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PREFACE TO THE : SECOND EDITION 


Ihe Feng an nm and charitable endowments as it now 
stands represents a fusion o two distinct streams of jurisprudence—Indian 
and English. On questions such as what are religious and charitable 
purposes, what are the institutions and endowments which embody those 
purposes, our law ts based on the Smrithis and Nibandhas. On the ques- 
tion, however, of administration of endowments, there is little to be found 
in the ancient texts, and the courts have had accordingly recourse to the 
principles established in the courts of Chancery in England with reference 
to trust properties. In order, therefore, to correctly understand the law 
relating to religious and charitable endowments in all its aspects, it is 
necessary to have a knowledge alike of the law as embodied in our - 
Smrithis as of equity jurisprudence in England. Dr. Bijan Kumar 

_ Mukherjea, the learned author of the present Tagore Law Lectures on > 
the Hindu Law of Religious and Charitable Trust, was not merely a great 
jurist who had a mastery of the English and Indian law of trusts, but was 
also a profound Sanskrit scholar with a deeply religious and philosophical 
disposition of mind. In these lectures, he has traced the evolution of- 

* Hindu religious notions and institutions from the Vedic literature down 

| to the present-day, and he has also shown how the law on the subject has 
been gradually developed in this country on the application of the well- — 
recognised principles of the English law on trusts. Rightly, therefore, — 
have these lectures come io be recognised as a classic on the subject. — | 

When I was asked by Sri Amiya Kumar Mookerji to revise the book — 
of his father Sri B. K. Mukherjea, I readily consented, not only because o 
the subject is one which has at all times engaged my special attention, | n 
but also because I considered it as a duty which I owed to an itustrious 7 


colleague of mine in the Supreme Court whom I have always — in 
highest reverence and esteem. 
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There is one other topic of which I should make special mention. 


At the time these lectures were delivered, the Constitution of India had 
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just come into force, and the "effect. of ft& provisions on the rights of + 


Mahants and Shebaits had not come in for consideration before the courts. 
The lectures are therefore silent on this topic. Since then, these questions 
have been debated both in the Supreme Court and in the High Couris, 
and there is a large body of case law on this subject. I have considered 
it convenient to deal with this topic in a separate chapter as a supplement. 
The decisions reported after ihe matter was sent to the press have been 


incorporated in a separate addendum. 

I must express my gratitude to Sri Amiya Kumar Mookerji, Advocate 
for the pains he has taken in drawing up the table of cases, to Sri 
Sachindra Chandra Das Gupta and Sri Nagendra Mohan Saha, Advocates 
for preparing the index, and to Sri ee Ray, Advocate, for 





















PREFACE 


These lectures on the Hindu Law of Religious and Charitable Trust, 
were delivered by me, at the invitation of the Calcutta University, as 
lagore Law Professor, in August 1951. Though the invitation came to 
me several years before, it was primarily due to my own pre-occupations 
that these lectures could not be completed earlier. 


So long-as-feelings of piety and benevolence have an abiding place 
m human heart, they must find expression in religious and charitable 
gifts; and ‘law’ which is a means t« to serve social ends, has got to 
for their regulation and control, in order that ihe o ject of the — 
might be achieved. Ihis is how religious and charitable trust came into 
existence in almost all systems of civilized law; and although the legal 
forms which are emploved as means to carry out the social objectives are 
by no means uniform, there is little diversity regarding the end itself. 
In English Law there is something technical in the conception of ‘trust’ 
which had its origin in a dual system of law and a dual system of owner- 
ship which came into existence in England under peculiar historical and 
political conditions. The trust property, in English law, vests in the 
trustee, who holds it for the benefit of certain persons or for the fulfilment 


of certain. purposes, and the beneficiaries are regarded as having, what is 
called, an equitable estate or interest in the subject matter of the trust. 
It is however neither a necessary nor even a material ingredient in the 
jural conception -of-trust-that there should be two kinds of property or 
interest or that the subject matter of the trust should legally vest in the 
trustee. In a religious or charitable trust, where there are definite or 
ascertained persons for whose benefit the trust is created, there is nothing 
wrong in regarding the beneficiaries as owners of the trust property. On 
the other hand, if, as usually happens, the beneficiaries are an indeter- 
minate body of persons or the trust is for the accomp — of a 
lar religious or charitable p pui 
tself can be given the status of a Juristic 
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mutth or choultry. The shebait, the mohunt or the manager, as the case 
may be, though he has not the legal estate in the English sense, does 


occupy the position of a trustee and is clothed with rights and duties not, 


much dissimilar to those of a trustee under the English law. 


To the formulation of rules regulating religious and charitable trust, 
the Hindu Smriti writers paid little or no attention, and except certain | 
cyvptuc texts which deal more with ceremonials than with law proper, the 
original authorities on this branch of law are practically nil. The law 


that 1s applied by our courts to-day in dealing with religious and charitable _ 


trusts of the Hindus is to a large extent Judge-made law, which is based 
on the principles of equity law in England and the customs and usages 
of our country. There have been a few legislative enactments also, 
making provisions for enforcement of religious and charitable trust of a 
public character, and they seem to be modelled on similar statutes in 
England. Ihe importing of the principles of English law has undoubtedly | 
been of great assistance in the development of law on the subject, though 
it can not be denied that to a certain extent it has introduced an amount 
of complexity and artihciality in our system. Moreover a law based upon 
judicial precedents, which is still growing, cannot possibly be consistent 
or uniform in all respects. What I have attempted to do in these lectures 
is to discuss the basic principles that lie at the root of the different rules 
of law as they have been formulated and shaped by judicial pronounce- 
ments, and have compared them whenever possible with similar rules in 
the English and the Roman systems of law. It is from the standpoint of © 
these principles that I have endeavoured to make a critical study of the | 
existing case laws on the subject. There have been two previous Tago 
Law lectures practically on the same subject. The first one which is- 
associated with the name of Pandit Prana Nath Saraswati was published | 
more than half a century before, and though a most erudite work is of 
little practical value to lawyers at the present day. It sets out almost all 
the relevant Smriti texts on the subject, and I have attempted in my own 
way to appraise their juridical value from the standpoint of modern juris- 
ia 











prudence. The Tagore Law Lecture of Sri Jogendra Chandra Ghosh is a 


comparatively recent work, and contains many valuable suggestions which 
. have been of great assistance to me. These lectures of mine are prim aril 2 E 


based upon judiaal decisions both English and Indian, and all that I NA 
attempted to do, is to analyse, marshall and arrange them properly fr 
the standpoint of those abiding principles which underlie legal systems. E 


— It has been stated in the first lecture that on the subject of F 


| Religious Endowments the latest provincial. legislation is —— 
v . 1989. She Madras Act of 1951 however came out when these p 
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I must express my gratitude to Sri Sachindra Chandra Das 
„Gupta, M.Sc., LL.B., and Sri Arun Kumar Dutt, LL.B., Advocates, for pre- 
paring the index of this book with great care and attention. My thanks 
are also due to Sri Nagendra Mohan Saha, M.Sc. LL.B., and Sri Amiya 
Kumar Mukerji, LL.B., Advocates, for the pains they took in drawing up 
the table of cases. But for the assistance thus received the book could not 
have been completed and published so quickly. 


10, Albuquerque Road, 
New Delhi, 
Ist January, 1952. 
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serted by the British Government, 380. Bengal and adras | 
Regulations, 380. Religious Endowments Act, 1863, 382. Pro- 
perty of the endowment does not vest in the committee | TS 
ed under the Act, 381. Jurisdiction of civil courts still exi sm 
spite of the appointment of commuttee, 382. Section 13 0 E 
Act and the liability of the trustees to keep accounts, 385. a 
tion 14 and the right of suit, 385. Charitable Endowments A c 
1890, 388. The Charitable and Religious Trusts Act. - 
388. Section 92, Civil Procedure Code, 390. Object 
of section 92, 392. Conditions to be fulfilled in a suit under 
section 92, 393. Existence of public trust, 594. Constr ictiv | 
trust and trustee de son tort, 396. Public trust—wh 
means? 399. Whether section 92 applies when the trust | 
both public and private ? 403. Suit under section 92 must p 
ceed on an allegation of breach of trust or the necessity 
having directions from the court, 405. Whether stranger 
the trust can be made parties to a suit under section 92% 
Section 92 limited to suits claiming reliers men 4 
section, 410. Suit under section 92, a representative ui = 
half of the public, 412. Interest, what it m ? the it 
of worshippers, 416. The consent of the Advocate en " 
419. Removal of a trustec, 42i. Grou of removal, ' 
Appointment of new trustees, 426. Vesting property if 
trustee, 428. Directions of accounts and enquiries, 429 
counts on what basis? 431. Settling a scheme, audi 
doctrine, 434. Alteration or amendment of the s “= 
Order amending a scheme whether appealable ? 436. I 
under section 92 and res judicata, 436. Award of co 
— tion 92 suits, 437. Suit against alienee of trust 
Risk a. cue di xem of orem of punt 
charitable endowments, 439. Persons entitled = — 
B or family debutter, 439. Right of suit o 
heirs, 439 of prospective shebaits and m — ers of 
440. en ee Fb n 
——— of a shebait, 441. 



































The Bihar Hindu Religious Frusts Act, 1950 z 
(Bihar Ac I of I951 — e. ih i—xxxi 
‘The Bombay Public Trusts Act, 1960 
(Bombay Act—XXIX of 1950) € * 
The Madhya Pradesh Public Trusts Act, 1951 AEN DMN 
(Madhya Pradesh Act XXX of 1951 ... eis a 
The Orissa Hindu Religious Endowment Act, 1951 3 
(Orissa Act II of 1952) tà -. — IDxxxv—cxvix MIS 
The Travancore Cochin Hindu Religious p 
Institutions Act, 1950 * "c Es lxii 
The Rajasthan Public Trusts Act, 1959 
(Act 42 of 1959). 
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Page 45 ... line 16—read "1923" instead of 
Page 29 ... Second margin—add the word 


ruler" etc. 
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.. Second margin—read “on” instead on 





.. Second paragraph—add in the margin "DI ar: ms. 
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Page 163: 


Line 13. 


Page 185: 


Line 3. 
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ADDENDU M. 


Read : in continuation of the words “as God (x^) — 
in Ramanasramam v. Commissioner of Hindu Religious 
and Charitable Endowments, Madras, A.I.R. 1961 Mad. 
265, the question was whether a shrine called the Mathru- 
bhutheswar temple was a Hindu religious endowment as 
defined in s. 6(17) of the Madras Act 19 of 1951. It was 
held that the temple in question was only a Samadhi and 
could not be recognised as a temple, and that further it 
was only an adyunct to the Ramanasramam which was a 
public religious trust of a cosmopolitan character, and not 
a Hindu religious endowment falling within the Madras 
Act 19 of 1951. 


Read: in continuation of the words “the estate’— 
Where a testator after dedicating certain properties to a 
religious establishment allotted another property “for the 
sole purpose of aiding the funds for the expenses of the 
Fhakoor'", it was held in Chandramajiu v. Kanhayaial, 
A.LR. 1961 All. 206, that there was no absolute endowment 
of the property in favour of the deity, and that what was 
created Was only a charge on the property. 


Read : in continuation of the words “Bhabatarini v. 
Ashalata"—1n Janki Raman v. Koshalyanandan, A.LR. 
1961 Pat. 293, the founder of an endowment had provided — 
that the office of shebaitship should be held by three — — 
brothers and that it should devolve on their heirs. One of. — 
the brothers having relinquished his right in favour a ihe = 
other two brothers, it was held that the devolution of the | $ 
office was governed by the general law of succession relating if 
to property, and that a relinquishment by — —— 
an office was not binding —— his heirs 1 — d "o 
enure beyond his lifetime. ——— IE 


Read : — the words. “the 3 
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Footnote fu): 


and another, A.I.R. 1961 All. 73, it wasi 
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Read : in continuation of footnote u'—In A 
v. Thakur Radha Ballabh Ji and another, AIR I 
73. it was held bv the Allahabad High Court, | 
the above and the observations following them, 
a shebait was unable to act or his own act was dx u = 
persons has Ing a beneficial interest in the endo me! 
take steps to protect the interests of the idol and 
where the suit was hled questioning an alienation ma 
a manager, a person who was assisting the anager 
managing the temple could institute a suit to establi 
rights of the idol, and that further a de facto shi ba 
also a right to sue on behalf of the deity as alo a 
having a beneficial interest, such as a ar . 
Sri Thakur Krishna Chandramajiu v. Kanhaya ( 
others, ALR. 1961 All. 206, it was held that while a 
who had a beneficial interest in the endow ment & 3 
as held in Behan Lal v. Thakur Radha Bailabh Ji 


another, sue on behalf of the idol, a person — " A 
a benevolent interest could not sue. ? 


Ripe 


^ | | . 
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Read : after the words "the Institution" "In So 
Dani v. Shri Gopal Jew, A.I.R. 1961 Orissa 105, it^ 
that before a de facio trustee could maintain a 
behalf of the institution, it must -be shown that h 
exclusive possession. and exercising full — (o 
institution, and that there was no de jure t is 
there was onc, hc had disqualified himself f 
a suit in which case he also should be made a 
decree passed in a suit in which the mis - 
represented could be ignored. 


Read : in continuation of the- words 7 
Institution —In Behari Lal v. Thakur , 
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an old house belonging to an endowment 
in a dilapidated condition but which re 
. repairs was neither a prudent 
ak besane sel than jt was noc Mi vinding 
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Page 327: 


Footnote (I): 


Page 337: 
Line 3l. 


Page 340: 
Line 22. 


Page 366: 
Line 13. 
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ADDENDUM XI 


it was held that if the Mahant had the power to nominate 
his successor by will, he could also cancel that nomination 
by revoking the will. 

Read : after footnote “P“—vide also Sarju Dass v. Bhag 
Das, A.I.R. 1961 Punj. 364. 


Read: in continuation of the words "personal rights 
of the Mohunt"—Wihere a suit was instituted by a person 
claiming to be the Mahant of a Mutt and seeking to recover 
possession of the properties belonging to that Mutt, it was 
held that the suit was not one to establish the personal 
rights of the plaintiff, and the expenses incurred in con- 
nection with that suit were binding on the Mutt; Biram 
Prakash wv. Narendra Das, A.1.R. 1961 All. 266. 


Read : after the words “by the Court (x)"—A decree 
passed against a Mutt in a representative suit duly consti- 
tuted under the provisions of Order 1, Rule 8, of the Civil 
Procedure Code, is binding on it even though one of the 
plaintiffs subsequently withdrew from the suit and another 


died. A compromise decree passed in such a suit is not 


invalid on the ground that the sanction of the court had 
not been obtained therefor: Biram Prakash v. Narendra 
Das, AI.R. 1961 All. 266. 


Read : in continuation of the words “are attached to 
it"—In Raja of Kozhikode v. Commissioner, Hindu Reli- 
gious and Charitable Endowments, A.I.R. 1961 Ker. 87, it 
was held, following the decision in The Commissioner, 
Hindu Religious Endowments, Madras v. Sri Lakshmindra 





T hirtha. Swamiar of Sri Shirur Mutt, 1954 S.C.R. 1005, and 
dissenting from Sitharamamma v. The Dy. Commissioner 
for Hindu Religious and Charitable Endowments, ALR. 








1958 A.P. 319, that the word ‘property’ in Art. 19- 
not be narrowly construed, as it occurred “in the w 
constitution of the | t 
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LECTURE I. 
The fundamental ideas underlving religious and 
charitable trusts in Hindu Law. 


Religious and charitable trusts are foun ISL, 1 e 
shape or other, in almost all the civilized countries and their 
origin can be traced primarily to the instincts of piet 
benevolence which are implanted in human nature. The 
form and nature of these trusts undoubtedly differ according 
to the spiritual and moral ideas of different nations, and even 
among the same people, the ideas are seen to vary—often to a 
considerable extent—at different stages of their religious and 
political history. Thus Imperial Rome under the Christian 
Emperors was dissimilar in many respects to Pagan Rome, and 
the religious and charitable institutions in. England undoubt- 
edly took a different shape when, she a ici 
became Protestant. The popular Hindu religion of modern 
times is not the same as the religion of the Vedas though the 
latter are still held to be the ultimate source and authority of 
all that ts held sacred by the Hindus. In course of its develop- 
ment the Hindu religion did undergo several changes, which 
reacted on the social system and introduced corresponding 
changes in the social and religious institutions. But whatever 
changes were brought about by time—and it cannot be dis- 
puted that ie were sometimes. of a revolutionary character— 
the funda: | | 
which lie at the root a their religious and charitable institu- 
tions, remained substantially the same ; and the system that we 
see around us can be said to be an evolutionary product of the 
spirit and genius of the people passing through different phases 
of their cultural development. 

It would be my endeavour, to discuss, with you, in course 
of these lectures, the different. aspects of the law relating to 
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administered at the present time in India. 
It strikes one as somewhat anomalous that notwit 
the existence ) ric uly T lOWcc riinat ^"mr es anc 


on 





a À 


nstitutions Mover India, the-subject ofer A 








religious and charitable trusts among the Hindus as it is 






















































SEEN T OS 
CENTRAL LIBRARY 


FAC.ORI LAW LECTURES 


and commentators ever since the days of Manu. 
Statement of law. directly» on the subject, ™ any 
works. Stray passages having onlw an incident 
the matter occur here and there im the midst of 4 
om other topics, and no workable law could be p 
the basis of scanty materials like these. Some of 
commentators. indeed. have pard a little more attenuor 
subject than what their predecessors did and they h 
largely on the Pouranic literature: but what they t 
not law but religion and rituals and it is often diu 
jextricate any legal rule trom a mass of religion ^ le 
| Ceremonies. S 
The meagreness of original authorities on the. 
endowments did not escape the notice of early 
on Hindu Law. and Sir T. Strange in his chapter of Fr 
observed as follows—“Of the property of religious instit 
and of that partaking of Jura Regalia something | 
incidentally said im parts of this work in which a re 
. them connects with other subjects of discussion ; JB 
^ concerning them that are accessible. being too d 
Of any extended investigation" (a) One explanat 
somewhat unusual state of affairs was suggested vj 
Banerjec. ]. in course of his judgment in irijan 
, Satlayananda (b) The learned Judge 1 
that “the high reputation for purity and _ pi A 
justly enjoved for the most part by the priestly € 
India. who had the management of the shrines s 
sufficient safeguard against breach of duty_ so a 
detailed rules to D their conduct unnecessa 
be inclined to think that in such matters, a goo 
to be regulated by unwritten law or usages 
. and binding force are regarded by orthodox Hir 
inferior to written Smriti texts. “Manu lays it. 
the duties of the King. to enquire into the part 
usages of classes. communities and so ociet sa 
. them. if they are not repugnant to the law 22 | 
regard to the extreme conservatism of I H -n * 
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spiritual merit by making gifts, were generally indifferent as 

. to the further use and employment of the properties given, and 
it was only in extreme cases when the waste or maladministra- 
uon was of a scandalous character that the interference of the 
ruling authority was sought for. 


As the materials to be found in the writings of the Hindu Law of — 
Hindu reli- 


Law givers on the subject ot religious : and charitable. LEUSIS aFC sious & 
extremely scanty, it goes without saying that the law which is charitable 


trusts 
found administered today in India, is to a large extent the jain a 





creation of Ju udges. Fver since the establishment of British — made 
— aw, 


Courts in India, an array of eminent Judges both English and 
Indian brought their legal learning and strong common sense 
to bear upon this delicate and somewhat abstruse branch of 
Hindu law, and attempted to evolve out of the few cryptic 
writings of ancient Hindu sages, a sufficiently well developed 
body of rules inciples. This development was in a sense 
necessitated by the demands of the time and the prevalent 


social and moral cial and moral ideas, and x cannot be denied that it was 
influenced to a great to a great extent by the notions and principles of 


How far this judge-made law fits in and harmo- 
nises with the original Hindu ideas, I will attempt to examine 
as I proceed with these lectures. In this first and introductory 
lecture it is my intention” to analyse the fundamental ideas of 
religious and charitable trusts as they were conceived by the 
Hindus, from the standpoint of modern Jurisprudence. For 
this purpose it would be necessary to study the nature and 
history of Hindu religious and charitable institutions from the 
earliest times downwards and to examine. at the same time, the 
scattered sayings of Hindu sages and commentators, with a view 
to discover, if possible, from what appears to be merely moral 
precepts or discussions of ritualistic observances, germs of true 

- legal ideas. 
But before we proceed with this investigation you should 
try to have a clear idea as to what is meant by the expression = 
“Religious a in its | 
=~ For this purpose a little excursion into the fields of’ English 
| and Roman law might be necessary. A trust would be denomi- 
Gl region or chariy. Two thingy therfore egare 15 he 
require to be 
what is a trust ?- —* 
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that the purpose O1 object is to secure the — 
of a person or persons according to the tenets of t 
religion which he or they believe in. This may 1 
in a future state of existence where a man reaps th 
of his pious acts done in this world, and it may be « 
with the idea of atonement for past errors of a man ai 
of making peace with his Maker. E. 
By charity on the other hand is meant Denevos 
in its wide and popular sense it comprehends all : 
fit, physical, intellectual, moral or religtous bestowed’ 
persons who are in need of them (d) You will se 
that in English law the word “Charity hasat al 
and whether a purpose is charitable or not bas 7 
ascertained with reference to the preamble to the : 
statute of Elizabeth (St. 43 Fliza. Ch. IV). The : stati 
has been repealed with the exception of the pream 
still remains (e). In England religious trust forme T 
is included im cRaritable trust, which is synon 
public trust. You will also find that there are 5 
England like the Mortmain and Charitable Uses 
and 1891. which impose restrictions of various 
cation of property to charitable uses. These 
are purely local and accidental and cannot be rega 
essential part of the juristic conception of religion 
Each system of law has its peculiarities dependi 
particular social conventions, its political neces ad 
ous usages, and Hindu law also has its own | "- 
we shall see presently. — | E. 
Let us now come to the other point ands 
by a ‘trust. The conception of ‘trust’ in 
was devised by the Chancery Courts in 
Courts of Conscience attempted to supply ! 
the English Common Law, by »dminiserimg w h - 
as principles of equity and nat ce. Th 
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Lewin in his well known treatise on the Law of Trusts deh 
“Trust to be a “confidence reposed in some other, n ing 
out of the land, but as a thing collateral, annexed in privity 
(o the estate of the land, for which cestui que trust has ng 
remedy but by subpoena in ihe Chancery (f). This definition 
is not a happy one, and it has been criticised by many later 
writers on the subject including Underhill and Maitland (g). 
On the face of it, the definition is inadequate for it is appli- 
cable to real estates only, whereas there can be trust of personal 
property as well. The expression "some other" is positively 
misleading as the settlor himself can be one of the trustees, 
and moreover it is not a correct statement of law as it stands 
at present, the Court of Chancery no longer exising as a 
separate court in England. 


Justice Story defines a trust “to be an equitable right, title 
or interest in propery real or personal distinct from the legal 
ownership thereof" (h). This undoubtedly supplies one defi- 
ciency im Lewin's definition, but really it does not define trust 
at all: what it describes is the estate or interest of the person 
in whose favour a trust is created. 


As has been pointed out-by Underhill (i) the definition of 
Justice Story is in one sense too narrow because a person can 
be a trustee without having a legal estate in the trust property ; 
in another sense however it is too wide for the definition would 
serve quite well for any other kind of equitable estate or 
interest and not merely the interest of a cestui que trust. 


It will be seen that what these early writers aim at is to 
stress the distinction between legal and equitable estates. The 
trustee has the legal estate and is, in the eye of law, the owner 
of the trust property ; whereas the cestui que trust has the bene- 
ficial or equitable interest in it, which, prior to the — 
Act, he could enforce only in a separate court. | 















Modern English writers on the law of Trusts do not how- 
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or for the accomplishment of some particular p 
Thus in Halsburys Laws of England (kK) a trust | 
dehned as a conhdence reposed in a person with > 
perty of which he has possession or over which he c 
a power, to the intent that he may hold the property o 
the power for the benehit of some other person or € 





You will see that the "Trust" in its origin ^: 
artificial thing which had its foundation upon à — 
of law and a dual system of property which came into € 
in England under peculiar political and historical ond 

You could not possibly expect to find a trust mt 
in the Hindu system. But the existence of dual c 
not an essential ingredient in the conception of trus 
vou take “Trust” in its broad and general sense as si 
fiduciary relation under which a person in poss n 
having control over any property is bound to use th tJ e 
for the benefit of certain persons, or specified m 
there are trusts in Hindu Law. A shebait in 
temple, or a mohant having control over a religious d 
would be a trustee in this general sense. As I nave d 


now, according to English lawyers, it is not sential thi 


ae 


EL — 


ture Act by abolishing the dual courts in ees 
made the law. much simpler and less technical than v 
before. If we ignore the distinction between - 
equitable estates which is an. artificial distinction 1 
origin in purely historical circumstances, there - 


- 





property; and in a trust property created for c 
poses, the benehcial ownership may be reg 
the human beneficiaries, or where the bene 

minate, in the religious or charitable purpose, o 
tution or foundation itself conceived of asa 
capable of bearing rights and duties. Whoeve 
garded as the beneficial owner in law, rhe n rus 
possession of the trust property, and is en ua : 

of applying it for particular purposes, 
and the obligation can be enforced. 
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essential ingredients of a trust proper. I may have to say some- 
thing about the English law relating to charitable and religious 
trusts in a future lecture. At the present moment all that | 
desire to say is that there may be trusts in other than the 
English form. 

A study of historical jurisprudence will convince us that 
different legal forms have been resorted to by different nations 
and even by the same people at different stages of their history, 
for the purpose of giving shape and effect to particular legal 
ideas, and the mistake we so often commit is to think that a 
particular legal form with which we are familiar at the present 
day is so self-evident and natural that it must have suggested 
itself to all other people and at.all ages. No ancient nation 
could boast of a better and more perfect system of law than 
the Romans, and for the purpose of appreciaung the Hindu 
conception of religious and charitable trust, it would be worth- 
while enquiring what legal forms were adopted by the Roman 
lawyers for the purpose of giving effect to their ideas on this 
subject. 

In Roman law properties dedicated to gods formed a 
species of res Publicae ; they were rés extra commercium and 
lay outside the pale of private law altogether. They were not 
the objects of ownership or transfer, and no action could lie 
in respect of them in a court of law. They were protected by 
the State through some forms of administrative procedure. As 
Sohm observes in his Institutes of Roman Law, "In regard to 


res sacrae the idea was not that they were the private property 


of a Juristic person, e.g.. the gods or some religious institution, 
but rather they were excluded from all private ownership" (1). 
In fact, as the same writer points out, the conception of a Juris- 
tic person did not make its appearance i ly Roman Law. 
The old Jus Privatum was exclusively a law for the individual, 
and none but natural persons could bearer of legal 
rights and obligations. There were societies indeed like Col- 
legia or Sodalitates but they 
Persons. The properties intended for such so ies 

vested in an individual and treated. ass : 
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in Rome during the Imperial period. Towards the end of the 
Republic a system of municipal governments was introduced , 
in Rome, and the municipalities were conceived of as legal 
persons competent to hold their properties like private per- 
sons. After the example of Municipalities other lawful 
societies were also recognised to have proprietory capacity for 
purposes of law. Finally the Roman State in the form of the 
“Fiscus” came to be regarded as a sort of private Juristic per- 
son though it enjoyed many privileges which were denied to 
ordinary corporate bodies (m). What is relevant for our 
present purpose is that with the growth of the idea of Juristic 
personality in Imperial Rome, important developments took 
place with regard to the law relating to religious and charitable 
endowments. 

In the early Empire, we find that certain specified deities 
such as Tarpeian or Capitoline Jupiter, Ephesian Diana and 
Gallic Mars, to whom the privilege had been specially given 
by a Senatus Consultum or Imperial constitution, might be 
instituted heirs under a testament (n). It is difhcult to say 
who was thought to be the actual owner of the property. 
Buckland thinks that it was probably the State, as the ad -— 
ministration was carried on by Magistrates and not by the 
temple priests (0). After adoption of Christianity by the State, — 
Emperor Constantine authorised gifts by will to the Christian — d 
church. All church properties were contemplated as belong. - 
ing to the church as a whole, though the ownership was a - 
sort of Eminent domain and in each community the church © 
property was regarded as a separate Patrimony. It " 
administered by the Bishop and Oeconomus for the ownership - 
was supposed to reside in the entire religious group (p). 


"Under the Christian Emperors", says Rattigan, "the i 
tution of a saint or the deity as heir was held to vest the 
property in the church ; and Justinian (530 A.D.) decided that 
the institution of Jesus Christ as heir was to be understood tc 
indicate the church of the testator's domicile ; of an archange 
or martyr, the church dedicated to such saint in the | 
place of residence, and if no such church existed in the | 
gm em to the church so dedicated in the metropolis | f t 

ES 
; M there be many so dedicated, the c A 
(he testator had shown preference in his life time, 
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default of such the poorer one received the benefit of such 
bequest” (q). 

Thus the church was a | 
under the Christian. Emperors, and as Christianity was the reli- 
ion of the 5 the church was really a State Institution. 
he theory of Roman Law was that the privileges of a juristic 
person could be enjoyed by State Institutions, and by those 
private institutions only to which recognition was accorded by 
the State. Property given or left to a church by a private 
individual to be applied for charitable purposes eg. for 
hospitals, alms houses, orphanages etc, vested ordinarily in 
the church of the place where the donor resided, though in 
theory it belonged to the church as a whole ; and if the endow- 
ment was of a permanent character the Bishop set up an estab- 
lishment for proper management of the same. A further step 
was taken in the development of the law on the subject when 
charitable institutions were allowed to be made by private 
individuals without reference to the church. 

“During the later Empire” says Sohm “—from the fifth 
century onwards—foundations created by private individuals 
came to be recognised as foundations in the true legal sense, 
but only if they took the form of Pia Causa i.e., were devoted 
to ‘pious uses’ only, in short if they were charitable institutions. 
Whenever a person dedicated property whether by gift inter- 
vivos or by will—in favour of the poor or the sick, or prisoners 
or orphans, or aged people he thereby created ipso facto a new 
subject of legal rights—the poor house, the hospital and so 
forth and the dedicated property became the sole property of 
the new subject—it became the property of the new Juristic 
person whom the founder had called into being. ......A pia 
causa did not require to have juristic personality conferred 
upon it. According to Roman Law the act—whether a gift 
intervivos, or testamentary disposition whereby the founder 
dedicated property to charitable uses—was sufficient without 
more to constitute the Pia causa a foundation in the legal sense, 
to make it in other words a new subject of legal rights" (r). 

This indeed is a very advanced conception. It allowed a 
private individual to create a Juristic person in the shape of a 
foundation without any authorisation from the State. Some 























writers are of opinion that as pia causa was an ecclesiastical 
institution, it was really a part of the church and was hence 
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negatived by the fact that it was possible for the founder to 
give directions regarding the administration of the fund with- 
out any interference by the church although the Bishop hada 
general right of supervision (s). Ihe better view seems to be 
that as gifts creating charitable institutions were authorised by 
the State, the State sanction to clothe such institution with 
the capacity of a juristic person was impliedly given. Thus so 
far as charitable endowments are concerned, the Roman Law 
recognised two kinds of juristic persons. One was a corpora 
tion or aggregate of person who owed its juristic personality 
to State sanction. <A private person might make over property 
by way of legacy or gift to a corporation already in existence 
and might at the same time prescribe the particular purpose 
for which the property was to be employed e.g. feeding the 
poor, or giving relief to the sick or distressed. The receiving 
corporation would be in the position of a trustee and would 
be legally bound to spend the funds for the particular purpose. 
The other alternative was for the donor to create an institution 
or foundation himself. This would be a new juristic person - 
which depended for its origin on nothing else but the will of — 
the founder provided it was directed to a charitable purpose. 
The foundation would be the owner of the dedicated property — 
and the administrators would be the trustees bound to camy 
out the object of the foundation. : 
I will now proceed to analvse the Hindu conception of 
religious and charitable trust, from such materials as we — 
and it would be interesting to enquire as to whether the Hindu |. 
system recognised any of the ideas which were so well knows 
to the Romans. Ee 
Hindu religious and charitable acts have been from d 
earliest time classified under two heads viz., Istha and F 
The two words are often used conjointly and they are as 0 
as the Rigveda. The compound word Istha-Purtta gee 
retained in the writings of all Brahminical sages and commi 
tators down to modern days, and although the connotatic on 
these two expressions was extended to some extent in © 
of time the fundamental ideas involved in them remain pr 
cally the same. By Istha is meant Vedic m 
and gifts in connection with the same; Purtta on | 
hand means and signifies other pious and charitable a 
are unconnected with any Srouta or Vedic : 
meaning of these two expressions has been discussed d 
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the Hindu Law of Endowments, and for my purposes 1 will 
cull a few texts to which reference has been made by the learned 
author in this connection. 

In the Rigveda, which is the earliest record of Aryan 
culture 4stha and Purtta are described as the means of going 
to heaven. There is a verse in the 10th Mandala of the Rig 
veda (t) where the seer describes the dead man as going to the 
highest heaven, along with the pitris, as a result of the Istha 
and Purita works done by him in this world. Ihe cele- 
brated commentator Sayana in commenting on this passage, 
says that by dsthapurita are meant gifts bestowed in Srauta 
and Smarta rites. I he same commentator in explaining these 
very words which occur in laitriya Aranyaka (u) observes that 
the word Istha denotes Vedic rites like Darsa, ,Purnamash etc. 
and purtta means Smarta works like tanks, wells, etc. Ihe two 
texts of Manu, where the merit of Jstha and purita is extolled 
and which have been referred to by subsequent commentators 
stand as follows : — 

“Let each wealthy man continually and sedulously perform 
sacred rites (Istha) and consecrate pools and gardens (Purtta) 
with faith since these two acts accomplished with faith and 
with riches honestly gained, procure an unperishable reward.” 

“If he meets with fit objects of benevolence, let him con- 
stantly bestow gifts on them, both at sacrifices and consecrations 
(istha & Purtta), to the best of his power and with a cheerful 
heart" (v). 

Following a text of Sankha quoted by Hemadri, Pandit 
Pran Nath Saraswati, makes the following enumeration of 
Istha works : viz. (1) Vedic sacrifices etc., (2) gifts offered to 
priests at the same, (3) Preserving the Vedas, (4) Religious 
Austerity, (5) Rectitude, (6) Vaiswadev sacrifice and (7) Hos- 
pitality (w). The Purtta works not only signified such works 
of public utility as excavation of tank, wells, etc. but included 
all acts which either conferred some kind of benefit on those 
who were in need of it, or were regarded as meritorious from 
the spiritual or religious point of view. From the numerous 
Smriti texts bearing on the point, Pandit Pran Nath Saraswati 
has compiled a list of Purtta works which are generally recog- 
nised as such by Brahminical writers. These are : es 
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struction of works for the storage of water, as wells, tanks etc, 
(4) the construction of temples for the gods, (5) the establish- 
ment of procession for the honour of the gods, (6) the gift of 
food and (7) the relief of the sick (w*). 

The list is by no means exhaustive ; dharmasalas, rest 
houses, mutts for the residence of ascetics, planting of trees and 
dedication of groves are also Purtta works mentioned by the 
commentators. From the list of Jstha and Purtta works given 
above it will be noticed that construction of a temple for the 
worship of an idol is an instance of Purtta work, whereas hos 
pitality is regarded as one of the /stha acts. The reason is that 
the construction of temple has no connection with a Vedic 
sacrifice ; it is a thing of later origin and hence is regarded as 
a Smartha act of piety. Worship of guests on the other hand 
is one of the sacrifices which is enjoined on every householder 
by the Vedas. Hospitality therefore is associated with Srouts 
or Vedic rites and comes under the category of 7stha works. 

In the Hindu system there is no line of demarcation be 
No distinc tween religion and charity. On the other hand charity is 
tion Þet regarded as part of religion. The Hindu religion recognise 
gion & cha- the existence of a life after death, and it believes in the law 
o Law. Of Karma according to which the good or bad deeds of a man 

produce corresponding results in the life to come. All the 
Hindu sages concur in holding that charitable gifts are pious 
acts par excellence, which bring appropriate rewards to the 
donor, and the seer in the Rigveda says in clear accents that 
“He who gives alms goes tọ the highest place in heaven” bss 
According to the Smriti writers charity is the supreme v 
in this (Kali) age. Thus Manu says “In the Creta the p 
ing virtue is declared to be-in devotion, in Treta divine ln 
ledge, in the Dwapara holy sages call sacrifice the — 
performed ; in the Kali liberality alone" (v). The same | 
occurs in Parasara (2). It may be mentioned here that ¢ 
is not only regarded by Brahminical writers as a 
securing happiness in after life, it is also one of the f 
expiation prescribed for those who have committed : 
"By forgiveness of injuries” says Manu “the learnec | are | 
fied ; by liberality those who have neglected their « 
As we have already seen, the expression Purtta is m 
to secular charities alone, but includes various 2 | 
































LN E 








"T 









SOF E> 

4 2 
DN : 
E: 


CENTOS 
CENTRAL LIBRARY 


RELIGIOUS AND CHARITABLE TRUSTS IN HINDU LAW 


religious point of view. Ihe sole distinction between 4st/ia, 
and Purita lies in the fact that the former relates to Vedic sacri- 
. fees which the latter do not. As the Vedic sacrifices fell into 
disuse and became confined to comparatively few persons, the 
Purtta works became more popular, particularly as they were 
open to the Sudras as well. This is why later Smriti writers 
extol the merits of Purtta works and regard them as the means 
of securing salvation (b) Even as regards Vedic sacrifies it 
may be pointed out, as has been observed in the Chandogya 
Upanishad, that "the offerings to the God are really offerings 
tor the benefit of all human beings" (c). The position there- 
fore is that in the Hindu system, religion and charity overlap 
each other and do not admit of any differentiation. I hey are 
both integral parts of "Dharma or the rule of righteousness 
which the Hindu sages regard as the upholder of the entire 
fabric of the universe, both in its physical and moral aspects. 

The enumeration of Istha and Purtta works as given in the 
Smritis would give us an idea of the religious and charitable 
gifts that were recognised and encouraged by the Hindu sages. 
The fact however that a man performs sacrifices or makes gifts 
to a pious Brahmin either on the alter of the sacrifice or on 
some other auspicious occasion would not create a religious or 
charitable trust. Such a trust could arise only when a property 
or fund is dedicated or set apart for any particular object of 
religion or charity. Many of the /stia works mentioned above 
are synonymous with moral virtues and others are exhausted 
as soon as the sacrifice is completed or the gift made. There 
is no obligation imposed on any person to do or continue to do 
something for the accomplishment of a particular purpose. 
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It is difhcult to say to what extent the charitable and reli- 
gious endowments as we see in modern times existed in the 
early Vedic period. Ihe earliest Vedic literature which is 
known by the name of Sam/uitas throw very little light om this 
point. dt seems fairly certain that at this period there were no 
temples for worship of idols as we find in subsequent time, and 
an institution like the muit or monastery of later days was also 
unknown. “The religion of the Vedas” says Maxmuller 
“knows of no idol. The worship of idols in India is a second 
ary formation, a later degradation of the more primitive wor 
ship of ideal gods" (e). Dr. Bollensen on the other hand is of 
different opinion and according to him the Vedic Rishis not 
only assigned human forms to their gods, they represented 
them in a sensible manner. It is said by the learned author 
that "From the appellation of the gods as divonaras (men of 
skv) or simply zaras (men) and from the epithet Nr pes (having 
the form of man) we may conclude that the Indians did not 
merely in imagination assign human forms to their gods, but 
also represent them in a sensible manner’ (f). 

It seems to us that the view taken by Prof. Maxmuller is 
right. There is a difference of opinion amongst scholars as to 
whether the religion that is embodied in the Vedas was at all 
polytheistic. A number of gods indeed are named but there 
are various passages in Rigveda which expressly declare that 
the various gods are only different names of that “which is one - 
Maxmuller calls the religion, henotheism. The gods to whom 
the hymns of the Rigveda are addressed are idealised beings 
who represent the beneficient and radiant powers of nature eg 
sun, air, earth, sky, dawn, etc. But the Vedic seers had from 
the beginning a glimpse of the infinity behind these — 
forces as is shown by the conception of ‘Aditi’ the mother O 
the Gods which, as Maxmuller says, was the earliest n me 
invented to express the infinite. They soon realised the € 
tence of one among many. The different gods were 
spoken of as different aspects of the same entity which t 
scends all the manifestations of nature but yet lies im! rane 
in them all. But whatever the early forms of religion m 
have been, one thing is certain, that Vedic religion at r * 
was idolatorous. “In this respect" poem 
of India were in no wise behind their brethren « 
nature was their temple ; they did not invite the c 
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effusions they described their Devas in human forms and with 
fanciful symbolic attributes, thereby unavoidably falling into 
anthropomorphism, they do not seem to have transferred it 
into reproduction more materially tangible than the spoken 
word—into the eidolon—which becomes the idol (g). 

The strongest argument in support of this view is furnished 
by the form of worship prevalent in the Vedic age. It was 
quite different from the modern form of adoration of gods 
which is described in the Purans or Agamas. The worship 
detailed in the hymns of Rigveda consisted of offerings, prayers 
and praises in honour of the gods. The offerings were mainly 
of clarified butter which were poured on the sacred fire and of 
fermented juice of Soma plant which was sprinkled either on 
the fire or on Ausa grass, some quantity always remaining for 
the worshippers themselves. Whichever deity was invoked, 
was the sacred fire which was to carry the oblation to Him. 
This is why Agni or fire was called Hutavaha (the carrier of 
oblation) “a messenger between the two worlds” or the ‘two 
races’ (of gods and men), the mediator through whom alone 
constant intercourse between gods and men was kept up (h). 

There are detailed rules in the Vedic literature regarding 
the construction of the altar and the various forms of oblation 
including animal sacrifice, and there is description also of the 
different kinds of priests who were to preside over different 
parts of the sacrifice: but there was no other visible symbol 
of worship except the sacred fire and no place for performing 
the sacrifice except the altar which existed in the householder's 
own residence, or was constructed temporarily when — — 
on a big scale were contemplated. 

There is also no mention of monastic institutions in ia Absence of 
Vedic literature. According to the Vedic Grihya Sutras which —— 
regulated the life of man there wae Oe Jaa m 
Asramas prescribed for all persons belonging to the twice born 














castes. Man's life was divided according to this scheme into — 
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ascetic. Ordinarily therefore a man after finishing his period 
of studentship would marry and become a house-holder, and 
compulsory celibacy was never encouraged or sanctioned by 
the Vedas. A man however who was not inclined to marry 
might remain what is called a Naisthik Brahmachari or per 
petual student and might pursue his studies living the life of 
a bachelor all his days. Although the Vedic religion was not 
im any sense a monastic religion, vet it cannot be denied that 
the germs of monachism were there (i). It afforded the 
example of a saintly mode of life and if we could conceive of 
the Naisthik Brahmacharis or the ascetics in the fourth stage 
of life forming groups or societies of some sort and framing 
disciplinary rules for their guidance, we get all the elements 
necessary to constitute a monastic order. Whether this thing 
actually happened, we are not in a position to say. Monastic 
imstitutions were firmly established in India from the time of 
Buddha. But we hear of various sects of wandering ascetic 
even before Buddha was born. Thus the Jaina sects of 
Nirgranthas and Ajivakas are frequently mentioned in 
Buddhist literature, though both of these were heretical secs 
and did not believe in the authority of the Vedas ()). 

As I have said above, hospitality was one of the pri 
virtues enjoined by the Vedas. There are passages in Rigveda 
which go to suggest that there were probably institutions like 
Sarais and resting places in the Vedic period. A hymn 
addressed to the Maruth (winds) speaks of refreshments "being. 
ready at the resting places on the roads" (k). This say 
Wilson. indicates the existence of accommodation for the 
of travellers. “The Propatha" observes the learned author 
"is the Choultry of the south of India, the Sarai of the Maho 
medans, a place by the road side where the travellers ma 
It is true that in the passage Wi 



















from what really existed : Propathas or Choultries w 
likely to be pure mythological inventions; se f 
Maruts must have their prototypes on earth (m). — 
The first period of Vedic literature was the peric 
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followed by that of Brahmanas which are treatises ın prose 
dealing with ceremonials and various other theological matters. 
The third and the final stage was the period of Suttra litera- 
ture which consisted of aphoristic compositions dealing with 
Vedic rituals on the one hand and customary laws and domes- 
tic duties on the other. There were several kinds of Suttras. 
The Srauta Suttras dealt mainly with rituals; the Grihya 
Suttras or house aphorisms related to household ceremonies, 
while the Dharma Suttras were concerned with legal and 
social usages and hence are regarded as the oldest source of 
Hindu Law. The Suttra literature according to Prof. Mac- 
donell was developed between 500 to 200 B.C. (n). Prof. 
Maxmuller places it slightly earlier viz. 600 to 200 B.C. (o). 


Although there is no mention of temples in the Samhita Heus 
of the Vedas it seems fairly clear that temples in some form suttra 
or other were known during the Suttra period. Even in one Period. 
of the Brahmanas known as Abhuta Brahman, the words 
amp and Eaufqur occur (p) But the age and authority 
of this work are uncertain, and it is a book purporting to 
deal with bad omens and protents. The evidence furnished 
by the Goutama Dharma Suttra is however more definite. Of 
all the Dharma Suttras this is supposed to be the oldest (q). 
and we may take the date of its composition to be roughly 
about 500 years before Christ. Goutama mentions a temple 
of God in more than one place in his Dharma Suttra. It ts 
stated to be one of the objects which destroys sin (r). Again 








. while laying down the rules of ygeff#y or Perambulation, —— x 
Gautama says that temples of gods should be passed to the | 154 
right (s) These passages indicate clearly that there were — aw 
temples at the time when the Suttra literature was comp dux 
though we have no means of knowing what images. df any, Exe t 
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and charitable works (u). The interpretation given by Mita- T 
kshara seems to be the best and it stands as follows: —"The 
term Yogacshema is a conjunctive compound resolvable into 
Yoga and Cshema. By the word Yoga is signified cause of 
obtatning some thing not already obtained, that 1s, a sacrificial 
act to be performed with fire consecrated according to the ~ 
Veda and the law. By the term Cshema is denoted an auspr 

cious act which becomes the means of conservation of what — 
has been obtained ; such as the making of a pool or a garden, 
or the giving of alms elsewhere than at the altar. Both these, 
though appertaining to the father, or though accomplished at 
the charge of the patrimony, are indivisible; as Laugacshi 
declares : “The learned have named a Purtta conservatory | 
act Cshema, and a sacrificial one Yoga ; both are pronounced 
indivisible ; and so are the bed and the chair" (v). If thi 
interpretation is correct, it is proved beyond doubt that bene 
factions like wells, gardens and charitable dwellings like 
Dharmashalas etc. were in existence at the time wher 
Gautama composed his Dharma Suttra. We do not know 
how these endowments were created or maintained at ths 
period, but this much is certain that the idea of grants of land 
for charitable and pious purposes was already well established 





Religious The next period in the history of religion and culture in 
-— chari- India is the period of Buddhism. Buddhism, as you know. 
able insti- 

tutions came in as a protest against the ritualism and sacrifices of the 


during the Vedas. It was a nontheistic religion, and Buddha dn course 


Buddhist 
of 






















period. of his numerous dialogues never hinted at any 
First Cause of the universe. The fundamental — 
the Buddhist religion are expressed by what are known as 
Aryan truths, and which postulate firstly that there is € 
and suffering in the world ; secondly that the suffering ^ 
cause; thirdly that there is a way out of this sufferim 
fourihly that to suppress the evil one must know the : 
way (w). The origin of misery as manifested m old a 
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long chain of causation to Avidya or ignorance, à 
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The religious and social institutions of the country could 
not but be affected by the ideas which were promulgated by 
the new doctrine, and the results were manifested in certain - 
ways which I will notice briefly at this stage. 
The first and most important development which took Rise of 
place under the influence of Buddhism was the establishment ah > 
and growth of monastic institutions in India. Buddhism was Buddhist 
essentially a monastic religion. The Buddhist order or con- eag 
gregation of monks was known bythe name of Sangha and rams. 
this Sangha together with Buddha and Dharma (sacred law) 
constituted the three jewels ( fata ) which were the highest 
objects of worship among the Buddhists. A novice at the 
time of his ordination had to declare in solemn form that he 
had taken refuge in Buddha, Dharma and Sangha. The con- 
gregation or Sangha was an well organised institution at the 
time of Asoka whose reign commenced from about 274 B.C. . 
and it had a voluminous code relating to disciplinary rules 
and conduct known by the name of Patimoksha (x) The 
Buddhist name for a mutt or monastery was Vihara or 
Sangharama, and Vihar says Kern, denotes not only a monas- 
tery or abode of monks but a temple as well (y). The Chinese 
travellers have spoken of numerous Viharas or Sangharamas all 
over the country which were occupied by Buddhist monks, as 
well as of a large number of Chaityas, Stupas and othre struc- 


tures held sacred by the Buddhists. | ». 








H y m ci: u b, - = ! "3 ; OR n. E EN J og uw a l ] 
l —* et — uu a? i: Par tga rers do E Nap Tue Z 
rc db 


"I J 


SERENE lt a hi d 

Te eh, m PLATS QM, ^ SN NG a 
I — r - a L , £z v E — " d a 
UN A 4 " M bud E ] 


4 4 — te a? ims l 
ps — site hy, "m a a” — 
Eg 4 cT 
` aS alan. zs “a 
D gr i WP ae . ^ 
4, * — — 
a g = 


mm. — > mi 4 
" — 
LL 


— «i 


í p. | 





20 


_ did under Emperor Constantine. 





TAGORE LAW LECTURES 


were actually in occupation of Buddhist monks at the ume 
when Vinaya Pitaka was composed. The first instance of 
dedication of a dwelling place to the Buddhist Sangha was 
probably made by King Bumbisar, when Buddha after attain 
ment of enlightenment came to Rajgriha to preach the new 
doctrine. The dedication was made of a bamboo garden 
known as lenuban in the formal way by pouring water over 
the hand of Buddha who accepted the gift as the representa 
tive and head of the congregation (a). 

It is worthy of note that the practice of making gift by 
pouring water over the hands of the donee is a time honoured 
custom, which has been recognised by all the Smriti writers 
and is regarded as the proper method by the Hindus even at 
the present day. Another historical instance of dedication 
of a Vihar to the Buddhist Sangha was the gift of the famous 
Jetvana Vihar by Anath Pindika, the most celebrated of 
Buddha's lay disciples. Anath Pindika had purchased the 
Jetvana Park at Sravasti and built a splendid monastery upon 
it with a private chamber for Lord Buddha, and separate cells 
for the monks. On the day when the Lord approached the 
city he was received with great pomp and on entering 
precincts of the monastery, he was asked by the merchant: 
“What O Lord shall I do with this Vihar?” The reply 
was : ‘give it to the Sangha present and future. And Anath 
Pindika pouring water over the hands of Buddha pronounced | 
the solemn formula of donation. The Master accepted the 
gift with thanks and celebrated in stanzas the advantages of 
a monastery (b). With the spread of Buddhism over | 
parts of India the number of monasteries dedicated to 
Sangha considerably increased and during the reign of / 
Buddhism occupied almost the same position as Chris 



























Now the Buddhist Sangha was undoubtedly 4 
person and was capable of —— property in the 
as a private person could. As you have seen above, t 
nary formalities of gift were observed by the donor 
wanted to dedicate any property to the Buddhist 6 
tion, and the gift was accepted on behalf of the * 
its head or representative. The property did per 

property of the ostensible donee, nor 
to —— pum to all the monks who were 
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the congregation itself which could not but be deemed to be 
a separate entity tor this purpose and which continued to 
exist even if all its members died out or were replaced by 
other people. As a corporation the Sangha enjoyed a sort of 
immortality and was consequently fit to hold property for 
ever. Whoever the ostensible donee might have been, the 
beneht of the endowment belonged to the entire fraternity 
of the Buddhist monks. 

The Finaya Pitaka contains elaborate rules regarding the 
conduct of business in a monastery. The members who were 
thought fit for particular kinds of work were generally entrus- 
ted with the same, and the appointment was made by the 
Sangha itself. As the Sangha became a huge organization in 
course of time, it appears that something like the institution 
of Parish was introduced in the Buddhist system. This 
institution owed its origin to the quarrelsome attitude taken 
by a batch of six monks who habitually raised difhculties in 
regard to various metres connected with the . disciplinary 
rules of the monks. It was one of the injunctions of Buddha 
that the Patimokkha was to be recited by every monk, twice 
every month, on the Uposoth (sabbath) day in the presence 
of the community. What the six monks did was to recite the 
text in the presence of their own companions. The question 
was raised how far did the community extend? This was 
settled by a prescription that it would extend as far as one’s 
place of living. Still the question arose as to how far did a 
place of living extend ? This led to the demarcation of the 
boundary of each local community with reference to perma- 
nent land marks like mountains, rivers etc. After the land 
marks were determined, a monk had t ng the matter up 
formally before the Sangha and vr ri ratified (c). It 
denim dere dir on Uu ICON NRI MERDA 
congregation it was used and occupied by the monks who ~ 
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have the following inscription. “On the roads too banum 
trees have been planted by me to give shade to man and 
beast; mango gardens have been planted and wells dug at 
every half kos ; rest houses too have been made here and there 
for the comfort of men and beasts" (d) In the same Edia 
we find mention of the appointment of officers to superintend 
charities and regulate the affairs of the Sangha and of other 
sects, and they had jurisdiction apart from the ordinar 
magistrates. 
The only other thing in connexion with Buddhism which 

I would ask you to note is that although in the religion 
preached by the Buddha, there was no place for worship of 
God, yet the respect that the Buddhists paid to relics and 
sacred structures and later on to the image of Buddha him 
self, ultimately paved the way for image worship in indi 
Buddhism was absolutely silent on the existence of any Divine 
Being as the originator of the universe. The highest spiritual 
beings according to Buddhists were the Buddhas, many of 
whom had preceded Sakyamuni, and the devas or gods wem 
given a very low position, they being regarded as inferior @ 
arhats or adepts, who were in the last stage of the path lead- 
ing to Nirvana. There was no worship of gods in the early 
Buddhist religion, but there were relics of various kinds and 
sanctuaries which were regarded as objects of worship. The 
corporeal relics of Buddha were objects of the highest venera 
tion and the celebrated tooth relic was seen by the Chinese 
traveller Fia Hian at Anuradhapore in Ceylon nearly 4 cen 
tury after it was brought there. All objects which | 
served the purpose of the Buddha, or were associated 
his life or teachings in any way, attracted respect from t 
Buddhists, e.g. the alms bowl of Buddha, or the holy 
under which Buddha obtained salvation. According mé. — n 
the general name for a sanctuary in Buddhist in 
Chaitya, a term not only applicable to building but 
trees, holy spots, monumental stones and religious i 
as well, whereas Stupa was a structure usually resemblim 
grave mound which was erected generally, wan <a | 
on sacred relics (e). There is no evidence act the w TS 
any Buddha image in the early period of * | 
in the time of Asoka. Te rame ime cei 
first century B.C. (f). Alang with the | — 
| Rock Edict No. 2. See ako Dr. — 


ka” p. 186. 
"Biddhian p. 91. 
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Buddha the images of the previous Buddhas who had lived 
before Sakhyamuni were gradually introduced. After that 
came a new phase in the Buddhist religion through the rise 
of Mahayanism (the great vehicle) which is described as the 
northern school of Buddhism. Mahayanism though existing 
from before. came into promunence at about the first cen- 
tury A.D. It advocated’ the worship of Bodhisatwas like 
Avolokiteswar and Manjusri, and introduced the images of 
five Dhany Buddhas together with their consorts (who were 
described as Taras), and also a whole host of other gods. Both 
the Chinese pilgrims saw large number of images of Bodhisat- 
was and Buddhist gods in various parts of India. It appears 
that side by side with rise of Mahayanism the worship of the 
Hindu gods and goddesses described in the Purans was be- 
coming more and more popular, and for some time at least 
there was a sort of rivalry between the Hindu and Buddhist 
gods. By the end of the seventh century A.D. Buddhism was 
a decadent religion. It had lost its primitive purity and 
moral grandeur and had degenerated into Tantricism, asso- 
ciated with degraded forms of Yoga practices and secret rites 
having affinity to black art and other ignoble things. 

The decline of Buddhism was followed by revival of 
Hinduism and from this time onwards the religious thoughts 


and ideas of the Hindus were shaped by a galaxy of religious revival. 


teachers who can be said to have founded the various sects 
and sub-sects of the Hindu religion which exist even at the 
present day. It would be out of my province to deal with the 
religious history of the Hindus from the decline of Buddhism 
up to modern times or to dwell on the lives and teachings of 
various sainily persons who built up the different schools of 
thoughts within the folds of Hindu religion. I will touch 
only a few general features of the Hindu renaissance which 
began at about the 8th century A.C. just to show in 
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which he propounded on the authority of the Upanishads i 
sull a wonder and a puzzle to the philosophic world. mo 
stood at the vanguard of the ,movement for revival of 
Hinduism and succeeded in combating and crushing the rem 
nants of effete Buddhism and re-establishing the religion of © 
the Vedas. Like all leaders of new thought he combined rare 
spiritual excellence with sound practical wisdom and fore — 
sight. What he tried to bring back, was not so — 
rituals and sacrifices of the Vedic religion but the 
sophy of the Vedas as embodied in the Upanishads. Thal 
opposed to Buddhism he was in favour of the ascetic ~ 
which Buddha had preached and it was he who introduced 

the Buddhist monastic institutions into the Hindu — 
The Mutts or monasteries which he founded were all modelled : 
on the Buddhist Vihara or Sangharama and many of the rules 
of his monasti¢ order were taken from the Vinaya Pitaka. | 
What he attempted to do was to give the institution a 

garb. As I have said already, life-long asceticism was not in 
accordance with Vedic doctrines and a person belonging © — 
the twice-born case was enjoined ordinarily to marry 
become a householder after finishing his period of student- 
ship. Exceptions were however made, as in the case of life e 
long students and there is a text in the Vedas which — 
generally that the moment a man develops non-att 

the things of the world he is at liberty to renounce de 
( ageta farsa, agga casa). This text was relied on d 
Sankar in support of the institution of monks v MER m 
founded and which is known by the name of asnan ) 
These Sanyasis, according to Sankar, represent the fo — 
stage or Asram of the Vedas. Though his own — 
highly philosophic, Sankar did not prohibit the 
Pouranic gods, and many of his followers ats no m 
worshippers of Siva. For the purpose of : thenin; 
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The practice of establishing Mutts or centres of theologi- 
cal learning, the heads of which were pious ascetics, was 
followed by other religious teachers who came after Sankar. 
Ramanuja is one of such great teachers who was born in the 
middle of the eleventh century A.C. and was the founder of 
the religious sect known as Sri Vaishnab, which counts its 
adherents by thousands at the present day. Ihe philosophi- 
cal theory propounded by Ramanuja is known as FPFisista- 
dwaita or qualified nondualism as distinguished from pure 
nondualism of Sankar. According to Sankar, there is no 
other reality except God and consequently the world or crea- 
tion is nothing but an illusion. Ramanuja on the other 
hand tried to establish that God and His creation together 
constitute one integral whole and in that sense alone the 
creation is not different from the creator. Ramanuja advo- 
cated the worship of Narayan or Vishnu as the only symbol 
of God. He is said to have established seven hundred mutts 
of which a few only remain at the present day. One of them 
is at Melkottai which is called the Badarikasarm of the south. 

Ramananda, reputed, though not correctly, to be one of 
the followers of Ramanuja, founded a different school of 
Vaishnavism. His followers worshipped Ramchandra as an 
incarnation of Vishnu and are known by the name of 
Ramaths. They abound in northern India and there are 
several Mutts of celebrity belonging to this order at Benares. 
_ Madhwa was another religious teacher who founded the 
sect named after him. This is a purely dualistic school which 
recognises an eternal distinction between man and his creator. 





The eight mutts at Udipi where Madhwa lived and which are 
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Ihe practice of establishing mutts spread to other dissenting 
sects like Kabir Panthis, Jangamas and Lingayets of southem 
India, and they also constructed mutts or asthals for propaga 
tion of their particular tenets. 

A deailed discussion of the characteristics and legal ma 
dents of the different types of Mutts I will reserve for a future 
chapter. I will pass on to say a few words regarding the other 
important kind of Hindu religious institutions viz — 
and idols. 

It is difficult to say at what period of time idol — 
was introduced among the Hindus. There is no mention 4 
idols in the early Buddhistic literature. As I have said 
already there is some reference to idol in the Goutam 
Dharmasuttra but the age of the work is unknown and it doe 
not specify any particular idol or idols. The gods that are 
popularly worshipped by the Hindus at the present day ae 
for the most part Pouranic deities, descriptions of which occur 
in the various Puranas though in some parts of India eg 
Bengal, there is an admixture of Tantric rites in the form of 
worship. The Purans literally mean ancient legends. They 
constitute a class of epic literature, didactic in character which 
deal in various matters including cosmogony, the geneologies 
and exploits of gods, sages and kings, accounts of the different 
Avatars or incarnations of Vishnu, as well as the rites of wor 
shipping gods by prayers, fasting, votive offerings, pilgrimage 
etc (1). 

The Puranas are supposed to be eighteen in number and 
all of them are attributed to the sage Vyasa. Their age 5 
uncertain. But most of them seem to be post Buddhistic 
complilations. The Pouranic gods became popular = 
after the rise of the northern School of Buddhism, and from 
the beginning of the fourth to the middle of the 6th 
tury A.D. the Gupta Emperors did much towards tł 
gation of the Pouranic faith. The Purans are 
the sense that some of them extol the merits of w 
Vishnu, while many are in favour of Siva worship. | 
nishads which embody the philosophical truth of t 
describe Brahman or the Supreme being as “that " n 
all things are born, t by which when born t 
“into which they enter at death." These creative, pr 
ante ore — — ivini 
the trinity of the Purana and are symbol 
Brahma, Vishnu and Siva. The Purans | 
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Brahma, Vishnu and Siva though three in form really consti- 
tute one entity and there is no difference amongst them except 
that of attributes. The reason is that each of the functions 
of creation, preservation and destruction implies the others 
and contains the others in a latent form. The worship of 
Brahma is not very popular, and I am not aware of any 
temple being dedicated to this creative deity except one at 
Pushkar, seven miles to the north-west of Ajmer in Rayasthan. 
The images that are worshipped are generally those of Siva i 
or Vishnu in their various forms or manifestations. The 
worship of Sakti or the female principle which is described as 
the consort of Siva in the different forms of Durga, Kali etc. 
is also popular and is the special feature of the Tantric system. 
Besides Siva, Vishnu and Durga, the other deities, who are 
generally adored by the Hindus, are Ganesh and Surya (Sun), 
and the numerous temples that adorn the various sacred 
places of the Hindus are dedicated for the most part to one 
or other of these five gods or Pancha Devata as they are called. 


One thing you should bear in mind in connection with 
image worship viz. that the different images do not represent 
separate divinities; they are really symbols of the one Sup 
reme being, and in whichever name and form the deity might 
be invoked, he is to the devotee the Supreme God to whom 
all the functions of creation, preservation and destruction are — 
attributed. In worshipping the image therefore the Hindu — 
purports to worship the Supreme Deity and none else. The 
rationale of image worship is thus given in a verse which is 
quoted by Raghunandan : f — 
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.He who dies after making the first brick obtains the ui] 
gious merits of a completed Jagna” (j). " 

‘A person consecrating a temple" says Agasta, ~ also one 
establishing an asylum for ascetics also, one consecrating an | 
alms house for distributing food at all times ascend to the. 
highest heaven’ (k). 

Besides temples and mutts the other forms of religions || 
and charitable endowments which are popular among te” 
Hindus are excavation and consecration of tanks, wells and 
other reservoirs of water, planting of shady trees for the bene 
ht of travellers, establishment of Choultries, satras OF a 
houses and Dharamsala for the benefit of mendicants and 
wayfarers, Arogyasalas or hospitals and last though not the i 
least Patshalas or schools for giving free education. Exa | 
tion of tanks and planting of trees are Purtta works well 
known from the earliest times. I have already said that there —~ 
is mention of rest houses for travellers even in the hymns of 
Rigveda. The Propatha of the Vedas is the same thing 4$ —— 
Choultrie or sarai and the name given to it by subsequent || 
writers is qfapsqzz. They were very popular during Buddhist 
time. In Dan Kamalakara a passage is quoted from Markam | 
deya Puran which says that one should make a house 
shelter for the benefit of travellers; and inexhaustible is kis 
religious merit which secures for him heaven and liberation | 
(l. There are more than one passage in the Puranas recom 
mending the establishment of hospitals. "One must establish 
a hospital furnished with valuable medicines and Y | 
utensits placed under an experienced physician and | 
servants and rooms for the shelter of patients" (m). 
says further that a man by the gift of the means of 
others from disease becomes the giver of every thi 
founding of educational institutions has been praised in 
highest language by Hindu writers. Hemadri in TL | 
khanda has quoted a passage from Upanishad accor 
which gifts of cows, land and learning are said to o 
afama or gifts of surpassing merit. In another t 
the same author it is said that those excluded f 
do not know the lawful and the unlawful ; there 
be — to cause dissemination of e —* 
to meet its. —— (D jm — S 
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I will now attempt to trace the legal ideas underlying the 
various types of Hindu religious and charitable institutions 
and try to see how far elements of trust could be discovered in 
them. I have said already that the Smriti writers have said 
almost nothing on the subject of Endowment and the matter 
has only been incidentally touched upon im connection with 
enumeration of the duties of the King or the topics relating to 
gifts or resumption of gifts. The passage of Manu extolling the 
sanctity of Istha and Purtta works I have set out already. 
Yajnavalkya in his Acharadhya or chapter on rituals has enu- 
merated the various objects of charity and has specified, among 
others, “the affording of relief to fatigued guests, the service 
of sick men, the honouring of gods and providing asylum to 
travellers" (0). Narada has mentioned seven kinds of valid 
gifts, one of which is gift for religious purposes (p). According 
to Manu a man who breaks a temple «an be killed without 
hesitation (q). Yajnavalkva says likewise that such man could 
be impalled on a stake (r). Both Narada and Yajnavalkya have 
laid down that a Sannyasi who becomes an apostate could be 
reduced to slavery by the king (s); and this suggests, though 
in a vague way, that the King had some sort of jurisdiction 
over religious bodies and institutions. None of these texts 
however are of much assistance to us for our present purpose 


and they do not show how the intention of the donor who 


dedicated the property for religious purposes was given effect 
to. | 


special protection of ruling authority. In the celeb 
— te she boca os 
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The Dharma Kartas held but little communication one wi — 
another and recognised no earthly superior except the king — 
himself. Each was independent of all control and acted aim 
gether as he pleased. This freedom led naturally to grow 
abuses and the king was compelled occasionally to interfere m 

the management of some of the churches" (u). Similarly Wat ~ 
]. observed in Manohar Ganesh V. Lakhmiram (v) "The Sate 

in its secular executive and judicial capacity habitually inter— 
vened to prevent fraud and waste in dealing with religious- 
endowments.” It is true as observed by Seshagri Ayyer, J- im 
Sitharam V. Sir S. Subramania Iyer (w) that there is li 
written authority regarding the jurisdiction of the Hindu 

kings over temples and endowments. But it seems that they 

were regulated by a sort of customary law which in the las 

resort had to be enforced by the king. In the chapter om — 
“Transgression of compact" Yajnavalkya lays down: “ase 

mary law as well as usages established by kings should be are 
fully upheld if not inconsistent with revealed law" (x) Upon 

this text Vijnaneswara comments as follows: “Duties arising —— 
under any custom such as the preservation of the pastures for 
cow and of water and the management of temple (ee) 
the like should also be carefully observed without infringing — 
the duties prescribed by the Srutis and Smritis" (y). # 7 = 
ditya and Mitramisra in commenting on the same passage bv — 2. 
down the rule in almost indentical manner. The same vw — 
hnds expression in Sukra Niti where the duty of u 
endowment has been spoken of as one of the primary € 
the King (z). Thus the duty of the King to — 
ments rested on the basis of immemorial customs — 
as sacred as written texts. Mr. Ganapati Iyer in his de 
work on Endowments has referred to several historical @ 
ments which bear testimony to the fact, that the lind b» 
always exercised supervision over temples and endowments 
In a treaty between the Raja of Cochin and o: Jurca 
India Company there occurred the following : ie 
we are obliged to protect individually the — 
pur, Tiru Vallamale etc. we should do so in a r 
I have already said that in the time of Asoka there 
employed by the King whose duty it was 10 e | 
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vision over religion and charity and Kautilya in his Artha- 
sastra also speaks of "Superintendent of Religious Institu- 
tions” (b). Mr. G. Iyer has further referred to an inscription 
of South India where it ts said that “The people of Mayanadu, 
the Singalanadu, the  Mudalanadu etc. shall protect these 
lands according to the rules of charitable institutions" (c). 
Thus it seems that the rules of charitable institutions were 
well known and well established—but as they did not rest on 
written texts it is difhcult to say at the present day what 
these rules exactly were. West, J. gives a fairly accurate 
picture of the Hindu system when he says that “a Hindu who 
wishes to establish a religious or charitable institution, may, 
according to his law, express his purpose and endow it, and 
the ruler will give effect to his bounty, or at least protect it so 
far, at any rate as is consistent with his own Dharma or con- 
ception of morality" (d). 

Assuming now that the sovereign authority enforced or 
protected the intentions of the founder provided they were 
not Contra bonos mores, the question arises, what were the 
jural ideas underlying these benefactions ? If there was dedi- 
cation of property for religious or charitable purposes which 
divested the donor of his ownership in the same, in whom did 
the ownership vest ? And was there any idea of trust implied 
in these endowments ? 

Though the subject has not been. properly discussed by Essentials 
any of the Hindu law givers, vet some light is thrown on it by mc 
the rules of dedication prescribed bv Brahminical writers, with religious & — — 
regard to different kinds of endowment. There are various Charitable 
works of this kind where the subject of gift or dedication has 
been elaborately discussed and mention may be made, among & Utara. 
others. of Danakhanda by Hemadri, two works named Purta — nA 
Kamalakar and Dana  Kamalakar by Kamalakar Dio — — an 
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—  Mayukha of Nilkhanta and Pratistha Tatwa of E EU 
v | PLENUM UP y, 

aghunandan. Mandlik has given an excellent summarv of — ae Dn 
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lilius sedes of deiiemicn Ik duwn d diem ST 
wee of the appendices to his learned treatise —— 
= ©) In every act of dedication —— — 
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Different 
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different 
cases. 


Sankalpa 
in dedi 
tion of 
tanks and 
gardens. 


Dedication 
of mutts. 


storied or two-storied, consisting of c" 
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season, month etc. states what object the founder has in 
ing the gift. Utsarga on the other hand completes a 3 
renouncing the ownership of the founder in the thing gi 
In the case of delication of tanks the formula has under 
gone some alterations in course of time. In the -arlier t 
tise the formula was “May the gods, the ancestors and me 
satished." The words “and the rest" were added by 
after “men”. In later works the dedication is made in f 

















of all living beings (t). 
The Sankalpa in dedication of tanks as presc 
Utsarga Mavukha is as follows : -—"I have given the 


all being in common, may all beings enjoy by bathing, drim 
ing and swimming" (g) The ceremonies are much the st! 
when trees, gardens and groves are dedicated. 

In case of mutts there are different forms of t 
laid down by different authors. Kamalakar ts of opinion tl 
the gift can be made as usual by libation of water but if there —— 
is no particular recipient, e.g., when the mutt is to be use r. ) 
ascetics in general, the offering water is to be thrown mto 4 
pot (h). In the Utsarga Mayukha, on the other hand, — othe 
gift of a mutt is described as a gift to a specified Brah pin OF 
ascetic. There is thus a definite donee and the c 
specific (i). Lastly there is a passage in Kalika — 
by Hemadri which goes to show that all mutts are to t 
cated to God Sankara (p). In other words this is to be regar 
as a sort of public dedication, and the same idea is conve N 
by certain text of Baraha Puran which describes * = sh 
a mutt is to be gifted. The passage runs thus : — J 
should, by person having faith in the — mu 
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commodated with places for meditation, for | 
eflering to consecrated fire and the like... 
endow a village or sufficient land for meetin 
that — and pis travellers. —— 
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Dharmasalas, rest houses, and satras which are known by Dharam- 


the name of sgfpsq occupy a position analogous to that of 
mutts, and they are generally dedicated for the benefit of 
travellers and ascetics. The Bahni Puran thus describes the 
dedication of a — gfq»mpzg: “Having caused to be made an 
auspicious and spacious asylum of burnt bricks, with strong 
pillars, and large compound, accompanied with distinctive 
mark, covered with plaster, guarded, equipped with comfort- 
able apartments, and conferring endless religious merit— 
should dedicate to the Saiva and the Vaishnava ascetics. And 
having caused to be made an auspicious, spacious and beauti- 
ful house, furnished with good food, and equipped with pure 
drinking water, and possessed of an auspicious gate should 
dedicate it for the benefit of the poor and helpless and travel- 
lers" (D. AH these are intended for the benefit of public or 
certain sections of the public and there is no specific donee by 
whom the gift is to be accepted. 


There are elaborate rituals prescribed by Smriti writers 
which have got to be observed when a donor wants to con- 
secrate a temple and establish a deity in it. I may refer to 
some of these rituals in a subsequent chapter. It is enough to 
say here that according to Pratistha Mayukha the Sankalpa in 
case of establishment of an idol is of two kinds: one is for the 
accomplishment of a particular object which the founder may 
have in view ; the other is simply for the love of God. It is 
pointed out by Mandlik that according to Pratistha Mayukha 
there is no Utsarga in case of consecration of a temple except 
in special cases, and this means that there is no renunciation 
of the ownership of the founder as in other types of endow- 
ments (m). Other books on rituals however expressly lay 
down that before removing the image into the temple, the 
building itself should formally be given away to the deity for 
whom it is intended. The sankalpa or formula of resolve 
makes the deity itself the recipient of the gift and the usual. 
feralis of gt are followed an de cae aos amd the git 
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was considered quite recently by the Supreme Court in. Deoki 
Nandan v. Muralidhar (nl) After observing that there could — 
be a valid dedication of a temple without the performance of — 
any particular ceremony, the Court observed, "the ceremonial — 
relating to dedication are Sankalpa, Uthsarga and Prathiste) h 
Sankalpa means determination, and is really a formal dedam — 
tion by the settlor of his intention to dedicate the propery — 
Uthsarga is the formal renunciation by the founder of hs 
ownership in the property the result whereof being that it 
becomes impressed with the trust for which he dedicates it... 

It would therefore follow that if Uthsarga is proved to have | 
been performed, the dedication must be held to have been toti 
the public". It was then pointed out that Uthsarga had to be 
performed only for charitable endowments like construction 
of tanks, rearing of gardens and the like and not for religious — 
foundations, and that "Prathista takes the place of Uthsans 
in dedication of temples". It was accordingly held that where 
there was Prathista, that is formal installation of the deity 
the dedication was complete and valid notwithstanding that 
Uthsarga had not been performed. 





For the purpose of prepetuating the worship of the dein 
it is usual for the donor to make grants of land. Sometme — 
the gift of lands is made to pious Brahmins who received the | 
Brohmottar for carrying on the worship of the idol. This 
generally happens in the case of public temples and this Bo 
how the priests or archakas attached to particular temples 
came into existence. But gifts of lands are usually made (0 
the deity itself Hemadri in his Dankhanda has quoted texts 
from different Puranas extolling the merits of 
of land to Vishnu, Siva and other Gods. In the Vism» - 
Puran it is said that the donor of land for the erectior — n 
temple attains the abode of the particular deity to whom 
temple is dedicated. In the Sivadharma it is declared WA 
he who dedicates to Siva cultivated land dwells in t iss ir VES 
Rudraloka as many kalpas as there are poles of land tow 
on measurement. In the Baraha Puran the besto ver 
skin of land to Vishnu is promised fortune and p psper 

In all the types of endowment spoken of > above 

(the purpose of the founder clearly expressed in the 
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property vest? When there is specific donee, as for example 
when the head of a monastic establishment accepts the gift 
on behalf of the congregation or order, the property might 
vest in the order or congregation itself as a juristic person 
and the head of the establishment for the time being would 
be entrusted with the duties of managing the property and 
spending its income for purposes of the congregation. As I 
have said already, the idea of an order of monks or fraternity 
of ascetics being clothed with a sort of juristic personality 
was not unknown in India. The Buddhist Sangha itself fur- 
nishes a most striking illustration. The gift of Jetavana 
Vihar to Buddha, was really a gift to the Sangha and Buddha 
accepted it on behalf of the Sangha as its head and repre- 
sentative. The same thing happens when a mutt is dedi- 
cated to a monk or Guru as representative of a particular 
order of Sanvasins. The idea of a corporate personality as 
distinct from that of the individual members was recognised 
by the Smriti writers. A Gana or Guild according to Yajna- 
valkva could hold property and employ agents (p). He gives 
a strict injunction to uphold the rights and privileges of cor- 
porate bodies even among heretics (q). It seems that the 
different corporate bodies had their own laws and regulations 
which were enforced by the King. The Buddhist literature 
and the inscriptions of the Second Century B. C. show clearly 
the flourishing condition of corporate life in ancient India 
(r) When a mutt is dedicated for the use of ascetics in 
general or those who belong to a particular sect, and there is 
no definite donee who accepts the gift, different considera- ; 
tions undoubtedly arise. The libation of water which is the | 
indispensable ceremony in all gifts according to Hindu sages AX 
is in such cases poured over an earthen pot, or on the earth. sustine EM 
itself. This signifies that the gift or dedication is of a public 
character. Institutions like Choultris, Dharamsalas, Satras 
Mui am In all these cases the bene- | 
fea are an indefinite — ————————— 

ie sb Becomes ING ener of Much prop 
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According to Dayabhag the gift is completed as — 
donor relinquishes his rights in favour of the donee who isi 
sentient person (t) Donation according to Dayabhag B = 
act of the giver, and the concurrence of or a by the 
donee is not essential. But even in Dayabhag although de 
ownership of the donor ceases to exist in consequence of 
abandonment, yer if the particular person for whom the gift 
is intended does not accept it, then as all the conditions of 
abandonment are not fulfilled, the ownership does not tr 
minate. The position is that the gift cannot take effect when 
no acceptance by a sentient donee is possible How am 
therefore the gift take effect when the founder dedicate? 
satra for feeding of the poor, or an asylum for residence of 
ascetics, or when he builds a temple and dedicates it for the 
worship of an idol? In the first two cases there is no 
donee and in the third the donee is not a human being bet 
a deity. 

The view of the Hindu Jurists seems to be that in cx 
of gifts to a deity or for religious purposes no acceptance 5 
necessary to complete the gift. The following observation 
of Sir Asutosh Mookerjee, J. in Bhupatinath V. Ramlal (a 
sums up the views of the commentators on this point. us 
clear from these passages", thus observes the p 
"as well as from other passages from Sreenath, 
and other commentators on the Dayabhag, that they un 
stood the rule about the acceptance of a gift as a 


condition for its validity as applicable to secular * 
There is no foundation for the assumption n 


to the deity or for religious purposes stands on the s 
ing". Thus renunciation or Utsarga by the donor is 
cient to complete the gift when the property 1$ 
deity or for religious purpose, and in such cases no a — 
by a sentient being is necessary. But the que — 
again, in whom does the property vest after « 
it becomes res nullius and belongs to nobody, it € 
priated by any person, even though he vdd m 
so doing, and the very object of the donor | J— 
trated. It may be argued that even though tl 
his proprietory right after dedication a. 


custody and control of the thing c 
is founded on the following passage 






































ot 
Ld 
"E 


t 


i 


dic: 





-- 
— 


á "NW 7 








Dayabhag Chap. I 


375 — 
N - - 
bo ow 





ENT 
CENTRAL LIBRARY 


RELIGIOUS AND CHARITABLE TRUSTS IN HINDU LAW 37 


in the donor even when his ownership consisting of the 

power of disposition at pleasure had been withdrawn (by 

renunciation) until, the final accomplishment of the purpose 

of the donor, who seeks a certain merit according to precepts ; 

for the act imported by the word "Gift" will not be complete 

until the ownership of another has arisen. The ownership 

will in this instance (exist), in the same wav as it does in the 

case of substances sacrificed, lest sin arising out of the pro- 

hibition about their being touched by prohibited (animal or 

person) should stick (to the sacrificer); in this way the possi- 

bility of a stranger appropriating a thing given and of the 

forbidden being precluded will not arise, although the owner- 

ship of another has not arisen. The practice of the learned 

im both cases in respect of protection is based on that (limited 

form of ownership)” (v) This obviously contemplates a 

temporary arrangement; the donor is allowed the right of 

protection in respect of the thing given tll the ownership of 

another arises. It does not support the view that the thing 

becomes res nullius. Ownership therefore must vest in some- 

body. As has been pointed out already, the Roman Law  . 

recognised the foundation or institution itself as Juristic per- Does pro- 

son. Under the Roman Law an individual by dedicating pis 

property for a charitable purpose could bring into existence dation 

a foundation or institution which in law would be regarded Juristic 

as the owner of the dedicated property. A similar concep- 

tion is present in the German "Stiftung" where a fund ear- 
' marked for a special purpose is deemed to be its own owner. 

There is no such conception in English Law which recognises " 

only one class of legal persons viz. the corporations which are 
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is raised to the category of a juristic person so that f 
perty which is dedicated would vest in the person so” 
And so it has been held that a Mutt ts, under the Hindu bw, 
a juristic person in the same manner as a temple where 
idol is installed, and that a suit instituted by the managing 
trusiee on its behalf without impleading the other trustees 
was properly constituted (wl), and that further the suit does 
not abate under the provisions of Order 22 of the Civil Pro- 
cedure Code, on the death of the manager pending the action 
as the real party to the suit is the institution (w2). In the 
Hindu Debutter it seems that the position is slightly different 
and in such cases not the whole endowment but the K J 
which as an embodiment of a pious or benevolent idea com 
stitutes the centre of the foundation, is looked upon as tne 
yuristic being in. which the Debutter property vests. After 
all. juristic personality is à mere creation of law and has its 
origin in a desire for doing justice by providing as it were 
centres for jural relations. As Salmond says ‘it may be of 
many kinds as the law considers proper’ and the — gi 
corpus into which the law shall breath the breath of f 
tious personality is more a matter of form that of - 

According to the principles of modern —— 
perty re- bearer of a right must be a person. There is indes 
of writers like Brintz, Bekker and Duguit who maint = | ux 













































property may vest in and belong to an ‘aim’ or 
They are however unwilling to give the aim. or purpo: 
status of a juristic person. According to them, the 1 
"No person, no property" is not a justifiable X 


that property may not only belong to and be held 
son it may belong to an ‘aim’ or “purpose as 
the purpose being recognised as a juristic person- 
tion is that they eliminate the “person” as * 
legal right from their scheme altogether. As a 
undoubtedly opposed to the accepted principle o 

jurisprudence. and in practical results it is- 
Te OMA the property goes out of the person — “ne in tl 
eis e cerium enarrat ga pes 
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a legal person, the latter acting through its agents can always 
enforce the right. This was precisely the conception of 
Roman Lawyers. 

The scheme of Brintz, Bekker and others, though not a 
tenable scheme, certainly contains some important juridical 
truths. In the first place in the case of property dedicated to 
a particular purpose it lays stress on the purpose of the donor 
as the supreme factor which should be given the controlling 
hand in the management and administration of the property. 
At the same time these writers admit that a purpose or aim 
can not rank as juristic person in law, and this led them to 
adopt the untenable position that a right can remain without 
an owner. The innate practical sense of the Roman Jurists 
found a way out of this difficulty. They indeed were fully 
conscious of the fact that the purpose or intention of the 
founder was the primary thing in an endowment, but as pur- 
pose without any material basis could not figure as a legal 
person they personfied the endowment itself which was dedi- 
cated for a particular purpose. Though these principles are 
nowhere expressly discussed by the Hindu Jurists, it seems 
that institutions. like muffs and satras which were not gifted 
to any particular donee or fraternity of monks were regarded 
as juristic persons in Hindu Law to which the endowed pro- 
perty of these institutions belonged. With regard to Debut- 
ter, the position seems to be somewhat different. What is 
personihed here is not the entire property which is dedicated 
to the deity but the deity itself which is the central part of 
the foundation and stands as the material symbol and 
embodiment of the pious purpose which the dedicator has 
in view. “The dedication to deity", said Sir Lawrence Jen- 
kins in Bhupati V. Ramlal (x), “is nothing but a co 
expression of the pious purpose for which the dedication is - 
designed". It is not only a compendious expression but. a 
ni KA Gur sr E 
oe on that. PROCS cn Fee E 
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cated property vests. “A Hindu idol’, the Judicial Ge 
mittee observed in one of its recent pronouncements, ^ 
according to long established authority founded upon te 
religious customs of the Hindus and the recognition thereof 
by Courts of Law, a juristic entity. It has a juridical state 
with the power of suing and being sued” (y). You should 
remember however that the juridical person in the idol is 
not the material image, and it is an exploded theory that the 
image itself develops into a legal person as soon as it is oom 
secrated and vivihied by the Pran Pratistha ceremony. WE 
not also correct that the Supreme being of which the mols 
a symbol or image is the recipient and owner of the dedicated 
property. Ihe idol as representing and embodying the spir 
tual purpose of the donor is the juristic person recognised by 
law and in this juristic person the dedicated property vets 

Ihe discussions of several Hindu sages and commer 
tators point to the conclusion that in case of dedicated pre 
perty the deity is to be regarded as owner not in the priman 
but in the secondary sense. All the relevant texts on thus 
point have been referred to by Sir Asutosh Mookerjee im his 
judgment in Bhupati V. Ramlal (z) and I will reproduce such 
portions of them as are necessary for my present purpose — 


Sulapani, a reputed Brahminical Jurist, in his discourse 
on Sraddha thus expresses his views regarding the proper 
significance of gift to Gods : —"In ‘Donation’ having for its 


dative case, the Gods like the Sun, etc., the term ‘dor pé 
has a secondary sense. The object of this figurative use! g 
extension to it of the inseparable accompaniment of — p 
in its primary sense), viz. the offer of the sacrificial fee 

It has already been remarked in the chapter on | 
that such usage as Devagram, Hastigram, etc., are sec 
Sree Krishna in commenting on this passage thus expla 
meaning of the expression Devagram : foreov id ih 
pression cannot be used here in its primary 

relation of one’s ownership being excluded, the p 
case affix (in Devas in the term Devagram) igurative 
abandonment for them (the Gods). E 
sion is used in the sense of "a village, which i the 
abandonment intended for the Gods”. This i 
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desire is one's property. The Gods however do not employ 
a village or land according to their use. 

These discussions are not free from obscurity but the 
following conclusions I think can be safely drawn from 
them : —(1) According to these sages the deity or idol is the 
owner of the dedicated property but in a secondary sense. 
The ownership in its primary sense connotes the capacity to " 
enjoy and deal with the property at one's pleasure. A deity 
cannot hold or enjoy property like a man, hence the deity 
is not the owner in its primary sense; (2) Ownership is 
however attributed to the deity in a secondary or ideal sense. 
This is a fiction ( gga ) but not a mere figure of speech, 
it ts a legal fact; otherwise the deity could not be described 
as owner even in the secondary sense ; (3) The fictitious owner- 
ship which is imputed to the deity is determined by the 
expressed intentions of the founder; the debutter property 
cannot be applied or used for any purpose other than that 
indicated by the founder. The deity as owner therefore re- 
presents nothing else but the intentions. of the founder. 
Although the discussions of the Hindu Jurists are somewhat 
cryptic in their nature, it is clear that they did appreciate the 
distinction between the spiritual and legal aspects of an idol. 
From the spiritual standpoint the idol might be to the 
devotee the very embodiment of Supreme God but that is à 
matter bevond the reach of law altogether. Neither God nor E er 
any supernatural being could be a person in law. So far as 
the deity stands as the representative and symbol of the parti- ' ; 
cular purpose which is indicated bv the donor, it can figure —— 
as a legal pav abd die venie view 1u DM MEE 
. alone the dedicated property vests in it. 
iat The dedication of tanks and trees occupies in my opinion 
Dem m position. The water of a dedicated , 
“tank ceases to be private property according to Hindu idea ? 
| 344 cum be enjoyed not — — TET. 
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becomes public property and private ownership ceases altoge- 
ther. There is no question here of the property vesting mi 
corporate body or any institution. As private ownership 
ceases with dedication the only duties that can still remam 
with the owner are the duties of preservation and repair. Ne 
question of administration of such dedicated property sricr 
speaking arises. 

With regard to all other types of endowment it is neces 
sary for the purpose of carrying out the intentions of the 
donor that somebody should be entrusted. with the Manage 
ment or administration thereof. As was observed b, 
Mukerji, J. in Monohar V. Bhupendra, (b) in ancient time 
except in cases of property dedicated to a brotherhood of 
ascetics, all endowments were administered ordinarily by the 
founder himself and after his death by his heirs. This was 
the case not only with regard to temples but also im resped 
of non-religious charitable institutions like choultries, Sada 
bratas etc. It was only in case of public temples that the 
practice of appointing shebaits was generally resorted to 
But whoever may be the person in whom the duty of adminis 
tration is vested, whether it is the shebait or archaka of 2 
temple or the Mahant of a religious institution and whether 
or not such person is the heir of the original founder, b 
must be deemed to be in the position of a trustee with v 
to the endowed property. As I have said already he 20 
be a trustee in the sense in which that expression is used 
English law. To quote the language of the Judicial C 
mittee in Vidvavarathi V. Baluswami (c) ‘as in no case is , i. - 
property conveyed to or vested in him he is not 24 
under the English law’; but it was pointed out by the P 
Council that in view of the obligations resting on- im he he 
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answerable as a trustee in the general sense. I have aire 
pointed out that the word "Trust" in English law i invoh 
highly technical idea which owes its origin to pure 






rical circumstances and of which no parallel -- 
other system of law. You will remember that the d a 
of law and the dual courts in England have. Ye ' ee 
exist and even according to English lawyers it is not! 
that the trustee must have the ownership — 
the trust property. Once it is cs biis 
got — over or is in poseen, of. 
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accomplishment of particular purposes, a trust in the general 
sense will come into being. The matter will be discussed 
more fully later on. I would only desire to point out that 
the Indian Legislature in enacting the Trust Act which 
defines "Irust in the same manner as in English Law has 
deliberately excluded from its scope the rules of law appli- 
cable to Hindu and Mahomedan religious endowments, while 
on the other hand in the various laws relating to these endow- 
ments passed from 1810 A.D. downwards, the word ‘trust’ has 
been used in the general sense mentioned above. 


Ihus far I have given you a general idea of the different 
forms of religious and charitable trusts amongst the Hindus 
and attempted to show how they were shaped by the beliefs 
and ideas prevalent at different periods of their religious and 
cultural history. I have tried further to express the legal 
ideas underlying them in the language of modern jurispru- 
dence. In the lectures that you will follow, I will discuss 
with you in details the law on the subject that is adminis- 
tered at the present time in India. I will ask you to bear 
in mind, what I have said at the outset, that the law of the 
present day is to a large extent judge-made law, and though 
the Judges purported to proceed on the basis of indigenous 
materials they were very -greatly influenced by the ideas of 
English law, particularly, that branch of it which was admi- 
nistered by the Equity Courts in England. In one sense this 
was unavoidable. You know how scanty are the rules of 
Hindu Law on the subject of endowment. When no definite 
rule of law is available, the abiding direction has been given 
to Indian Courts to decide cases according to equity, justice 
and good conscience and it is well known that these rules of 
equity and justice are to a large extent prim«iples of English 
Law. As West, J. observed in re. Kahandas Narrandas (d), 
"If the Court is called on to give effect to a trust in a given 
case it looks to the Hindu Law of property to determine the 
estate of the trustee, but with reference to the duties of the 
trustee and the rights of beneficiaries it is governed by the 
rules of English equity." Where there is a text of Hindu 
Law directly on the point the Privy Council has ruled firmly 
S'S aa an dum our di tat 1o NE 
into it, nor should courts in d ear 
to the language, of strained —— ira 
nous resources fail  altogéther, resort 
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cannot be avoided, but here again the Judicial Committee 
uttered the warning that the narrower peculiarities of English 
Law should not be imported into the Hindu System | 
Legislation The Indian Legislature has not uptil now taken up ue 
—— E work of making a comprehensive legislation on the subject 4 
ligious & Hindu religious and charitable trust. There are a numbe 
ome a of enactments both general and local which aim at conte 
ling the management and administration of public religios 
and charitable endowments, and provide remedy P 
tion and redress of abuses in their management. 
establishment of British Government in this country t wa 
discovered that the income of many endowments both Hinds 
and Mahomedan was musspent and misappropriated by the 
persons who were in charge of the same. The British Gor 
ernment asserted its right of supervision over the endowed 
properties which were exercised by the previous rulers and iñ 
1810 a Regulation was passed in respect to the Province 4 
Bengal under which the general superintendence of all reli 
gious and charitable endowments mentioned therein was 
vested in the Board of Revenue. Similar Regulations we 
passed for Madras and Bombay Presidencies in the year 
and 1827 respectively. Later on it was thought that the € - 
nection of a Christian Government with Hindu ag Mahe 
medan religious endowments was not expedient —P 
Act XX of 1863, the British Government divested itself of th 
charge and control of these institutions and placed th 
under the management of their respective creeds. Um 
Act of 1863 a system of committee was devised to whom * 
transferred the powers vested in the Governmnt for m 
appointment of managers, trustees and — 1— 
were enacted to ensure proper management and to 
to superior courts in the districts to take cognizance « 
tions of misfeasance against the managing — — 
Act was amended by Act XXI of 1925. In the C 
dure Code of 1877 a definite section was iuc 
tion 539, under which a suit could be institu 
any alleged breach of any express or 
for public, religious or charitable — 
General or with his consent, by reu or MERO 
an interest in the Trust, in the principal Ci | 
ment of a new trustee and for various. xt pc 
in the section. This section was later. on 3 
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this amended form it stands as section 92 of the present Civil 
Procedure Code. In 1890 the Charitable Endowments Act 
(Act VI of 1890) was passed and this provided for the vesung 
and administration of property held in trust for charitable 
purposes not of a religious nature. Ihe only other Act 
which is applicable throughout India and which was passed 
to secure more effectual control over the administration. of 
charitable and religious trust is Act XIV of 1920. As the 
preamble shows, the object of this enactment was to provide 
facilities for the obtaining of information regarding trusts for 
public purposes of a charitable or religious nature, and en- 
able the trustees to obtain directions of a court on certain 
matters and also to make special provisions for the payment 
of.expenditure incurred in certain suits against the trustees 
of such trust. This Act has been further modified by a later 
Act viz. Act XLI of 1932. 


Of the local or provincial Acts the earliest is that of the 
Bombay Presidency of the year 1863. This was merely decla- 
ratory of existing common law and. did not contain anything 
new. In 1950, the legislature of the Bombay State passed the 
Bombay Public Irusts Act 29 of 1950, which is a comprehen- 
sive enactment dealing with all public religious and charita- 
ble trusts within the State. A most drastic piece of legislation 
on the subject was the Madras Religious Endowment Act of 
1925, which was subsequently re-enacted and passed as Act Il 
of 1927, there being some doubt as to the validity of the Act 
of 1925. The object of the law was to ensure efficient admi- 
nistration of Hindu religious endowments in the Madras 
Presidency. This Act was repealed, and a mew Act, the 
Madras Hindu Religious and Charitable Endowments Act 19 
of 1951 was enacted, introducing substantial changes in the 
law relating to Hindu religious and charitable public endow- 








ments. The validity of some of the provisions of this Act 


ü | 
5 - " PF 4 
- ; $e Hae ibo 44 7$] 
i a. PEZ ELE 


4 
Dx assesses 


6s uem 4a. 





15 








pU yt — 















Caen ons 
CENTRAL LIBRARY 


TAGORE LAW LECTURES E 
— 





vinces. One characteristic feature of this — 
appointment of local committees for manag is a 
nistration of public trusts of a religious or ch ritab 
the gross income of which was not less than rupe 
dred a year. This Act was repealed in 1951 by th 
Pradesh Public Trusts Act 30 of 1951. One 
of this Act is the creation of the office of a F 
trusts whose duty it is to inquire into the 
management of public trusts there being also a 
their registration. The first legislation on th 
Orissa was the Orissa Hindu Religious Endowments 
That Act was repealed by the Orissa Hind 
Endowments Act 2 of 1952 which is the Act now 
The law relating to public religious endowments is €! 
in Mysore, in the Mysore Religious and Charita 
tions Act 7 of 1927; in Kerala, in the Hine 
Institutions Act 15 of 1950, passed by the erstw 
lravancore-Cochin ; and in Bihar, in the Bihar F 
gious Trusts Act ] of 1951. The latest nactmet 
subject is that of Rajasthan called the H jasc 
Trusts Act 42 of 1959, and that applies to as 
and charitable trusts in that State. The 
been enumerated in this introductory "cturt 
view to give an idea of the statutes in force i 
States. Their contents would be referred t to i 
the discussion, wherever. , necessary. 2* 
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Essentials of religious and charitable trust 
under Hindu Law. 


Having given you an outline of the fundamental ideas 
underlying religious and charitable trusts in the Hindu 
system, I propose now to take you to the various aspects of 
the law on the subject as it is administered at the present day 
in India. I will begin with a discussion as to what are the 
essentials of a valid religious or charitable trust under Hindu 
law. In order that a proper and legally enforceable trust of 
this description mav be created, it is essential in the first 
place, that the object or purpose of the trust must be a valid 
religious or charitable purpose according to the rules of law 
by which the Hindus are governed at the present day. It is 
necessary in the second place that the founder or settlor ; 
should be capable, under Hindu law, of creating a trust in 
respect of the particular property which is the subject matter 
of trust. The third requirement is that the settlor should 
indicate with sufficient precision the purpose of the trust and 
the property in respect of which it is made, and the trust must 
also comply with the requirements of law as regards the form 
in which it is to be made. The last element is that the trust | 
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“charity” is synonymous with relief of poran li 
table purpose consists in relieving poverty s 
said Lord Bramwell in Commissioners for the $ 
of Income las V. Pemsel (b) “a charitable -— 
assistance is given to the bringing up, —— | 
ing and education of those, who from poverty 
poverty stand in need of such assistance. 
probably inclined to accept the larger meaning "of th 
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popular conception charitable purpose is not limite 
relief of wants occasioned by lack ot occur ary 
“Many examples, may, I think, be given" thus )bsei 
Lordship "of endowments for the relief of human nec 
which would be as generally termed charitable, as h 
or alms houses where nevertheless the necessi 10 be re 
ed do not result from poverty in its limited 

money....I think that the popular conception € 
table purpose covers the relief of any form of ne 1€ 


destitution or helplessness which excites the — 
sympathy of men and so appeals to their ber ap - 
relief" (c. But charity in its legal sense has | 
wider nor the restricted meaning that is att buted 
ordinary language. “The legal meaning of — 
dependent upon nor conterminous with its poj ul alar se 
If one examines the large mass of Judicial 4 lecision 
point, the conclusion would be irresistible Vk — 
one hand the legal meaning of charity embraces: 
scope various cases which could not be — le 
the ordinary sense, vet on the other hand many 
excluded which are popularly regarded as. san | 
The foundation of the law of charitable uses 
is the Statute of Elizabeth (43 Eliz. Ch. 5. 
Statute was to provide a new machinery f or th : 
of abuses in regard to charities but in ! reat 
charities was given, "so varied and ompi 
the practice of courts to look upon = 
chart" (e) The Statute itself was — 
Mortmain and Charitable Uses Act, , but | 
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rather regarded as illustrative, and the rule is that “those 
purposes are charitable which the Statute enumerates or 
which by analogies are deemed to be within its spirit or 
intendment'" (f). 

Ihe charities mentioned in the preamble to the Statute 
are as follows : — 

Ihe relief of aged, impotent, and poor people: the 
maintenance of sick and maimed soldiers and mariners, 
schools of learning. free schools, and scholars of universities, 
the repair of bridges, ports, havens, causeways, churches, sea- 
banks and highways: the education and preferment -.of 
orphans ; the relief. stock or maintenance for houses of cor- 
rection : marriages of poor maids; supportation, aid and help 
of young tradesmen, handicraftsmen and persons decayed ; 
the relief or redemption of prisoners or captives ; and the aid 
or case of any poor inhabitants concerning payment of 
hfteens, setting out of soldiers and other taxes. It will be 
seen that the Statute comprises many things e.g. repair of 
bridges. ports, harbours, causeways etc. which are objects of 
benefit not to the poor only, but to the entire community 
consisting of both rich and the poor. 

Lord Macnaghten in his celebrated judgment in the case 
of Income Tax Commissioners V. Pemsel (g) laid down that 
the. charitable purposes which c r or 
spirit of the Statute of Elizabeth could be grouped under four 
heads, to wit -—(tj-retief-of poverty, (2) education, (3) the 
advancement of religion, (4) other purposes beneficial to the 
community not coming under any of the preceding heads. 
All purposes falling within these divisions are prima facie 
charitable, provided they are of a public nature, that is to 
sav, when the object is to benefit the community or some. rt 
ene gni — ndividual 
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the principles deducible from the cases on the subject (j 

“If the intention of the donor is merely to benefit specific 
individuals, the gift is not charitable, even though : 
of the gift may be to relieve their poverty or accomplish some — 
other purpose in reference to those particular 
which would be charitable if not so confined; on the other | EE 
hand, if the donor's object is to accomplish the abstract pur  — 
pose of relieving poverty, advancing education Or religion of — 
other purpose charitable within the meaning of the Su 
of Elizabeth, without giving to any particular individuals — 
right to claim the funds, the gift is charitable." — E — 


Thus gifts to the poor generally or gifts to particular - = 
classes of poor persons are charitable ; but gifts for the bencht — — 
of specific individuals as for the children of the donors tenam —— 
try or persons living in a certain street, or m 
members of a certain religious community are not Charitam 
even though the express purpose of the donor was to rene 
poverty (k). On the other hand, trusts for relief of the p 
of a particular town or parish. or widows and orphans ol 
particular place. or for the blind residents of a parti 
district, or for the poor clergymen and seamen of a 
place have been held to be charitable (1). Tra te 
benefit of poor relations are charitable if they are m 
to the statutory next of kin (m). In Bristow Voi 
where the testator left money for the relief of the P 
my little estate in Suffolk” the gift was held to c 
although if the gift had been solely for the p | 
p the estate it would not have — chari tab | " 
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beneht of colleges at Universities, making provisions for 
school masters, bequests for the foundation of a scholarship, 
fellowship or lectureship, founding prizes for essays or 
athletic sports, as well as gifts to institutions like the Royali 
Society. Royal Geographical Society, or Literary Society are 
charitable (p) A gift for educational purpose is none the 
less charitable, because it contemplates a particular type of 
education or the education of a particular class of persons or 
the promotion of a particular branch of study (q). 

As a general rule gifts for "religious purposes’ are prima 
facie charitable (r) As regards advancement of religion the 
court has not confined itself to the advancement of the tenets 
of the church established by law. There was at one time in 
England the law of Superstitious uses which rendered invalid 
“any trust which had for its object the propagation of the 
rites of a religion not tolerated by law" (s) The law was 
supposed to be founded on two statutes, one passed during 
the reign of King Henry VIII and the other in the time of 
King Edward VI. The first one which is statute 25 Henry 
VIII Chapter 10, invalidated all assurances and trusts of land 
to the use of parish churches, chapels etc. or to uses to have 
obits perpetual or a continual service of a priest after 
Ist March 1931-32, with a proviso that such uses for terms 
not exceeding 20 years shall be valid. The Act was general 
in its terms and the object obviously was to extend the Law 
of Mortmain. The other Statute which was I Edward VI 
Chap. 14, vested in the Crown certain chapels, chantries and 
lands which were dedicated to superstitious uses. Although 
both these Statutes were limited in their scope and were con- 
fined to the specific cases mentioned in them, they were con- 
cidered to have established that all gifts for superstitious uses 
were contrary to the policy of law (t) Thus bequests for © 
masses for souls, or for the maintenance of Roman Catholic | 
Priests, monasteries or convents or for the tion of / 
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Gift for masses was however still considered illegal and : - 
—U — and the leading pronouncement on this point is to be fa 
not void in the case of West V. Shuttleworth (u) which was lecided. 
mA Sir Charles Pepys, whe—afterWwards became Lord C psi 
tious uses. £ Cottenhagm. In this case there was a bequest to «em 
named Roman Catholic Chapels for prayers for the s 
the testatrix and her deceased husband. The 
held to be illegal under the Chantries Act of Ee 
[his decision was followed in several later cases (v) bu , 
ultimately overruled by the House of Lords in Bourne V 


Kcane (w), which — established that a bequest — 
























b sonai estate > d wre 1Ot void as aí - x 
superstitious uses. Thi case however, although it eui E 
gifts for saying prayers for repose of the souls of the deceased —— 


were not illegal on the ground of the uses being su 22 

did not decide that such gifts were necessarily charitable, ané 

they might not be valid charitable gifts, if they were in Ge 

nature of private charities and led to no public benefit. M 

when no question of superstitious use is involved, a Wi 

provide a private chaplain or for performing religious. 

monies in honour of particular deceased persons and si —— 

larly bequests for building or maintaining the vaults © = 

tombs of the testator or his family, not within a aa E 

Celebration | not charitable purposes (x). lt is when the i == i 
now held poses tend directly or indirectly to the ir on 
ritable tion of the public that they are considered valid € 

purposes. | purposes in law. In the recent case of In 


boom V. Camile (v), Luxmoore, J. held that a gift fe ; 


of masses is charitable, as being for the advancem x of d 
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gion, because it enables a ritual act to be performed w^ 
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the central act of the religion of a large propo! — | 
tian people and because it assists in the endow 
whose duty it is to perform the act. 

It would be seen that the test for deciding a 
gious object is charitable or not in the legal sep F 
generation 16 generation and generally speak ing th 
| successively grown more tolerant. But — 
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iu. the question arose whether the dedication of pro-4&— 
perty for the purposes of a Carmelite convent was charitable 
in the legal sense. Fhe convent comprised an association. of 
strictly cloistered and purely contemplative nuns who devoted 
themselves entirely to worship, prayer and meditation and 
engaged in no activities for the benefit of anyone outside 
their own association. They were regarded however in the 
Roman Catholic Church as causing, by means of their private 
worship, prayers and meditations, the intervention of God to 
bring about the spiritual improvement of members of the 
public outside the convent and also provide an example for 
self-denial and concentration on religious matters which was 
of spiritual value to the public. It was held by the House 
of Lords that the gift was not charitable. It was said that 
the court could act only on proof and no temporal court of 
law could determine the truth of any religious belief, and 
therefore since the purpose of a trust must be one which the 
court itself could determine, the court was not entitled to 
accept and act on the belief of the Roman Catholic Church 
that the spiritual benefit to mankind flowing from interces- 
sory prayer was sufficient to establish the necessary element 
of public benefit. It was held further that the benefit to. be 
derived by others from the example of pious lives was some- 
thing too vague intafigi i test of public 
benefit. Their Lordships followed an earlier decision of 
V. C Wickens in Cocks V. Manners (a), where a gift to a 
Dominican convent which consisted of Roman Catholic 
females living together by mutual agreement in a state of 
celibacy for the purpose of sanctifying im ee 
prayers and contemplation was held not to be a charit 
and hence void on the ground of perpetuity. - ERE 
. Gifts for the advancement of religi aes eile lai Cos d EN 
are valid. Thus trust could be created for 'promoting reli- 
gion’, for ‘the worship of God’, for ‘the spread of gospel’ or — 
for “Christian amity’ or ‘to be used in the service b. — —— 
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theism would be a good charitable trust, lat 
ilegal Or contrary to public policy to deny the ; uu 
the Old or the New testament." E 5 
Ihe fourth division of charitable trusts, as UM 
Lord Macnaghten, comprises a variety of es. 
to the community which do not fall under any € f the 
ous heads. They must be public in character bun s 
except this, it is difficult to say what other p cise elem. 
are necessary in order to entitle them to be regarded 
charitable trusts in law. As was said by City,” 
Foveaux (e) "the best that can be done is to @ 
case as it arises upon its own special circumstance 
for saving life, eg. by providing hfe boat, « or inc 
institutions like the Roval National Life — As 
of the Royal Humane Society are arit | T 
mote happiness of mankind by encouragement of u 
or for improvement of agriculture or for gms 
tables and animals useful to men come — 
(D. ~ Prevention of cruelty to animals, if the : 
ful to man, would be regarded as chari! 
case of University of London V. 
quest for establishing an institution. for 1 investig 
ing and curing maladies, distempers - inju er 
quadrupeds and birds useful to min mightbe4 -— 
and the bequest was held to create a valid. 
Prevention of cruelty to animals whether dom 
itself been regarded as a charitable object. © 
Society for promoting prosecution for cruelty 1 tc 
for founding antivivisection society have been 
charitable (h) In Re Foveaux (i) Chitty , 
follows : — NA 
"Cruelty is degrading to man, and a y soc 
pressión of cruelty to The lower animals \ | 
not has for its object not only the — 
themselves, but the advancement of 1 moral 
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Commissioners (p; where it has been held that a society not to be 
| charitable. 


which has as its object total suppression of vivisection is not 
a body of persons established for charitable purposes only 
within the meaning of the Income-Tax Act. In the opinion 
of the majority of the Law Lords (Lord Porter dissenting) 
any assumed public benefit in the direction of the advance- 
ment of morals and education of public is far out-weighed 
in such cases by the detriment to medical science and research 
and consequently to public health which would result if the 
society succeeded in achieving its object. It was further held 
that the main object of the society was political inasmuch as 
it aimed at a revision of the existing law relating to vivi- 
section. 

In all the "animal cases" that have been decided by the 
Courts of England the cardinal principle seems to be that a 
trust in favour of animals depends for its validity on the ques- 
tion whether such a gift produces benefit to mankind. “So 
far as I know", thus observed Russel L. J. in Re Grove- 
Grady (k), "there is no decision which upholds a trust in per- 
petuity in favour of animals upon any other ground than this 
that the execution of the trust in the manner defined by the 
creator of the trust must produce some benefit to mankind 
-.....In my opinion the court must determine in each case 
whether the trusts are such that benefit to the community 
must necessarily result from their execution." This enuncia- 
tion of the law was in a way accepted by the House of Lords 
in the National Anti-vivisection Society V. Inland Revenue 
ners referred to above. Prevention of cruelty to 
animals might have the result of developing the finer side of 
man and in that sense might lead to advancement of public 
mor In_the House of Lords’ case cited 20% c such benefit 
TT 
wi s held to be a 
»eneficial to human beings. wever, no 
question is involved. any trust for relieving the — 
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— 
they were calculated to develop the finer side of huma — 


nature of which care for old and sick animals was a manifesta — 
tion and therefore were for the benefit of mankind. — 


| 


The propagation of particular doctrines, even if they aw — 
controversial, may, be charitable. But if the doctrines ae 
contrary to public policy and subversive of all religion and 
morality, the gift in support of them fails (m). In Bowman 
V. Secular Society Ltd. (n) Lord Parker said: “A trust for 
the attainment of political objects has always been hdd — — 
invalid, not because it is illegal, for everyone is at liberty W 
advocate or promote by lawful means a change in the hw — 
but the court has no means of judging whether a proposed 
change in the law will or will not be for public benefit and 
therefore can not say that a gift to secure the change sa — 
charitable gift." In Re Scowcroft (o) the vicar of a pans 
bv his will devised to the vicar for the time-being a building —— 
to be used as a village «lub and reading room, to be maim 
tained for the furtherance of conservative principles, and 
religious and mental improvement, and to be kept free from 
intoxicants and dancing. Sterling, J. held that it was a goog 
chariy. “It is either a gift", thus observed the | 
Judge. "for the furtherance of conservative principles in su — — 
a way as to advance religion, and mental improvement at the — — 
same time, or a gift for the furtherance of | ucc —— 
mental improvement in accordance with ervative pn» 
ciples and in either case the furtherance of religious amy 
mental improvement is in my judgment an essential part 9 — 
the gift." The point whether the propagation of conserve — — 
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tive principles alone would be charitable was left u x ec n: 
In Re Titley (p) a testator by his will directed his trustes © 
apply one-fifth of. the residuary estate "for such. patriotic 
poses or objects and such charitable institution - 
tions or charitable object or objects in the British 
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s 
substance. “In the case of a gift for charitable purposes" 
' thus observed his Lordship,- "there is a desire to profit people 
who would not be profited without a gift—that is the domi- 
nant motive. In the case of patriotism there is a desire to 
fulfil one dominant purpose, that is to benefit the cause of 
the country to which you belong. Those are two different 
heads of intentions, different perhaps not im such a way that 
they never overlap but in such a fasb«on as to distinguish the 
one class from the other.” 
In Bonar Law Memorial Trust V. Commissioners of 
Inland Revenue (q) the objects of the trust were specified as 
follows : —(a) To honour the memory of a great statesman 
_ (Mr. Bonar Law); (b) to preserve a great and beautiful his- 
E torical building from destruction ; (c) to cause the said 
mansion, house and gardens and park to be used for the pur- 
|. poses of an educational centre or college for educating 
|J. persons in economics, in political and social science, in politi- 
al history with special reference to the development of the 
British constitution and the growth and expansion of the 
p British. Empire and in such other subjects as the governing 
body may. from time to time, deem desirable. It was held 
by Finlay, J. that inasmuch as the last clause gave the govern- 
ing body authority to promote lectures which-might be made 
propaganda for a political party, the purpose could not 
_ strictly be termed charitable. In Russel V. Jackson (r) the 
_ propagation of socialistic doctrines was held to be charitable, 
_ provided on enquiry they were not found illegal. It seems 
| mI the fact that the object is 
ene ed menns Dorm RoE Sirc e See 
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testator gave the residue of his estate inter alia, for establish 
ing at Nottingham or other place of the working people 
playing fields, parks or gymnasiums which will give rece 
tion to as many people as possible. It was held that the 
object was charitable as the dominant object of the testator 
was the health and welfare of the working classes. In Re 
Dupree's Trust (w), a trust for encouragement of chess play 
ing among boys and youths in Portsmouth was held to be 
charitable. 

In Re Hummeltenberg (x) the establishment of a college 
for the training of spiritualists mediums was held not to be 
charitable. This case is the leading authority for the propo 
sition that where the question arises as to whether a part 
cular purpose is charitable or not, the decision rests entirely 
with the court. The fact that the donor's own opinion was 
that the object was charitable is not enough (v). 

Rid: Religious and charitable purposes have nowhere been 


& chari- defined by Hindu lawyers. It was said by Su Subramanya 
Me pur: Aver, J. in Partha Sarathi Pillai V. Thiruvengada (z) that the — 











poses in 
Hindu expression "dharma" when applied to gifts means and im 
— cludes, according to Hindu text writers, what are known as 


Istha and Purtta works. As I have said already in the first 
lecture, no exhaustive list of such works has been drawn up 
by the Hindu lawgivers, and they include all acts of piety and * 
benevolence whether sanctioned by Vedas or by the —— 
religion, the nature of the acts differing at different periods of 
Hindu religious history. E 
In the early Regulations both of the Bengal and Madras a 
Presidency the expression used was “for pious and 
ficial purposes." These purposes were not defined but 22 
clear from the — and object of these r« tions H 
the word ‘pious’ was not confined to objects of religious ch — 
ter, but included charitable objects in the secular sense a a 
Act XXI of 1860 provided for registration. of societies e — 
lished for the preservation of literature, science or t 
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arts, or the diffusion of knowledge or fci ha — 
(a). It was held by the Allahabad High Court. 
Islamia of Muttra V. Nasiruddin (b) that ‘thoug 4 


ren on sto deer saga of a religio 
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In the Charitable Endowments Act (Act VI of 1890), the 
expression ‘charitable purpose’ has been defined to include 
relief of the poor, education, medical relief, and the advance- 
ment of any other object of general utility, but does not in- 
clude a purpose which relates exclusively to religious teachings 
and worship. Thus it seems, that this Act is confined to chari- 
table trusts of a purely non religious character. The Reli- 
gious and Charitable Frust Act of 1920 does not give any 
dehnition of either of these expressions. Properties dedicated 
for religious and charitable purposes are, under almost all 
systems of law, excluded from operation of the rule against 
perpetuity, and they are generally exempted from liability to 
pay income tax. 


Section 18 of the Fransfer of Property Act provides that 
the rule against perpetuity, as well as the other limitations 
laid down in sections 16 and 17 of the Act, shall not apply in 
the case of a transfer of property for the benefit of the public, 
in the advancement of religion, knowledge, commerce, health, 
safety or any other object beneficial to mankind. By a long 
course of judicial decisions, similar exceptions have been read 
mto section 114 of the Indian Succession Act, which embodies 
the rule against perpetuity. 


Section 4 (3) of the Indian Income Tax Act of 1922 makes 
the provision of the Act inapplicable to 


(1) Any income derived from property held under 


trust or other legal obligation wholly for reli- 


gious or charitable purposes and in the case of 
property so held in part only for such purposes, 
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Secuion 18 of the Transfer of Property Act has been guide ae = 
applicable to the Hindus by the amending Act of 1929. Thus — 
in order that a Hindu Religious or charitable trust may avoid - = 
the law against perpetuity or claim exemption from payment — com 
of income-tax in respect of the income derived from trust poe — 
perty, it is necessary that it should come within the purview — 
of section 18 of the T. P. Act or section 4(3) of the Income — 


= 


lax Act respectively. : E 
lhese sections, as you have seen, mention only the princi 
pal heads of charity as are known to English lawyers, and m - 
interpreting these sections our courts of law have had to place 
reliance upon decisions of English Courts to a large extent. M 
cannot be denied that the pronouncements of English joie 
have been, in many cases, of considerable assistance to ow - 
courts of law; but I must say that a too rigid adherence w 
them is neither commendable nor just. You have — 
that the English law on the subject developed on the lines of — 
the Statute of Elizabeth which has no application m India. 
Whether a particular object of trust can legitimately be des ^ 
cribed as charitable must depend on the customs and usage = 
—— of of the people, and the common opinion amongst the — E 
— nity to which the parties interested belong. This is 
MES. cularly true in matters of religion. As was observed by V 
India. J- in Fatima Bibi V. The Advocate General of 
“objects which the English law would probably 
superstitious are allowable, and even commendable in É 
law." You should bear in mind in this connection 
Statutes against Superstitious uses which at one time we 
much prominent in England were never extended to It 
and were held not to apply even to non-Hindus. D 
V. Cones (e) is one of the earliest —— 
point which held that there was no law against s 
uses operating in the case of a testator who was born an 
in Calcutta. This was followed by Phear, E ne 
—— (f. In this case the interest on. certain G.P 
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country, but the gift was void for uncertainty, as it would be 
impossible for the court in performing its duty of superintend- 
ing the administration. of the trust to determine as to which 
kind of alms would be for the testators benefit according to 
the tenets of Jewish religion (g). 

Although the law of superstitious uses has no applicauon 


in India. and a trust created for such purpose cannot be said 
to be invalid in law. the question still arises as to whether such 


trust could rank as charitable trust proper and can claim 
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family. This case was decided in 1892 and the learned Judges 
relied on the principle enunciated by the English courts in 
West V. Shuttleworth (i) and other cases that followed it. As 


exemption. from the rule against perpetuity. The point was 
discussed in the case of The Most Reverend Joseph Colgan V. 
Administrator General of Madras (h) There an Armanian 
lady died leaving a will whereby she bequeathed a certain sum 
of money to the executors with direction that the income 
thereof should be given for perpetual masses for “the benefit 
of her soul, and other souls in purgatory’. The validity of the 
gift was questioned and it was held that although the law of 
superstitious uses had no application im India, yet the bequest 
was vord as offending the rule against perpetuity. It was said, 
that in order to constitute charitable gift, it must be for the 
benefit of the public or a section of the public, but the saying 
of masses as directed by the testatrix could not be regarded as 
charitable, as they could at best confer solace on her or her 




















d have sa said already not only the decision in West V. Shuttle- 


as 





Àj 


| 


61 











69 TAGORE LAW LECTURES a 






the annual Ghambar and Dosla ceremonies.” Frois pom o 
dence adduced it was found that except muktad which wa TH 
celebrated for the benefit of the deceased, all the other d a 
monies were performed for the benefit of both the living | 
the dead. They were for consolation of the deceased and 
propitiation of the frohars or guardian spirits, who correspond | 
to the Pitris of the Brahmans and the Names of the Romam. | 
In the gumbhar ceremony, the entire Parsi community had 4 
share, though not always. In these circumstances it was held. 

that as the ceremonies were to be performed for the benef. 

of individuals and not of the public, they were void as offend. — i 
ing the rule against. perpetuities. E 


This decision cannot be said to be correct, and p 
view was taken by Davar, J. in the subsequent case of 
Jamshedji Cursetji V. Soonabai (m) where the identical point | 
came up for consideration. Here also there were properüe | 
bequeathed by a Parsi testator for the purpose of devoting the y 
income thereof in perpetuity for the purpose M 
muktad baj, vyezashni, and other ceremonies, and they were 
held to be valid charitable trusts and as such exempt from the 
rule against perpetuity. The learned Judge held that m the 3 
carlier case proper materials were not placed before the court H 
and that the performance of the muktad cermonies was 2 
religious duty imposed on the Zorasfrians by the proved tenets T 
of the religion they profess. The ceremonies themselves am 
acts of religious worship. They include worship, — 
adoration of the Supreme Deity and thanksgiving for mir I 
mercies and they are believed by the Zorastrian community 
to bring down both temporal and spiritual benefits, 1 
on those who perform the ceremony but on the 
munity, on their country and its sovereign—on * 
and the universe. “If this is the belief of the 
thus observed the learned Judge in his judgment, ^ 
proved undoubtedly to be the belief of Zorastrian © 
—a secular Judge is bound to accept that belief— 
him to sit in judgment on that belief, he has no ri l 
— PCR fere with the conscience of a donor who makes a * 
NL s — ran ga tien ge. s y 
= for the welfare of his community Or o£ 1 vie F 
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the merits of particular religious doctrine, and therefore must 
remain neutral. The divine service of a particular religion 
is defined by the doctrines of the religion itself and no court 
can appreciate their spiritual efficacy, unless it knows these 
doctrines and hypothetically admits them to be true. In con- 
troversial matters the court cannot possibly decide whether the 
doctrines are beneficial to the community or not. It has got 
to act upon the belief of the members of the community con- 
cerned, and unless these beliefs are per se immoral or opposed 
to public policy, it cannot exclude those who profess any law- 
ful creed from the benefit of charitable gifts. On this point 
the view expressed by Sir John Romilly in Thornton V. Howe 
(n) to which I have already referred is instructive. In that 
case a testatrix bequeathed the residue of her estate both real 
and personal in trust for printing, publishing and propagating 
the sacred writings of Joana South Cote. The heirs at law 
filed a bill for a declaration that the trust was void in law. 
He charged that the writings of Joana South Cote purported 
to declare, maintain or reveal that she was with child by the 
Holy Ghost. and that a second messiah was about to be born 
of her body, and that her writings were a blasphemous and 
profane character. Sir John Romilly himself went through 
the writings of Joana South Cote, and found that there were 
much in her writings which’ were foolish, but there was nothing 
that was per se immoral or irreligious and he declined to 
declare the trust invalid. 


The Hindu religious system is encyclopedic in its 








character ; it is not one particular form of faith but a com- 
MEE M e i EM 





65 








































ees — 
CENTRAL LIBRARY 


TAGORE LAW LECTURES NN oy 


by any court of law, but save and except practices 
referred to above, the efficacy of religious rites and 
must have to be determined in accordance with thei 
beliefs that are entertained by orthodox Hindus on * 
Thus a Hindu can make a valid gift of property for ane 
ship of an idol. Under the Hindu law, an idol asa mbo 
of certain religious purposes, is capable of being cod 
property, and it ts a valid religious trust to dedicate f 
for perpetuating the worship of an idol (p). That the i 
a household or family idol and is not meant for wo 
the public does not make it none the less a valid ot 
charitable trust. It was held by Sargent, C. J. in Rupa Ja 
seth V. Krishnaji (q) that the distinction which ot 
English law with respect to public and private charities is m 
to be found in the Hindu text writers. “The idol is it m 
observed the learned Chief Justice, “as is explained in 
& Buhler’s Hindu law, is looked upon as a kind of human 
entity the religious services of which are allowed by the H lind á 
law to be provided for in perpetuity.” E 











Various kinds of endowment connected with wor 
idols are recognised in Hindu law. There can be 24 
perpetuity for maintenance of an idol already con 
or which is to be established and consecrated in - 
even for celebration of certain specific rites of 
Trusts are generally created by Hindus for estab 
Temple and setting up a particular deity — 
is quite. proper to make provisions for celebrations 
such deities like Durga and Lakshmi who are ` 
periodically and of which no permanent images | | s 
Building of a temple is itself a religious purpx "e 
completion of a building left unfinished — x th 
— Pista — to Hindu —— 
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worshipped at all times of the year. Endowments for the per- 

formance of annual pujas of deities which are consecrated 

temporarily once a year for worship and then consigned to 

water, or for casual performance of Doljatra, Rasajatra and 

the like are recognised by Hindu law, and endowments for 

such worship are valid (wl). 
It has been held and quite rightly by the Madras High 

Court that the building of a Samadhi or tomb over the mortal 

remains of a saintly person is not charitable purpose accord- 

ing to Hindu law. Where, therefore. a founder directed a 

temple to be erected only as an adjunct to a tomb or Samadhi 

of a holy person and provided for the performance of Guru 

Puja at the Samadhi, it was held that it did not constitute a 

valid charitable gift (x). The question whether a settlement 

of property for the worship of and at a tomb, samadhi, is valid 

according to Hindu law came up for decision before the 

| Supreme Court in Saraswathi Ammal v. Rajagopal Ammal | 

—. (x). It was held that the Hindu law did not recognise wor- A 

ship at a tomb as a religious purpose and that therefore any — 

= dedication of property for that purpose was not valid. Where a NE 
the primary institution is a tomb, the mere presence of some} 
idols around the samadhi and the observance of festivities with 

. reference to them were held not to impress it with the x 

_ character of a public temple so as to give jurisdiction to the 

I . Board under the Madras Hindu Religious Endowments Act, 

. M27 (x*. But where an institution was founded as a temple — 

erage Meiner ihre — oe 

selves as trustees of the temple, and proceedings were taken. | 

. under section 92 of the Civil Procedure Code on the 


— it was a public temple, without challenge to the jurisdic- — — 





























tion of the court, the fact that when the temple was built a eee 


its character as a public temple as defined in the Madras — —— 
pe ems Endowments Act (<). n has also 5 — en 
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purposes, for which a pious Hindu ordinarily « 
" will were inter alia as follows : : "I do direct n 
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an incarnation of I Mom his image was installed in it and — 
regularly worshipped, was held that the institution wasa  — 
religious endowment of the same character as a temple, and 
Was a juristic person. and its manager was in the same position 
as a shebait. It should be noted that im this case there was 
no question of worship of tomb, but worship of a saint deified 
as God (x^). 

I have already told you something about the religious 
institution known as Mutt. The Mutts are generally centre 
of theological learning, the object of which is to provide a line 
of competent teachers for the propagation of particular tenets 
of the Hindu religion. In addition to religious instructions 
certain other charitable purposes are also served by the 
Mutts. It is a recognised form of piety under the Hindu law 
to dedicate property for establishment or maintenance of 2 
Mutt. I will have occasion to say more about this form of 
religious trust in subsequent lectures. 


The Hindus perform certain religious rites known as 
"Sradh" which consist in periodical offering of oblations to 
their deceased ancestors or relations for the propitiation | of 
their souls. Hindu testators are not unoften found to make — 
provisions in their wills for celebration of Sradh of themselves. | 
or their ancestors. Like the Catholie masses or prayers for 
of the deceased, they may be said in one sense to aim — — 
forting particular individuals, and not the public genera x 
as I have said already, even Catholic masses are now | 
as valid objects of charity in English law. The Indian co 
have unhesitatingly upheld trusts for performance of 3 
of the donor or of other members of his family and ha 
troubled themselves with the question as to whether t | 
come within the definition of charity in — a Y 
docs ja Duga Nath Bysack V. Burroda ad . 

is an illustrative case on the point, which not om 
performance of Sradh to be a valid object of trust ac 
Hindu law, but indicates the various religious amd « 
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annual contributions and gifts to the Brahmins, Pandits hold- 
ing tols for learning in the country, at the time of Durga Puja ; 
to spend suitable sums for the perusal of Mahabharat and 
Puran and for the prayer of God during the month of Kartick. 
. Should there be any surplus after the above expenditure then 
I do hereby direct my trustee to spend the said surplus in the 
contribution towards the marriage of the daughters of the poor 
in my class and of the poor Brahmins and towards the educa- 
ton of the sons of the poor amongst my class, and of the poor 
Brahmins and other respectable castes as my trustee will think 
ht to comply.” No question was raised that any of the pur- 
- poses specified by the testator was not a proper object of reli- 
gious and charitable trust. Lhe contention put forward on 
behalf of the plaintif was that the directions as regards spend- 
ing of money for Sradhs, feeding of the Brahmins and the poor 
and for making gifts to Pundits etc, were so vague and indeh- 
nite that the amount given for those purposes could not be 
ascertained and consequently the subsequent directions regard 
i ing the disposal of the surplus would also fail. This conten- 
tion was negatived by Pontifix, J. who held that the gifts were e 
all valid testamentary bequests, and that the words “should 
there be any surplus etc." created a general residuary bequest. 
The decision was affirmed in appeal and though the appellate 
court expressed doubts as to whether the bequests for Pandits 
holding tols as also for the reading of Mahabharat and Puran, 
and for offering prayers to God were not void for uncertainty, 
. it upheld the decision of the original court that the gift of the 
surplus was perfectly valid. The Bombay High Court has 
m followed this decision in Lakshmi Sankar V. Baijnath (z) where 
/— à testato devised all his property to the plaintiffs as trustees 
soot hie Timah, chduinionice-ams ——— | — 
— — The learned Judge up 
(ooo unsere was sent back for an 
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to be a purely secular gift. Thus the feeding of the 
the Brahmins ts regarded as meritorious act, even f 
religious point of view, and it is an invariable a 
certain religious ceremonies like Sradh or —— 
periodical pujas. In Kedar Nath Dutt V. Atul Kristo Gho 
(b) the testator directed inter alia that the surplus of a cerium. 
reserve fund should be spent for the worship of God Siva © 4 A ir 
the night called Siwaratri and for feeding Brahmins, and mx 
ing presents to them on the day following. It was contended 
that the bequest for feeding of Brahmins was bad in law asi 
did not come within charitable purposes. Fletcher, J. over” 
ruled this contention. “The testator was a Hindu, t 
observed the learned Judge in his judgment, “and his will mu 
be construed with reference to Hindu law. There can be 
doubt that the feeding and paying of the Brahmins 
in accordance with Hindu ideas, a meritorious Act" A d 
uon in the will to spend income ‘in feeding poor md 
Hindus (c) ts a valid charity, so is a bequest ‘to give food ar 
raiment perpetually to 50 persons who are lame, disease 
otherwise deserving of charity, (d) "or a trust to feed f 
mendicants" (e). The fact that the recipient of the t 
persons belonging to particular communities or sects — 
make any difference (c). It has been held that feeding th 
and feeding the Brahmins are two distinct heads of cha 
and that both of them are valid accorde ii, to F 
notions (el). E 
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A popular form of Hindu charitable trust isu 
tion known as Dharamsala. The — 


primarily signifies a rest house and it correspon 
known as choultry in Southern India, the obje T 
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and their validity has never been questioned (f). In Jamnabai 
V. Khimpi (g) the testator himself had been carrying on a Sada- 
brat during his life time ; he directed another to be set up after 
his death. The court held the trust to be valid, although the 
expenses for maintaining the new Sadabrat were not specified. 
It was held that they would be on the same scale as the exist- 
ing one. In Advocate General V. Strangman (h) a question 
arose as to the validity of a gift for annachatra. The court 
upheld the validity of the gift and Sir Lawrence Jenkins in 
course of his judgment observed as follows :— “An annachatra 
is an institution for distribution of food to Brahmins and 
mendicants, and varies from Sadabrat in a particular which is 
immaterial. A gift to Sadabrat has been held good, and for 
similar reasons we should, I think, uphold the present legacy” 
The benefit of Sadabarts and Dharamsalas, might be restricted 

| to members of a particular caste or community or to the fol- 

. lowers of a particular religion, but nevertheless the purpose 
would be charitable according to the accepted sense of the 
word, as the object is not to benefit specific individuals. 


Excavation of tanks and wells is another form of charity, Excava- 


which is most popular among the Hindus and has been in ma Bop 


existence from the very early ume. All the Smriti writers place wells. 

it at the forefront of Purtta works. “As there is no sustaining 

of life in both worlds without water", so runs a passage in 

Vishnu Dharmottora "the wise man should always construct 

reservoirs of water. A well is equal to the Agnistoma sacrifice, 

in a desert it equals the Aswamedha. The well flowing with 

2s Sul water destroys all sins. The well maker, attaining ~ 

. heaven, enjoys all pleasures" (i). | z NS 

< 7 Mahabharat also says: “The Gods, men, deceased ances- - i 
tors, gandharvas, serpents, rakshasas, and plants take shelter MEC 
Roses of water. All the progenitors of a man obtii ^ 17 

(s alvation who excavated a reservoir in which cow and good — 

. men always drink water. The man in whose tank cows, other Ee cron 

quadruped birds and human —— — nang aan T 
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for religious or charitable purposes need not necessarily * 
one of these forms and that the maintenance of Sadabar 
tanks, seats of learning and homes for the disabled or the des 
tute and similar institutions are recognised by and well-known 
to Hindu law, and when maintained as public institutions 
they must be taken to have a legal personality as a Matha o 
the deity in a temple has, and the persons in charge of te 
management would occupy a position of trust (jl). 

Various ritualistic formalities are prescribed by Brahmint 
cal writers, which have got to be performed by the donor whe 
wants to dedicate a tank, well or other reservoir of water. You 
will find them discussed with elaborate fullness by late Pandit 
Pran Nath Sastri, in his erudite lectures on the Hindu law of 
Endowments (k). The indispensable ceremony is the sacriiee 
in honour of Varuna the God water. In Aswalayan’s Gripe 
Parisista as well as Matsya Puran it is laid down that a Mandap 
has got to be erected, and that the priest should enter Wé 
Mandap along with the worshipper placing a milky tree im iS 
front. There should be images of Brahma, Vishnu, Siva ac 
and efhgies of aquatic animals should be placed round them - 
These effigies are to be thrown into the water after the cre —— 
monies of dedication are complete. In the case of a tank, the 

"Goruttarana" ceremony which consists in making a cow aos 
the water is absolutely necessary. The worshipper causes 1 = 
cow to enter into the tank reciting certain texts which invoke 
her to purity the water. The animal is held at the tip of | 
tail, and in this way it is made to cross the water. After @ 
ceremony is performed the cow is bestowed on a Brahm 
Another ceremony which is enjoined by later writers | 
Nagajasthi ceremony. Nagajasthi literally means s 
and the ceremony consists in fixing a large upright ro 
middle of the water. By the formula of dedicat mt 
shipper dedicates the water for the use of —* * 
animals who may use the same for bathing, drinking 
etc. Dedication of a tank or well for. the E * 
would certainly be a charitable object, —— 
leaves directions in his will bat a welt ae 
cavated after his death without saying 
(the — of the public or not, a q 
M be in the a trust is created in. 
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i specihed persons. In Jamnabai V. Khimji (|) Sergeant C. J. 
= observed as follows : —" Mr. Justice Jardine considered he 
. could not presume a charitable object in a well and an avada 
- (a cistern for animals to drink water from). Such an object is 
= 5o frequently the result of charitable intention in oriental 

countries, and is so entirely in accordance with the notions ci 

the people of this country, that we think that in the absence of 

anything to show that the testator intended the well and avada 
; to be built for the benefit of his property they should be pre- 
sumed to have been intended by the testator for the use of the 


: Quite apart from dedication of a tank for public use, even 
. the grant of land for the construction of a water reservoir 
which would benefit others is a meritorious act according to 
1 Hindu ideas. In certain parts of India, particularly in Bengal, 
|. ít is found that zemindars often make grants of land fiee of 
rent in order that the grantee might excavate a tank upon the v 
. same for the benefit of himself and other tenants of the grantor. 


In Peezeeroddeen V. Modhoosoodan (m) the zemindar by 
a sanad made a grant of 22 bighas of land with a stipulation 
E that the grantee would dig a tank on the land and distribute 
| Water to the people of the village where great inconvenience 
E. was felt for want of water., The grantee excavated a tank and 
continued to distribute water. In a suit to annul the grant on 


iod 








the ground that it was void under section 10 of Regulation 
—. XIX of 1793, it was held by the majority of the judges that 
uei" grants of land free of rent are void under the provision 
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that regulation, vet the grant in question was ie A o 
. ‘feservation of a right to the use of water by the tenants of the- me VPE 
Y ome cedere dece irn — Coie 
long the as the tank remains in existence the zemindar — 
X resume the grant or assess the land to rent (n). ie 
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trees is productive of great spiritual merit according to Hindu — 
Smriti writers. “The trees” says the Mahabharat “honour the 
Gods with flowers, the manes with fruit, the guests by shade 
[he planter of trees procures the salvation of his deceased | 
ancestors as well as those of the succeeding future generations 
(p) Special religious efficacy is ascribed in the sacred books of 
the Hindus to the selected groupings of plants; one of them 
is called Panchamra and the other Panchavati. Panchavati, 
consists of (1) Aswatha, (2) Vilwa, (3) Vata, (4) Dhatri and (9). 
Asoka. They have got to be planted on the East, North, South 
and South-East respectively of a Vedi or raised platform in the 
middle. The place is to be consecrated after the trees have 
grown for five years and it is said that religious austerities pe 
formed on such a spot are productive of endless rewards (q} 
In the case of Chandra Mohan Ganguly V. Jnanendra (r) à 
question arose whether a plot of land upon which a group of 
hve trees known as Panchabati was planted and consecrated by 
the testator became a valid debuttar, or could still be regarded 
as his private property. Evidence was adduced to show that 
the land was consecrated, holy trees were planted and the vedi 
(raised platform) was erected. The founder used to go to this - 
Panchabati every day. performed his puja and anhic there 
seated on the vedi and engaged in pious and religious € 
tion. On these facts it was held by the trial judge that t 
was a valid dedication and this decision was affirmed by 4 
High Court in appeal Asutosh Mookerjee, J. in deli 
judgment referred to the original texts on the subject and gn 
a detailed description of the ceremony of pratistha for t 
and groves as it occurs in Matsyapuran and other authoritit 
The same description has been given by Pandit Pran ? ? 
his Tagore Lectures and I will quòte a few passages f 
treatise for your information. The preliminary cerem nies eS 
dedication of trees are the same as in the case of ca nsec 
of tank. The erection of the Mandapa, the : Dpoir 
priests and the collection of materials are the same. ` 
which are the subject of the pect Ree ——— 
holy water, beautified with rice-flour and : i — 
with garlands and covered with cloths. . The’ < — 

y is then to be with a gold 
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each, and homas offered for Indra and the other Lokapalas or 
guardians of the quarters of the globe and also in honour of 
‘Lord of the Forest’ Vanaspati, of which mention has already 
been made, and which is specifically introduced because of the 
trees. Then a milch«ow, covered with white cloth, orna- 
mented with gold, specially in her horns, and accompanied by 
a milking vessel of bell metal, is to be released in the midst of 
the trees, with her face to the north, so that naturally she pro- 
ceeds in that direction. The worshipper then is bathed by the 
priests from the auspicious waters of the installed water-pots 
to the accompaniment of music and auspicious songs. Having 
so bathed and attired himself in white cloths, the worshipper 
honours the priests with appropriate presents. The ground is 
sprinkled for four days with milk and a homa performed with 
ghee, barley and black sesamum (s). The formula of dedica- 
tion is similar to that for consecration of tanks. 


Relief of the sick and spread of education are the favoured 
objects of charity in all countries and in all ages. I have 
already referred to the texts of Hindu Smriti writers extolling 
the merits of establishing a amazes and a qraet Gifts for 
education come under the category of affetq or supreme gift 
according to the Hindus and imparting of free education has 
been one of the cherished objects of Hindu donors and philan- 
thropists. It has never been questioned in India that gifts for 
starting or maintenance of hospitals and educational institu- 
tions are valid charitable gifts. 


In Haridassi Devi V. Secretary of State for Toii * "d 
testator left a sum of Rs. 1,50,000 for establishment and 
management of a school and a dispensary and the bequest was. 
held to be valid. In Advocate-General of V. 
bers (u) the testator gave a sum of twelve to sixteen 
Tu oes aat ata low-roofed on hg i^ esi 


ble dispensary and Rs. 50,000/- for MbeyE. 
'utors were directed to establish the d dispensary 
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Bombay case (v) question was raised whether a — 
which was not a teaching University but merely — 
degrees to thosc who attained to a certain standard of educ- — 
tion could be said to be a charitable institution, and a gift to 
such University could rank as a charitable gift. The 
was answered in the afhrmative and Sergeant C. J. in deliver 
ing judgment observed as follows :—“The preamble of the Aa 
(the Act of Incorporation) shows that the object and purpose 
of the legislature in incorporating the University was to afford 
encouragement to subjects of all classes in the Presidency a 
Bombay and other parts of India in pursuit of a regular and 
liberal course of education, and therefore although the Univer 
sity may not be exactly engaged in education, the special 
object for which it grants degrees is the advancement of eduœ 
tion throughout India, and the University therefore is within 


the spirit and intendment of the Statute of Elizabeth" 


When a student's hostel is erected and maintained | y a 
college as a part of the general educational scheme of the = 
country, the object of the hostel being the advancement of — — 
learning. it could be regarded as a charitable — — 
the portion occupied by the resident students could be 4 
occupation for charitable purposes, for purpose of 
from municipal tax (w). 


Maintenance of a goshala is a charitable parja = 
has also been held to be a religious trust because naintenance 
and breeding of cows are acts of religious merit | ccording 
Hindu belief (wl). 


These are the few instances of charitable trusts a 
Hindus, which have come up for consideration | 
courts of law. As I have said already, no exhaust 
tion of charitable purposes under the Hindu law is 
and the expression Istha and Purita are themselve 
do not admit of a Fas definition. 
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would be mistake to suppose that what is not charitable accor- 
ding to the opinion of English Judges, is not so under Hindu 
law. We may say, that all purposes which are held charitable 
according to English law, are also charitable under Hindu 
law. But in addition to that, there may be purposes which are 
charitable according to Hindu ideas, but are not so under the 
English law. This is particularly true with regard to religious 
trusts. As has been said already, many of the rules of English 
law relating to religious trusts are not applicable to the Hindus, 
and unless and until any particular religious cult savours of 
immortality, no court of law in India is entitled to say that a 
trust in respect of the same should not be upheld as being 
superstitious or idolatorous. Again if the trust im question 
advances religion according to the notions of the orthodox 
Hindu community, it cannot but be regarded as beneficial to 
the public even though prima facie it purports to be for the 
solace of the founder or his family. Having regard to the 
custom and usages of the Hindus the scope of purely non- 
religious charities would also be wider than in English law. In 
England trusts for the benefit of lower animals not useful to 
man are held to be not charitable. The Hindu idea of charity 
is more comprehensive, and includes within its scope the 
benefit of all sentient beings irrespective of their utility to man. 
In their pronouncement in the case the Trustees of the 
Tribune Press Lahore V. Commissioner of Dae Punjab 
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newspaper and on a reference being made by the Comme 
sioner of Income-Tax as to whether this income was liable w 
be assessed in the hands of the trustees, the two Judges form 
ing the Bench, differed in their views.  Jailal, J. held that it 
was exempt from assessment as income of property held under 
trust for charitable purposes within the meaning of section 4 
(3) of the Income-Tax Act. Skemp, J. on the other hand held 
that it was not exempted. Then there was a reference to the 
Full Bench and the majority of the Judges (Young, C. J. and 
Addison, J.) gave their decision against the assessee upholding 
the view of Skemp, J. while Tekchand, J. dissented. Th 
assessee then took an appeal to the Privy Council and ther 
Lordships allowed the appeal and reversed the decision of the 
majority of the Full Bench. It was held by the Judicial Com 
mittee that the evidence as to the character of the newspaper. 
as it was conducted in the testator's life time, did not establish 
that the dominant purpose of the trust was a_ political one 
The object of the newspaper was to supply the province with 
an organ of educated public opinion which was an object of 
"general public utility" and accordingly the trust income was 
exempt from taxation under section 4(3) of the Income Tas 
Act. Their Lordships further held that in deciding the ques 
tion as to whether a particular obiect or purpose is 
or not, the true test was, whether the Court considered it on 
beneficial to the public and not whether the settlor 

it to be so and expressly relied upon the decision in In Re 
Hummeltenberg (7) which I have referred to already. — 


It would be pertinent in this connection to refer to 4 very 
recent pronouncement of the Judicial Committee on the que 
tion as to what constitutes a charitable trust for pu 
the Indian Income Tax Act. The decision is to be | 
All India Spinners’ Association of Mirzapore V. Com = 
of Income Tax, Bombay Presidency (a) where — 
arose as to whether the profits made by the 
income derived from property held under trust or ¢ 
obligation wholly for charitable purposes. The : 
Spinners’ Association was started as an me 


political organization viz. the Indian National € 
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khaddar. The method by which the Association worked was 
to purchase handlooms and charkas with funds obtained from 
donation by the public and subscriptions paid by the mem- 
bers and to supply charkas free of charge to poor people to be 
used by them for spinning yarn from raw cotton, also supplied 
free by the Association. Ihe yarn so spun was supplied to 
other poor people to be worked by them into cloth on hand- 
looms which the Association supplied free. Both these classes 
of workers were paid wages, not based on current wages pre- 
vailing for similar works but on the basis of giving the 
workers, as far as possible. an income sufficient to support their 
families. The Association sold the cloth to the public at a 
price covering the cost and shop and overhead charges and any 
surplus raised by such sale was utilised in the same manner as 
other fund of the Association, there being no division of profits 
among the members. It was held by the Judicial Committec 
that the purpose of the Association was relief of the poor and 
also advancement of an object of general utility viz. getting 
varn and cloth manufactured, and producing wages for the 
persons engaged in such manufacture without any private 
gain: and accordingly the income of the Association was 
exempt under section 4(3) of the Income Tax Act, as income 
from property held under trust or legal obligation wholly for 





laid down in the Tribune Press case (b) and held that whether 
a purpose is a ‘charitable purpose’ within the meaning of the 
Indian Income Tax Act is to be determined by reference to 
the language of the definition given there, as applied to circum- 
stances emerging under conditions of Indian life. English 
= I now come to the 
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charitable purpose. Their Lordships reiterated the principle | 


second element of a valid charitable E ft ki 
be competent in law to must be — 
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any law to which he is subject. The transferor er aaa 

be a major, and of sound mind and must not suffer from any — 
legal disqualification. Every person domiciled in India attains 
majority on his completing the age of eighteen years, subject - 

to the reservation, that a minor of whose person or property 
or both, a guardian has been appointed by a Court of Just — 
or of whose property the superintendence has been assumed - 
by any Court of Wards, attains majority only on completing - 
the age of twenty-one vears (c). Under section 7 of the Indian. 
Trusts Act, a trust can be created by or on behalf of a minor 
with the permission of the principal civil court of original - 
jurisdiction. in the district. The Act however does not apply 
to Hindu religious and charitable endowments. A person is 
said to be of sound mind, if at the time of making a contra 
he is capable of understanding it and forming a rational judy — 
ment as to its effect upon his interest (d). There may be dis — 
abilities of various kinds imposed upon the capacity of a trans 
feror by virtue of particular provisions of law. A Ward o - 
Court under section 60 of the Court of Wards Act is incom | 
petent to create any charge or interest in his property — 

is the holder under the Chota Nagpur Encumbered Estats — — 


Act. A corporation can create a trust only within elm 2 
of its authority. | * = 


‘There are two classes of cases peculium to Hindu I 
require consideration in this connection. The first class re 
to cases where the settlor is a coparcener of a joi 
family and the property, in respect of which the t 
to be created, is joint family property or some intel 
The coparcener in such eases may be am ordinary m 
the joint family or he may be the managing m 
and in the latter case he may be the father. or. 
other than the father. 
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right by birth in any such property and consequently the 
father can dispose of property by way of a religious or charit- 
able trust without in any way being fettered. by the rights of 
his sons (€). A joint family according to Dayabhag can come 
into existence only after the death of the father and it can 
subsist between persons, who have either jointly inherited 
property or acquired it with joint funds or joint labour. Even 
in such cases every coparcener is entitled to a definite though 
unascertained share of the joint property and he may dispose 
of such share in the same way as if it were his separate or self 
acquired property. It is open therefore to an undivided 
coparcener in a Davabhag family to make a gift or trust for 
religious or charitable purpose and it would be valid to the 
extent of his share in the joint property. 





In Mitakhara joint family however the position is entirely 
different. There, the rights of each coparcener extend to the 
whole of the family property and nobody can say what interest 
he has got. so long as his share is not ascertained by partition. 
In case of death before partition, the share of a coparcener 
pases, not by inheritance, but by survivorship to certain 
specified relations. Strictly speaking therefore, the joint family 
property cannot be the subject of a gift, sale or mortgage by 
one coparcener except with the consent either express or 
implied of all the other coparcener (f). The strict anti-aliena- 
tion theory of Mitakhara has been departed from, to some 
extent, in certain provinces like Madras, Bombay, Berar and 
Central Province, and it has been held in these provinces that 
an undivided coparcener can, for valuable consideration, sell, 
alienate, or otherwise encumber his interest in the joint pro- 
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pos perty | . though Bengal and U. P. still adhere to the old view. " Magi d 
LE The view adopted in Madras, Bombay and other pro- — — 
= vinces i is however immaterial for our present purpose; for the — — 
- 3 — these provinces is made only when the transfer OE F 
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powers, and he can alienate any portion of the family JA 
perty—and not merely his own share—either for family | 
necessity or for the benefit of the family so as fo bind the 
interests of all undivided coparceners, no matter — 

are minors or adults (i The foundation of this doctrine & 
to be found in the text of Vyasa which is quoted and relied 
upon by Vignaneswar and which runs as follows : — = 
single individual may conclude a donation, mortgage oc ak 
of immovable property during a season of distress, for the sale 
of the family and especially for pious purposes" (j). Vignane 
swars own view ts that these powers can be exercised by | 
manager during the minority of the other coparceners i 
but it is now settled that when there is a justifying i= 
tor the alienation, the other coparceners will be bound even —— 
though they are adults (1). The expression ‘pious purpose m — 
the text of TT yasa means, according to Mitakhara, pe 
pensable religious duties’ such as the obsequies of the father 
and the like. The words “and the like” indicate that. Es 
are not confined to funeral obsequies merelv, but 
other religious ceremonies like marriage, upanayan etc. —- 
are all obligatory upon the Karta to perform, in discharge œ 
his duties as head of the family. An alienation of far nily p E 
perty would be justified, if it is necessary for such pur} 
The question now arises as to how far a Karta is ent 
alienate family property for a religious or charitable pi 
which is not obligatory on him. The judicial decisions ol 


point do not seem to be quite uniform. E 

Strictly speaking, no alienation of family prop — 
supported when the religious rites are optional | or | - | 
their character, but the trend of judicial —— 
that a gift of a small portion of the family e: »y d 
cannot be questioned by other coparceners, 1 when t 
RG QUA de meri atin a from vods SA i iew O 
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testator died, and there was nothing left upon which the will 

could operate. In an early Bengal case (n) it was decided on 

the opinion of the Pandits who were consulted in the matter 

that a gift of a small portion of joint family property for reli- 

gious purpose was a valid gift binding on all the members ot 

the family. This was followed by the Allahabad High Court 

in Raghunath V. Govind (0) where a father was held entitled, 

without the son's consent, to make alienation of joint ancestral 

property for providing a permanent shrine for the famuly idol ; 

and the same view was taken in the subsequent decision in 

Sri Thakurji V. Nand Ahir (p). In Ramlinga Chetti V. Siva- 

chidambara Chetty (q) there was dedication of a small 

quantity of family estate by the father to an idol on the occa- 

sion of the funeral of a deceased member of the family. The 

gift was upheld and Shesagiri Ayyar, J. in his judgment 

expressly held that it was covered by the text of Mitakhara ; 

referred to above. In Mathuswami Pillai V. Dorasami Pillai 

(r) however a gift by a Hindu father of some property to an 

idol was held to be invalid, and the decision in Raghunath 

_ V. Govind (s) was distinguished on the ground that it was a 

. ase of a family idol, a gift to whom was sanctioned by Hindu i 

: pow In the recent pronouncement of the Judicial Committee St 
in Gangi Reddi V. Tammi Reddi (t) a dedication of a portion l 

La the family property, which was small as compared with the 3 

pm means of the family, for the purpose of carrying on a 
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houltry was held to be within the powers of a Karta or father. 
| As running a choultry is not an indispensable religious duty, COEM 
T —— be deemed to be settled now that even for optional Pts 
me works a manager is competent to transfer a — esse 
iis gowen aia a ad tio Aper ee RN Pi this EI 
. The texts indeed concede to the father and absolute — ies 

"pearls. gems and corals’ but this does not mean. 
xw ores to alienate ae ancesral movables in 1 
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husband in the matter of religious and charitable gifts have 
been the subject matter of various decisions both by the High 
Courts in India as well as by the Judicial Committee. Oneo — 
the earliest pronouncements on the subject is that of Turner 
L. J. in Collector of Masulipatam V. Cavaly Vencata (v) where 
the law was stated to be as follows :—“The widow cannot 
of her own will, alien the property except for special purposes 
For religious and charitable purposes or those which are 
supposed to conduce to the spiritual welfare of her husband 
she has a larger power of disposition than that which she 
possesses for purely worldly purposes. To support an aliena 
tion for the last she must show necessity". This is quite im 
accordance with the views of Smriti writers according to whom 
the widow takes the estate of her husband primarily for the 
performance of religious duties which are instrumental im 
conveying her husband, though abiding in another world, and —— 
herself to a region of bliss (w). The Judicial Commitee 
pointed out — in Sardar D V. Kunj Behari (x) = 
“the 
is in connection with the actual obsequies of the pet — 
the periodical performance of the obsequial rites prescribed in 
the Hindu religious law which are considered as essential for ——— 
the salvation of the soul of the deceased. The other relates — 
to acts which though not essential or obligatory are still 
observances which conduce to the bliss of the deceased's 
With reference to the first class of acts their Lore 
observed : "the powers of a Hindu female who holds the p 
perty are wider than in respect of the acts which mph | 
pious and if performed are meritorious so far as they c 
to the spiritual benefit of the deceased. In the one case- if d zi 
income of the property or the property itself is not s 5 
to cover the expenses, she is — — en the whole 
In the other case she can alienate a au p 
peri. for she — or charitable Aba — 
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tual needs of the husband or the father whose property was 
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made by the widow upon a pilgrimage to the temple was 
stated in the deed to "be for the salvation of her husband and 
his family members and my own salvation.” It was held that 
the alienation was valid, the gift being for the spiritual bene- 
fit of the deceased husband though not for the performance of 
an essential observance, and the amount of property alienated 
being a small portion of the entire estate. Their Lordships 
in course of their judgment cited with approval the decision 
of the Madras High Court in Tatayya V. Garimilla Ram- 
krishnamma (v) and that of the Calcutta High Court in 
Khublal V. Ajodhya (z) In the first of these cases, a Hindu 
daughter who succeeded to the property of her father made a 
gift of a small portion of the property at the time of perform- 
ance of her father’s 'Sradh' ceremony on the occasion of 
Pushkaram at Raj Mahendry, a particularly holy event 
amongst the Hindus which happens once in twelve years. The 
gift was held to be valid and binding on the reversioners. 
The learned Judge in coming to the decision relied on the fact 
that it was a duty of the daughter to perform the Sradh of her 
father and the gift of land which was only of a very small 
fraction of the entire estate was a suitable appendage to the 











the alienation the gift must be for spiritual necessity. It was 
sufficient if the gift or expenditure had reference to the spiri- 


that though the performance 
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decreed the suit being of opinion that the leases were not 
supported by legal necessity. On second appeal to the High - 
Court this decision was set aside. Mr. Justice Mookerjee, in 
delivering judgment, pointed out that the transfers were — 
clearly for a religious purpose. The water of the tank whidi 
was contiguous to the temple would be needed for purposes 
of ablution and worship, but even apart from this, the excava- 
tion and consecration of a tank were themselves acts of high 
religious merit, as authoritatively laid down in various cere 
monial treatises. Having regard to the value of the entire 
estate, the alienation of the land in suit which was a lite 
over | 5th of the total inheritance could not be said to be 
unreasonable. On the point as to whether the religious ad 
could be said to be conducive to the spiritual welfare of the 
husband, the learned Judge held that according to a text of - 
Brihaspati quoted by Davabhag (Vide Davabhag Chap. ML 
section 1), the husband and the wife participate in the effects 
of good and bad actions and their mutual relation was not — - 
dissolved by the death of either partner. The position, there za 
fore, comes to this, that whatever secures religious merit tothe — 
wife is spirituallv efficacious to the husband as well. — 


I will presently show that this view has not been a 
in many other decisions, where the learned Judges 1 ^ Y 
insisted on the gift being made pointedly for the spiri 
welfare of the husband in order that it might be regarded 
valid in law. In Ram Kamal Singh V. Ram Kishore (a) 
Hindu widow inheriting her husband's y executed 
deed of endowment in favour of the Pujari of 
established by her husband's mother. The gift - 


be not binding on the reversioners, firstly on the gi 
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widow to a favoured idol, for her own special credit. and 

special advantage. This decision was followed by the same 

High Court in the subsequent case of Sham Dei V. Birbhadra 

(d). Referring to the decision of the Calcutta High Court in 

Khublal V. Ajodhya (e) the learned Judges observed that 

however much the doctrine, that an act conducive to the 

spiritual benefit of the wife must necessarily be for the spiri- 

tual welfare of the husband as well, might apply to persons 

governed by Dayabhag law, it was not recognised by Mita- 
. khara at all. At any rate, they considered themselves bound 

to follow the earlier decision of their court in Puran Dai V. 

Jai Narain (f). The same view has been taken by the Patna 

High Court in Thakur Prasad V. Musst. Dipa (g). by the 

Lahore High Court in Munshilal V. Musst. Shiv Debi (h) and 

by the Judicial Commissioners of Oudh in Har-mitra V. 

 Raghubar (i. Mookerjee. J. himself pointed out in Khublal 

_V. Ajodhya (j) that there were several reported cases where a 

distinction was drawn between acts of which the religious - 
merit is acquired solelv by the female heir and acts of which 

the religious merit accrues to the deceased or is shared by the 
— | female heir with him. The learned Judge was apparently in 
favour of the view taken by Pandit Pran Nath Saraswati in Š 
= Tagore Lectures on the Law of Endowment that this 
I do not think that on the autho- — 
— ikan as they stand, it is possible to take this extreme view. DS. 
Tm text of Brihaspati upon which reliance is placed in this 5 Da ANNA 
| n runs as follows : —"In scripture and in the Code — 
0 X Law as well as in popular practice a wife is declared by es 
b e wise to be half of the body of her husband equally sharing — — 
s of pure and impure acts." Nec Sd A 
E cannot subscribe to the view taken by the Judges obo UA n NN 
“a Allahabad High Court, that this doctrine is peculiar to — — 
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charìty or religion on the part of the wife may I 
conducing to the spiritual benefit. of the husband as 
if this principle is applied in practice, the result v ul b 
any expenditure which is not for a sinful ot ire 













a 


alienation bv wav of gift which is always meritorious | 
ing to Hindu ideas, might be attempted to be : 
ministering to the spiritual benefit of the husband. ` * 
called limited estate of the Hindu widow will in t 
be altogether unlimited. I think that the true 
been enunciated by the Judges of Madras High © 
Tatavva V. Ram Krishnamma (|) where they say, that al 
the spiritual purposes are too numerous to be n 

some limitations must be imposed on them RV 
alienation by a Hindu female heir, the object nust cs 
garded by Hindu community as reasonable and d ] 
must have reference to the spiritual needs of the i 
husband whose property is taken. 
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The extent of the power of a widow under t 
law to make a gift of properties for religious urpo: 
elaborately considered by the Supreme Court in 
v. Bachulal Gupta (11) and it was held on a 
authorities that while her power of alienation / 
purposes which were obligatory, was unlimited, f 
which are pious and which conduce to the - 
deceased husband's soul, she could alienate onl E 
portion ot the property. A settlement of 
gious purposes would therefore be valid only if, hi 
to the quantum of the estate, ıt is reasonable. m 


It is not disputed that the text of Brihas ip. 
has no application to any female heir other t 
of the deceased proprietor. — 
: u$ _ The gift of the female heir, as I have sala 
UO THE small and reasonable portion of the i ee 
/—  — hisis so or not is always a question of f - Ya 
on the circumstances of each individual e 5 
oe —— may be. referred to in \ this co 
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Churaman V. Gopi (n). A transfer of 2 bighas out of 10 
 bighas has been held to be proper (0), and so is a gift of 
.] bigha 4 cuttas out of 12 bighas (p), the object in both cases 
— being the excavation and consecration of tank. A gift of 
about I/llth of the estate to the husband's purohit on the 
return of the widow from a pilgrimage to Gaya (q) and a gift 


. of 1/6th estate for building a temple for her husband's and 


= he own salvation (r) have been pronounced to be proper. In 
Lakhmi Narayan V. Dasu (s) the two wives of a zemindar 
granted a very small portion of the zemindary to a Brahmin 
“who had been brought up by them with a view that he should 
» perform the funeral obsequies and annual srad/hs of their 
deceased husband. The gift was held to be binding on the 


l . Successor of the zemindar. In a Patna case (t) even a gift of 





= 1/3rd of the property was held to be invalid, though another 
reason was put forward viz. that the gift was not made on 





- an auspicious occasion. A gift of practically the whole estate 
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. of the widow or a considerable portion of it can never be 
"supported (u). To judge the reasonableness or otherwise of 
a disposition made by a widow for religious purposes, the 
= aly thing to be looked at is as to what part of the total estate 
_ has been alienated by her. The necessities of the deity, to 
“which the dedication has been made, have absolutely no bear- 
= on the question (v). ` 
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LECTURE III. 
Essentials of a valid Religious and Charitable Trust (continued). 


I now come to the third essential element of a charitable 
trust which relates to the way in which the trust is to be 
expressed, and the formalities that are necessary to create it 








In English law, no technical expressions are needed to 
create a trust. In the language of Eldon, L. C. the essential 
prerequisites of a valid trust are three in number. In te 
first place the words must be such that the whole thing might 
be constructed as imperative. In the second place th 
subject matter of the trust, that is to say, the property to be 

— affected bv it, is to be described with reasonable certainty ; 
ities of a thirdly, the object or persons to be benefited must be certam 
valid trust (a). If the trust is of property other than land, and is not? 
English testamentary trust, it can be created verbally in England. In 
law. case of trust relating to land or to an interest in land, the 
Statute of Frauds required that it should be evidenced © 
some form of writing signed by the settlor. This provision of 
of the Statute of Frauds is now repealed by section 63 (1) of 
the Law of Property Act 1925, which lays down that a dedat 
tion of trust respecting any land or any interest therein must 
be manifested and proved by some writing signed by some 
person who is able to declare such trust or by his will (b). A 
testamentary trust obviously requires a duly attested will of 
codicil. In English law the assurance of certain kinds of pro 
— perty for charitable purposes » subject to various legislative | 
ESL restrictions. These restrictions were imposed by the Mortmaim - 
tions on Act, and by the Statute 9 George II Chap. 36, which was comb — 
rena 1a monly called the Statute of Mortmain. All these — 
case of were repealed by the Mortmain and Charitable Uses * 
1888, which however re-enacted the provisions of the € 
laws in a modified form. Under Part II of the 
Charitable Uses Act 1888, an assurance of land (inc 
tenements, hereditaments, corporeal and —— 
vÒÊ*Nhatever nature and any estate and interest in lar — 
personal estate to be laid out in the purchase of lam M 


charitable purpose whatever, is void unless t ip 
of the Act are complied with. The qui 


 surance must take effect in Y posession for the ck 
e section 5. 
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intended. immediately from the making of it, and must be 
without any power of revocation, reservation, condition or 
provision for the benefit of the assurer (c). As these require- 
ments could not be satished when the disposition was by will, 
the result was that property of the kinds which came within 
the purview of the Act could not be given to charitable pur- 
poses by any testamentary document, subject to certain excep- 
tons which were provided by the Act itself. The later 
Mortmain and Charitable Uses Act 189] expressly provides 
that land may be assured by will upon charitable trusts, but 
requires the land so assured to be sold within a year from the 
testator’s death or such extended priod as the court or the 
charity commissioners may allow (d). The Mortmain Acts 
have no application in India (e) So far as the Hindus are 
concerned there is no restriction on their powers to create a 
charitable or religious trust by a will Section 118 of the 
Indian Succession Act which forbids a person having a nephew 
or nice or any nearer relation to bequeath any property, to 
religious or charitable uses, except by a will executed not less 
than twelve months before his death, and deposited within six 
months from its execution in some place as mentioned in the 
section, has no application to the Hindus. 

Section 5 of the Indian Trusts Act lays down that no 
trust in relation to immovable property is valid unless 
declared by a nontestamentary instrument in writing signed 
by the author of the trust or the trustee and registered ; or by 
the will of the author of the trust or the trustee. No trust in 
relation to immovable property is valid unless declared as 
aforesaid or unless the ownership of the property is transferred 
to the trustee. The Act is applicable to Hindus, but section 1 











P the Act expressly saves from its operation. all religious and 


charitable endowments cither public or private. Thus Jy 


= where a religious or charitable trust is created by a will it 
| quite competent to a Hindu to dedicate, for —— E M 











Purpose, any immovable property 
in writing. The operation of section 5 o 
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trust B, property in the form of a gift, he can also, if he likes, create a - 
-——- "7 trust through the medium of trustees; but neither of them is 


For a valid necessary. As was said by Sale, J. in Bhuggobutty Prosonno 
dedication 


to religi- V. Gooroo Prosonno (D, no express words of gift either directly - 


ous or cha- or indirectly in the shape of a trust are required to create a 


ritable 


pose w . valid dedication ; all that is necessary is that the religious pur 





— 


Hindu pose or object of the donor shall be clearly specified and that 


law. 


— the property intended for the endowment should be set apart 
the form and dedicated to those purposes. As I have said already in 


-— Le the Introductory lecture, according to Hindu ideas dedication 





absolutely 15 something different from secular gift, which presupposes — 







UCUOMHTY.. acceptance by a sentient being. According to, the Chandogw 


Upanishad, “He who presents an oblation has made an offer - 


mg in all worlds, in all beings. in all souls". A dedication 
really benefits the entire universe which is pervaded by the 
divine spirit, though ostensibly it might be made in favour of 
a particular deity or temple. Sankalpa and Utsarga are the 
two religious formalities through which dedication is ordi- - 
narily effected by a pious Hindu. By Utsarga or Samar — 
panam, the tounder renounces his ownership in the property 


dedicated. while the Sankalpa or formulary resolve indicate — 


the purpose for which renunciation is made. It is not neces 


sary that any particular person should accept the property — 





ewentials dicated as is required in a secular gift. “A Hindu who — — 

















of dedica- wishes to establish a religious or charitable institution | 
—— according to his law, express his purpose and endow it, a m 
law. the ruler will give effect to the bounty or at least — 


far, at any rate, as is consistent with his own Dharma or €o 





ception of morality" (g). E E. 


There area large number of decided cases uhit ith 

been held, that to constitute valid dedication of ore oat 

a Hindu for religious or charitable purpose no do ss 
writing or registered ts necessary. In Ratis 

— OU lanangan of i joie: FEMME 
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“there are various modes of giving property to a temple. One 
is by giving it to the trustees. In that case, the provisions of 
the Transfer of Property Act must be complied with. Another 
is by dedication to the idol itself. If this is in writing, it is 
open to argument that by virtue of Registration Act no title 
would pass unless the document is registered. The third mode 
is the one which is observed on occasion of marriage or death. 
Although the donor may intend that the embodiment of the 
universal soul worshipped in a particular place should have 
the benefit of the dedication, the words employed by him and 
the object aimed at by him are what has been indicated in 
the Chandogva Upanishad and in the formula referred to 
above. In these cases, the gift is not to any sentient being 
real or artificial so as to attract section 5 of the Transfer of 
Property Act.” 

In a later case before the same High Court (i) one of the 
questions raised was whether the deceased Aarfa of a joint 
Hindu family had made an effective dedication of the profits 
of a usufructuary mortgage for the expenses of choultry. The 
Karta, by his will, stated that the usufructuary mortgage was 
his self-acquired property and directed that the profits should 
be applied to meet the expenses of a choultry. It was proved 
by evidence at the time of trial that the property belonged to 
the joint family, and consequently it was not competent to 
the manager to dispose it of by will Attempt was made 
thereupon to show that the Karta had made a valid dedication 
during his life time. The trial court held that the mere fact | 
of spending some income of the property to defray the expenses 
of the choultry was not sufficient to prove dedication of the 
corpus. On appeal. the High Court of Madras held otherwise 
and came to the conclusion that there was a valid dedication - 
during the life time of the manager as was proved by spending Ex a 
. the income of the property in maintaining the chouitry and — 
that no document was necessary to prove dedication. There Vc LOMA 
— W- an appeal to-the Privy Council (j):and their-Lordihips af ae ary 
. the Judicial Committee reversed the decision of the High Court - | rm 
and allowed the appeal It was held that the mere fact that — e 
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of Madras that a dedication of a portion of the family propery 
for the purpose of a religious charity may, according to Hinds 
law, be validly made without any instrument in writing, even 
if it be appropriation of some landed property. Referenc 
may be made in this connection to a Full Bench decision of 
the Madras High Court in Narasimha V. Venkatalingam (k 
where it was held following an earlier pronouncement of the 
same High Court in Pallavva V. Ramavadhunulu (|) that a gift 
to God Almighty is not a gift to a living person within the 
meaning of the Transfer of Property Act and consequently 
section 123 of the Act read with section 5 does not apply © 
such a gift so as to require a registered document for i5 
making. In this case the gift was not to any particular idol 
but to Sree Kothondo Ram Moorthy the Almighty and the 
document was really not a deed of gift but purported to be 
a record of a past transaction. I must say that the proposition 
ot law laid down by the learned Judges viz. that section 123 
of the Transfer of Property Act will not apply when the gift 
is not to any particular deity but to God Almighty is open t9 
doubt. As you will see later on the true theory of Hinds 
sages is that the gift is made not to any visible image but © 
the invisible spirit which resides in it. An idol is a juris 
person in Hindu law which is capable of holding property in 
the same way as a natural person, and it is quite usual for a 
pious Hindu to execute a deed of gift or arpannama in favour 
of an idol. Even if it can be said that the expression “living - 
person" in section 5 of the Transfer of Property Act does not 
include all kinds of juristic persons, section 17 of the — 
tration Act would undoubtedly operate when the dedication — 
is by deed, and make it wholly inoperative unless it is regis 
tered. An arpannama by which immovable property is 
to certain specified deities must rank as a deed of gift wl 
is compulsorily registrable under section 17(a) of the 5 
tration Act and it would have to be a s 


Similarly if a settlor wants to transfer property to t 
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gift of certain property in favour of an idol or any religious 
or charitable institution, or if he attempts to transfer immov- 
able property of the value of rupees one hundred or upwards 
to trustees in whom it is to vest for the object of the trust, he 
cannot, by any means, avoid the law of registration. On the 
other hand, it is quite open to him to create an endowment 
merely by renouncing his rights in specific property and 
indicating the particular religious or charitable purpose for 
which the property is to be used. No deed is necessary, and 
no trustee need be appointed, and the law will impose the 
duties of trustee upon the founder or his heir, or such other 
persons, as might have control over or possession of the 
endowed property. Dealing with this question, the Supreme 
Court observed in Dasaratha Rami Reddy v. Subba Rao (ml). 
“dedication to charity need not necessarily be by instrument 
or grant. It can be established by cogent and satisfactory 
evidence of conduct of the parties and user of the property 
which show the extinction of the private secular character of 
the property and its complete dedication to charity”. Thus 
the essential formalities for the creation of a religious or 
charitable endowment according to Hindu law are: firstly the 
property in respect of which the endowment ts made must be 
designated with precision ; secondly the object or purpose of 
dedication should be clearly^indicated, and thirdly the founder 
must effectively divest himself of all beneficial interests in the 
endowed property (n). 

As I have said already, a Hindu while dedicating property 
to a deity or any other religious or charitable object ordinarily 


goes through the ceremonies of Sankalpa and Samarpan. Yt. 


cannot be said however that these ceremonies are essential to 
the creation of an endowment. The performance of these 
ceremonies is only relevant to show the intention of the 
grantor, and if there is clear and unequivocal manifestation 
of intention to create a trust and there is formal divesting of 
Ownership in the property on the part of the donor with the ' 
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tor the purpose of determining the real intention of the donor 
On the one hand the mere performance of the ceremonies 
would not be conclusive if it is established from other evidenc 
that there was no real intention to create an endowment 
Mere forms are not enough, there must be a real Sankalpe 
and a real Samarpan (p). On the other hand absence of thes 
ceremonies would not be material if the other evidence & 
sufhcient to establish dedication. The dedication of propery 
is not a sacrament but a secular act. The only difference 
between dedication and secular gifts is that no acceptance js 
necessary in the former; mere renunciation of ownership by 
the donor with a particular object being sufficient to «eas 
an endowment (q). In a case decided by the Lahore High 
Court the donor had declared in unequivocal terms that the 
house in question was set apart for being used as a resting” 
place for the marriage processions of the Ahatris of the 
locality. There was more than one tablet in the hous 
indicating its wakf nature, and it was proved that the 
dedicator had requested the Governor of Punjab to perform 
its Opening ceremony and all the leading men of the locality 
were present on that occasion. It was held on these facts that 
dedication was proved even though the son of the dedicator 

had used a part of the house for his own residence and 
another part was used as a Girls’ School (r). In another c 
decided by the same High Court, the facts were that à 
dharamsala was built by a person in accordance with the 

wishes of his predecessor, but there was no express dedication 
to the public, or performance of Sankalpa and Samarpam ——— 

ceremonies. It was proved that the Dharamsala was — 
the public but with the permission of the owner. It was held — — 
that these facts were insufficient to prove dedication r= 
When there is a deed of dedication executed by the ¢ = 
the mere execution of the document though it purport 
the face of it to dedicate property to religious or char 
uses, is not enough to constitute a valid endowment. It m 
. be proved that the donor intended to divest —* 
ownership in the property dedicated. “The — 
fide or nominal endowment are; how did the f 
the property or how have the descendants enk 
income of the endowed lands been continuously a — 
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the object of dedication" ? (t). In Kashiswaree V. Krishna 
Kamini (u) their Lordships after construing the deed in the 
case to be a deed of dedication said: “The lower court has 
Nb. ;.. tried the fact of the bona fide nature of the endow- 
ment with reference to the use of the proceeds from the time 
of the confirmation of the endowment exclusively for religious 
and pious purposes, but has confned its decision to the 
inference drawn from the wording of the deeds......If however 
the results of this enquiry establish that Koylas himself never 
intended that the proceeds were so to be used and accordingly 
they were not so used the case for the plaintiff must fail”. In 
order to establish a valid endowment it must be proved that 
the grant was made with the intention that the profits should 
be applied for the particular religious purpose and that the 
prohts have been so applied (v). No endowment is created 
if the deed was not meant to be acted upon and the founder 
had other or ulterior motives, e.g. tying up of property in the 
family or keeping the property out of the reach of the 
editors. When however the acts and conduct of the parties 
show that the income of the property was employed in the 
performance of religious rites laid down by the founder, the 
mere fact that the members of the grantor’s family were 
nominated shebaits, or they were to be remunerated out of 
the endowed fund are not ‘proper grounds for holding the 
dedication to be nominal (w) In Watson V. Ramchand (x) 
the question arose regarding the validity of an endowment 
dqeated by one Pudmolochan. There were two deeds executed 
by Pudmolochan, but it was proved that from the time of the 
execution of the deed, until after the death of Pudmolochan— 
4 period of about three years and three months—no change 
took place in the accounts or in the management of, or dealing 
with the business or estates or the proceeds thereof. 











_ Mortgages were executed in which Pudmolochan joined and 


‘‘verything appears to have gone on in the same manner as 






. if the deeds had never been executed. In these circumstances, 
—— —— | 
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ported to dedicate practically the whole of his property to an 
idol by a deed of endowment executed sometime before his 
death. It was provided in this deed that the settlor should 
apply for mutation of names in favour of the idol, and tha 
he should use the income of the property for the expenses ol 
Puja and Rajbhog and for the repairs of the temple and that 
he should keep regular accounts of the income and expendi 
ture. The settlor himself was to be the first manager, after 
him his wife, and thereafter his daughter's sons and their 
descendants. Some sixteen months after the execution of this 
deed, the settlor died and was succeeded as manager by his 
wife. The widow brought a suit for a declaration that the 
property was endowed property, and in the course of trial i 
was proved that no attempt was made to obtain mutation of 
names, that no accounts were forthcoming relating to the 
administration of the property by the settlor, that the expend? 
ture for the idol did not amount to more than one-tenth of 
the income, and that the widow was unable to account for 
her own dealings with the property which was the subject 
matter of the suit. It was held that these circumstances 
showed that there was no real dedication of the property to 


religious purpose but only an attempt to create a perpetuity 
in favour of the descendants of the settlor’s daughter. Of 
course if a valid dedication is once complete, there would b 
no power left in the donor to revoke it and no assertion on his 
part, or the subsequent conduct of himself and his descendants — — 
contrary to such dedication would have the effect of nully — — 
fying it (z). It may be stated here that when an endowment — — 
is created by a will and is to take effect on the death of the 
testator, then unless there is evidence to show that the test: tor 
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creates a charge. for religious purposes, upon secular property. be per = E 
. We will discuss those questions in a subsequent chapter. — XE 
Certamues of the subject matter, and object or purpose 
are essential in all endowments, and if an endowment is created 
through the instrumentalitv of trust, it is further necessary 
that the directions to the trustees should be given in 
imperative terms. If it is left to the discretion of a trustee 
to devote a fund to a charitable or non-charitable purpose at 
his option no valid charitable trust can be created. As was 
said by the Judicial Committee in Mussori Bank V. Raynor 
(a) "the words of gift used by the testator must be such that 
the court finds them to be imperative on the first taker of the 
property and that the subject of the gift must be well defined 
and certain." If a gift in terms absolute is accompanied by 
a desire, wish, recommendation, hope or expression of confi- 
dence that the donee will use it in a certain wav, the tendency 
of modern decision in England is not to construe these pre- 
«tory words as imperative and creating a trust although the 
earlier decisions of the Chancery Courts were really in the 
opposite direction (b). 
| Any uncertainty regarding the subject matter of the gift 
would be fatal to the creation of a religious or charitable 
ust. Thus where a testator gives a direction in his will that 
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second Sadavert should be on the same scale as the one a 
Anjar, and consequently there was no difficulty in ascertaining - 
the nature of the Sadavar! to be etablished and the sum to E. 
spent on it. Even where there is no institution of a simila 

nature already established by the founder, the court can died — 
an enquirv as to the amount of expenses that is 
and proper (e) A Hindu testator by his will directed | 
executors should get a Siva’s temple erected at a 
cost in a suitable place within the compound of the 
built Baitakhana house. inclusive of the building and 
attached thereto. in which he had constantly resce 
Although no specihc amount was mentioned as the cx di — 
the temple. the direction. was held not to be void for um 
certainty, and the direction of the trial court that a s 
amounting to 39. of the movable estate of the testator 
































be spent for the purpose was upheld as reasonable by the High — 
Court (D. Im this case there was a further direction in the - = 
will that the executors should keep in deposit Government - E 
Promissory Notes of Rs. 9.500/- for the preservation amd  — 
repairs of the Baitakhana house in proper time and 3 
daily and periodical worship of the said God Siva, for his si i 


and repairs of the temple. It was held on a 
the will that there was no effective disposition of the 
Khana house and consequently it vested in the | 
as on intestacy. The testator however had directed e 
interest of the G. P. Notes should be spent for the repairs of he 
Baitakhana as well as the worship of the idol. n | 
arose as to how was the amount to be —— — 
the two objects. The lower court adopted the rough a ind rea pass 4 
method of dividing the sum equally between the two o d 
and the High Court in appeal did not think the d 
be an improper one. "We think it may fairly be sa 
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such cases as to the amount which would be required for the 
respective objects and if the apportionment was a matter of 
discretion, equal distribution will be directed (g). 

In Re Clarke, Bracey V. Royal National Life Boat Institu- 
tion (h) there was a trust created by a will by which the residue 
of the testator's property was to be divided among four objects, 
three of which were charitable and the fourth was not and was 
too uncertain. It was held that the residue would be divided 
into four parts three of which would go to the charities and 
the fourth to the next of kin. Difhculties however arise when 
a gift of charity ts residuary upon a void gift. In such cases if 
the court finds the precedent gift to be of an ascertainable 
amount, the gift of the surplus to charity would stand valid. 
But if the amount of the previous gift could not be ascertained 
the whole thing fails. Sir George Jessel thus stated the law in 
Re Birkett (D. “If there were no authorities I should hold 
where there is a gift of money upon trust to apply a portion of 
the income for a definite purpose, and then to apply the surplus 
for another purpose, that if the first purpose were sufficiently 
defined to enable you to ascertain the amount of the income 
that would be required for it, and the purpose failed through 
the gift being invalid, the gift of the surplus would be un- 
affected bevond the amount so ascertained ...... If the first 
object is not so defined thal vou can reasonably ascertain the 
amount required, the whole must fail because you might then 
apply the whole of the income properly and fairly to the first 
object; there would be of course no ascertainable residue" (j). 
When the whole fund is given to charity, subject to a trust 
in favour of another object which fails, the entire fond would 
be available for charity (k). T 

No tra can at all come imio-emistenice iE Gere Seana 




















_ far as that object is concerned ——— Pe 
gapping or biy eren ——— 





| the trus x po MD 


te 


$c CIT Pen ke 


| ~ Mi = 
Ec s — m A. aS. oe . 
- Oe ye ee 


way 


y Z^ 


tainty as regards the subject matter ; if on the other hand the — 
Object is ambiguous and uncertain, then also the trust fails so” 
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therefore which in case of maladministration could be reformed 
and a due administration directed ; and then unless the | 
and the objects can be ascertained upon principles familiar in 
other cases, it must be decided that the court can neither 
reform maladministration nor direct a due administration. — 
[he rules of construction that are followed by English 
courts for the purpose of ascertaining whether an object of 
charitable trust has been indicated with definiteness or not, ae 
somewhat artificial. and they are based upon the technical 
notons of charity which prevail in the English system. One o 
the cardinal rules adopted by English Judges is that the word 
"Charity" by itself is sufficiently definite, and a gift to chan 
table purpose simpliciter would be perfectly valid, and would 
mot fail for want of definiteness. The reason is that the 
expression ‘charity’ has a well-defined meaning in English law. 
based as it is, upon the preamble to the St. of Elizabeth and - 
the court can direct a scheme to be settled in accordance with 
the same (m). Trusts for purposes vaguely described as “bene — 
volent" (n) ‘philanthropic’ (0). ‘pious’ (p). ‘hospitable’ {q} 
‘generally useful (r) etc. cannot rank as valid charitable muss — 
The ground upon which these decisions are based is that the 
objects of benevolence and liberality might be charitable but | 
are not necessarily so, and the trust may be completely exer 
cased without bestowing any part on purposes srictly vias 
ble (s). The next rule of importance adopted by English courts — 
is that when a trustee is given the option to apply a 
charitable purpose or to a purpose not charitable at. bia d 
uon, the gift to charity fails. As there are two alte : 
trustee may apply the fund properly to a nor 
object and the court cannot wait to see how the « 
exercised. As there is Uncertainty in the provision i 
gift cannot take effect.. One of the leading p ronou 
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was vague and indefinite, it was held that the gift was invalid. 
"In this case”, so runs the judgment "the testator has not made 
any will himself, he has allowed some one else to make a will 
for him after his death and that the law will not allow . You 
should bear in mind that had the power been given in this case 
in favour of charitable gifts only, the trust would have been 
quite good) The whole thing became uncertain by reason of 
the introduction of the disjunctive word "or". On the same 
principle trusts for charity or works of public utility (u) 
“charitable or public purposes” (v), “charitable, religious or 
other objects” (x), “charitable or benevolent purposes” (y) are 
void. In William V. Kershaw (z) the bequest was for such 
“benevolent, charitable and religious purposes as the trustees 
should elect". The Master of Rolls held that the words meant 
“benevolent or charitable or religious,” and consequently the 
trust was void. In Chichester Diocesan Fund v. Simpson (z`) 
it was held that where property was left “for charitable or 
philanthropic” or for “charitable or benevolent” purposes, the 
gift must fail for uncertainty since it would be open to the 
trustees to apply the property for philanthropic or benevolent 
purpose which would not be charitable purpose in the legal 
sense. This decision had the effect of focussing public atten- 
tion on the unsatisfactory state of the law on the subject, and 
as a result the Nathan Committee was constituted for recom- 
mending a revision of the law. Pursuant to its report dated 
1952 (72), the British Parliament enacted the Charitable Trusts fi 
(Validation) Act, 1954, the effect of which was to make some — 
amendment in the law, but subject to it the law as laid down 
in the decisions still remains good. If however the different 





. Objects of trust instead of being separated by the disjunctive 
" the 












Particle ‘or’ were joined together by the conjunction ^ ne 
— gift would become valid. Thus trust for purposes "charitable | — 
= | — (a). "charitable and deserving" (b), "religious zm - S — 
2.5 hari (€). "charitable and public de Aa have € — id 
jd. The reason is that in such cases the es are not a 
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elect, but are confined to Objects which must at least be char 
table, though the charities might be of a particular type 8 
indicated by the other expressions used. There is another rile 
of construction followed by English Judges and which is to the 
effect that even when the two classes of objects cannot be taken 
conjunctively the trust can be upheld if having regard to the 
mentions of the donor the whole gift can be construed = 
charitable, the other words being taken as ejusdem generis with 
those that are charitable. Thus in Re Bennet (e) a trust Tof 
the benefit of the schools and charitable institutions and poor 
and other objects of charity or any other public objects in the 
said parish of Faringdon’ was upheld as valid, the words 
‘public object’ being read as ejusdem geners with the words 
preceding the particle "or" 

You should remember that the courts in India in giving 
effect to religious and charitable trusts are not fettered in any 
way by these technical rules of construction which are adopted 
by Chancery Courts in England. As a matter of fact however, 
in actually deciding cases, our courts have not infrequently 
drawn upon the pronouncements of English Judges on the 
subject, and the result has been that some amount of arti 
ficiality has been introduced into the matter, which cannot be 
said to be altogether desirable. 

It has been held by our courts of law that a gift for a pur- 
pose which can be regarded as charitable under English law. 
or to charity generally would be upheld as a valid gift, eve 
though a wide discretion is given to the trustees in the former 
case or there is no specification of objects in the | 
testator by his will directed his executors inter alia, to pa 
a sum not exceeding Rs. 25,000 for distribution amongst bi 
poor relations, dependants and servants ; the amounts | 
persons who would be entitled to be benefit of the 
being left entirely to the discretion. of the executor 
— F- -— that there was a valid charitable g 
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ants, which follow, the bequest can be supported as a charitable 
bequest. Gifts to poor relatives have been supported as chari- 
table gifts, see for example, the case of Attorney General V. 
Duke of Northumberland (g), and the cases cited in the judg- 
ment in that case, and if a gift to poor relatives can be 
supported, it appears to me a gifi to poor dependants and poor 
servants can equally well be supported ........ I hold that the 
gift of Rs. 25,000 /- is charitable gift ...... and it will be given 
effect to notwithstanding the very wide discretion which the 
testator has given ta the executors.” 
You will notice that in this case, the executors had the 
— discretion to apply the trust fund to any of the three classes 
of beneficiaries mentioned in the will, and unless gifts to all 
these three classes could rank as charitable gifts, the trust 
would fail altogether, as the choice would then be between a 
charitable and a non-charitable object. As the courts favour 
a benignant construction in the case of charitable gifts (h) it 
was held that the adjective "poor" qualified ‘dependants’ and 
‘servants’ as well and all the three objects of trust were charit- 
able. This case is also an authority for the proposition that 
a charitable gift of a sum not exceeding a particular amount 
. is tantamount to a gift of that amount (i). In Gordhan Das 
_ V. Chunilal (j) a deed of endowment which was executed by 
leet = Prasad of Agra, recited that the executant had estab- 
: a Dharamsala at Benaras for charitable purposes. and 
Carried on charity at a cost of Rs. 500 a month. It was recited 
= then that it was necessary to make a permanent arrangement 
de or the continuance of the charity and for meeting the 
x connected with it, and that therefore the document 
5 executed. In the operative part | ti Prasad purported to 
st apan the profits of seven villages the expenses of the 
amsala and directed that the net profits of these villages 
ie extent of Rs. 500 a month should be applied to charit- 


| Ex poses (Pun) at the Dharamsala. It was held that it 
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can, if necessary in such a case, settle a scheme for its proper 
administration". You will notice that the word "Pun" whit 
was used here and which is derived from the Sanskrit wor 
"Punva" is not synonymous with ‘charity’ in the English sem 
but includes all virtuous or meritorious deeds. As the 
Dharamsala however is a charitable institution and only the 
expenses of Dharamsala were to be met from the income of 
these villages, there was no doubt here as to the certainty 
of the object. | 
A gift or bequest for Dharam without specifying the 
object has been held to be void for uncertainty in a long sere 
of cases, mostly of the Bombay High Court. The earhest pre 
nouncement on the point is that of Sir Erskine Perry and S. M 
Yardley in the case of Advocate-General V. Damothar (Hi 
which was followed in Pranjivan Das V. Deo Kuvarbai (b 
The question was elaborately considered by Farran, C. jJ and 
Tyabji. J. in Vundraban Das V. Curson Das (m). In the ax 
the testator after giving certain properties to his two wives 
the residue to his trustees who were to apply the same for 
“dharam”. It was held that the trust was void for uncertainty. 
Farran, €. J. in the course of his judgment after pointing out 
that the matter was concluded by a long series of authorities 
observed as follows : —"It is doubtless the case that this inter 
pretation of the law defeats. in’ innumerable instances, the 
cherished wishes of Hindu testators. Few Hindu wills, th: 
we have met with, are without a devise of this nature, tho 
some testators define with precision the objects | € F 
dharam, and it may well be that the court would have : 
with more regard to native feeling and ideas if. é 
considering the broad signification that the — karen | 
indisputably bears, which appears to be as wide as the w wors — 
—— or piety, or charity, in its untechnical s c" — SE 
considered the objects which the Hindu a 
Pade testators would consider to be embraced w 
term and construed it in reference to the | 
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open to us. We have only made these remarks as indicative 
of what our judgment might have been, we do not say would 
have been, had the case not been concluded by authority.” 
Thus the learned Judges were clearly of opimion that it was 
not impossible to define Dharam with as much precision, as 
‘charity’ is defined in English law and but for the artificial 
rules of interpretation which were borrowed from English 
Courts and applied in some of the earlier cases in the province, 
the decision might have been otherwise. This case went up in 
appeal to the Judiciai Committee and the Privy Council 
affirmed the judgment of the Bombay High Court and pro- 
nounced the gift to be invalid (n) Reference was made in 
the judgment of the Judicial Committee to the meanmg of 
the word "dharam" as given in Wilson's Dictionary, where it 
was defined to mean ‘law, virtue, legal or moral duty and it 
was held that these objects were too vague and uncertain for 
the administration of them to be under any control. With all 
respect to the Judicial Committee of the Privy Council, it may 
be pointed out, that the dictionary meaning of the word 
“charity” is equally wide and indefinite, but what the English 
Judges proceed upon, is not the dictionary meaning of the 
word but the technical meaning that it has come to acquire on 
the basis of the Statute of Elizabeth. As Farran,.C. J. rightly 
pointed out, it is not impossible to lay down with definiteness 
what dharam means and includes according to the Hindu 
sriptures, and the list of objects included in it would not 
certainly be more extensive than the list of charities under 
English law. The High Cotrt of Bombay felt itself con- 
“rained to follow the existing decisions on the point, yu 













tion could certainly stand in the wav of the 
pum Council. 
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and Subrammania Ayyar, J. The learned Judges differed im 
their views and while Arnold White, C. J. agreed with the 
trial Judge in holding the gift to be invalid, Ayyar, J. held 
otherwise. In the result the appeal was dismissed 
under section 575 of the old C. P. Code, which corresponds 
to section 98 of the present Code. Mr. Justice Subrammania 
Ayyar, in the course of his erudite judgment pointed out with 
reference to original authorities. that the word “Dharm 
when used in connection with gifts of property by a Hindu 
has a perfectly well-settled meaning and connotes Istha amd 
Purtta donations. It is a term of art explained with 
by the highest authorities on Hindu Sastras and referred only 
to certain classes of pious gifts. Obviously those authorities 
were not brought to the notice of the Bombay High Cour 
when the matter first came up before them for consideration 
and a mistake once committed was perpetuated on the prim 
ciple of Stare decisis. That the view of Su 
Avyar. J. is the correct one seems to be the opinion of many - 
eminent Hindu Judges who had occasion to consider thi 
matter (p) but because the Privy Council was not prepared to 
reconsider its views the decision in Ranchordas V. Parbati (Q 
was held to be binding on Indian courts. Now that we Wé — 
not tramelled by the authority of the Privy Council — 
has come for a reconsideration of che whole law on. this p ES 
A gift for dharmada (r) or for dharmaartha (s) have been pr 
nounced to be invalid. In a Bombay case, the —— ect 
his executor to set apart one-third of his property 4 
ment of debts and apply the same towards his — 
and for “dharma khairat’ (t) it was held that the word 1 
which literally means “alms or charity" was it 
and even if it was taken to be definite, its 1 
obscured by the word dharma, whether ne uer a 
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shall be disposed of in a righteous manner, in a pious and charit- 

able way as may appear advisable to all my three executors. It 

shall be disposed of in such a manner that people may speak 

well of me and all my three heirs may acquire fame." It was © 
held that there being no valid declaration of trust the 
J remainder vested in the legal heir, but the suit of the plaintiff 
» who claimed to be assignee from one of the heirs was dis- 

missed on the ground of limitation (v). <A gift of money or 

| property to a person with direction that the "donee would do 
.. Wirtuous acts out of the property (w) or spend it in good works 
= (x), would not create a trust and the direction being void for 
uncertainty the donee would enjoy the property or fund as if 
there was no such direction. A bequest of surplus income for 
‘proper and just acts for the “testators benefit is void for 
uncertainty (v), and so is a provision that on the death of the 
testators mother and wife the property would vest in the 
fellow villagers for performance of pious acts (z) =~ 
- Following the English precedents our courts of law have Rule of 
held that when a trustee is given the discretion to choose tion when 
between two or more alternative objects, one of which is un- the trustee 
in or indefinite the entire gift fails, even though one or a Raye wi 
‘of the other alternatives be definite, religious or charit- between 
Objects. Thus a direction by a testator to the executors ratives. 
they would make use óf the surplus in such a manmer as one of 
: may unanimously think proper for purposes of popular asagit — 
or for purposes of charity is a void direction (a). for 
of popular usefulness are distinct from purposes of 
and they were connected here by the disjunctive | | 
purposes of popular usefulness are not neces- : 
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Ë the entire trusts failed. In Bai Chandun Bai V. Dady =. 
in —— gangga sanga garang nn E re 
* ife and in default of or in failure of issues, his 
c certain trust premises and the interest, dividend. 
thereof "upon someone, or more charitable, olo- 
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words ‘charitable, educational or other philanthropic shoul — 
be read as ‘charitable educationai or other philanthropic and 
the gift to charity was void for uncertainty. The same ruk 
of construction was followed by Chowdhury, J. in Sam 
Chandra V. Pratap Chandra (c) There a settlor executed 3 
trust deed, and after making various gifts for special religious 
purposes made the following provision in the sixth cause: 
"Out of the income which shall remain after incurring all the 
aforesaid expenses, a sum not exceeding one thousand rupes 
shall be applied to supporting the poor, the blind and the 
destitute, and in imparting education, in upanayan, in remo 
ing marriage difficulties or in works of public good; that & 
it shall be paid at the discretion of the trustees, towards dis 
pensaries, hospitals, . charitable societies, schools, or am 
students’ education, feeding of poor etc., marriage, upanayam 
etc., excavation and consecration of tanks in villages, having 
dearth of water etc." It was held that the directions œo 
tained in this clause were void and inoperative for vaguenes 
and uncertainty. With all respect to the learned Judge it may 
be pointed out that almost all the items of charity were spec 
hcally mentioned in the clause referred to above, and even 
if there was any ambiguity by reason of the words ‘or in works 
of public good’ these words could have been construed 
ejusdem generis with the words that preceded them. Obviously 
the works of public good contemplated by the settlor wen 
fully explained in the passages that followed. 

In Sri Gadicherila V. Nayyapatti (d) a Hindu —— 
will by which he purported to create a charitable and religious 
trust by providing that a sum of Rs. 400/- should be spent 
every year out of his estate "either for the spread of Sanskrit 
language or for the spread of Hindu religion or for both”; U 
amount was charged on the estate and certain persons W re | 
appointed executors who were to arrange for conc va . = 
trust, as the trustees from time to time, of an inst m | 
called the Hindu Samaj at Rajmundry might deem f al 
executors declined office. The adopted son of the t 
got the estate refused to pay the money in accordai 
directions in the will. ‘Thereupon a suit was | - 
trustees of the Hindu Samaj at ae 
, Civil — Code for relief under pes: 
— e d the suit. An appeal ppeal was t 














































° nip = 
P 1 





` "ais 
CENTRAL LIBRARY 


VALID RELIGIOUS AND CHARITABLE TRUST 


before Spencer and Devodoss, JJ. Spencer, J. was of opinion 
that the trust regarding the spread of Sanskrit language was 
not void for uncertainty, but the trust as regards spread of 
Hindu Religion was too vague and indefinite to be enforced ; 
and as under the will the trustee had an absolute discretion to 
spend the entire sum of Rs. 400/- either for one object or 
the other, the whole gift was void and unenforceable. Devo- 
dos, J. on the other hand went further, and held that even 
as to the spread of Sanskrit education, the trust was vague and 
indefinite. The view of Devodoss, J. ts clearly unacceptable 
as would appear from several decisions of English Judges to 
which reference was made by Spencer, J. in his judgment. We 
are not sure that in this case spread of Hindu religion even 
can be said to be indefinite. It is true that Hindu religion 
has various branches and sects and the testator did not make 
it clear which form of Hindu religion he wanted to encourage. 
But charity even has different forms and aspects in English 
law, and a trust does not fail even if the particular form of 
charity is not specified. Moreover in this case, the trust was 
to be carried out in accordance with the directions given by 
the trustee of the Rajmundry institution, with which the 
testator was associated during his life time. It was not difficult 
therefore to frame a scheme in consultation with the Raj- 
mundry institution which should have completely fulfilled the 
intentions of the testator. In the case of Brijlal V. Narain 
Das (e) a testator directed his executors “to apply after his 
death in such a manner, as they consider proper. the money 
and property bequeathed to them for dharmartha, the dharam- 
sala and Sanskrit education." Here the three objects of the 
3 trust were really in the alternative and they were to be read 





o apply the funds to any one of the three objects to t 
Se e um It was held that of 
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and towards the construction and erection of —— a E 
għat at a suitable place in the river Hooghly to be surmounted 
bv a chandni and two temples for Siva, for whose daily wor 
ship a monthly allowance will be made by the said executor. 
the amount whereof shall be at his discretion. White, J. pre 
nounced the trust to be invalid for want of definitenes. It 
is dificult to say in which respect, definiteness was lacking in 
this case. The direction was that a pucca bathing ghat should 
be erected surrounded by a chandney and two temples of Siva 
As regards the site the executor could choose any place on the 
river Hooghly. The utmost that could be said is that the 
amount of money that was to be spent for this purpose was 
not specified. But in such a case the court could certainly 
direct that the construction should be made at a reasonable 
cost as was done in Gokool Nath V. Issurlochan (g). 


I have told you that according to the decisions of English 
courts, where the two objects of trust are not separated by any 
disjunctive particle, but the gift is to charity and some 
other object conjointly. it would be upheld as valid. In? 
Calcutta case the testator bequeathed the residue of his estate 
to be spent and given away in charity in such a manner and të 
such religious and charitable purpose as the executor would 
think proper (h). This was held to be a valid trust. The 
learned Judges relied upon an old decision which was quote 
in Advocate-General V. Damothar (i) But quite apart from — 
that authority the decision could be very well — 
the ground that the intention of the testator -— ha 
the object to which the money should be — — 
charitable even though it might be religious at the s * um me. — 

Questions of uncertainty of the object often "ur — 
nection with endowment created in favour of deities » 
not specified by name. This matter will be 
——«—— where I will deal with Debutter ` 
X | Charities, as I have said, were highly f. 
o A courts. This may have been due to 
(Siegen ded haw or the “bias im favour of 
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giving effect to an administration of charitable trusts. ‘Cypres’ Doctrine 
means “following as nearly as possible the intention of the «core. - 
donor.” When the particular mode of charity indicated by 

the donor is not capable of being carried into effect, yet, if 

the donor had expressed a general intention of charity the 

court would not allow the trust to fail, but would execute it 

“cypres” Le. to say in some way as nearly as possible to that 
which the testator specthed. The foundation of this doctrine 
was thus indicated by Lord Eldon in two of his classic pro 
nouncements on the subject ; “Although in carrying to execu- 
tion a bequest to an individual, the mode in which the legacy 
is to take effect must be of the substance of the lagacy, vet 
where the testator has sufficiently indicated that charity is his 
legatee, the court. will consider charity as the whole substance 
of the legacy, and in such cases only will provide a mode by 
which that legatee shall take” (k). Again “If the testator has 
manifested a general intention to give to charity, the failure 
of the particular mode in which the charity is to be effected 
will not destroy the charity: but if the general intention is 
charity the law will substitute another mode of devoting the 
property to charitable purposes though the formal intention 
as to the mode cannot be accomplished" (1). 


: There are numerous decisions of English courts on the 
— . application of Cypres rule in the administration of charitable 
ust I do not propose to discuss the cases in detail. I will 
3 only draw your attention to the salient principles that can be | 
gathered from them. 
E |. The first essential condition to attract the application of Cypres 
the Cypres doctrine is that the donor must evidence a general d 
im of charity. The whole rule is founded on the pre- — 


















= 
m 

















E that although the gift might be to a | lar there is = 
the. intention was to give to charity gene , and —— 
quer particular disposition catnot "Be charity. 








ries ed into effect, the court, in order that the eeu chari- - " EE s 
































m ^ 
"ase Ta 4 
j 4 


— — e E — M AE M ape —— 
; 4 inum. m x x JUS un — bá 


Zi = 


1 " | ^ f >) i f 4 4 malih 
à — = l ^ — — "ms a - E: mcis. — “= en. 
pe A P Lu = — 


ad m —— B " Z^ a 
E — mr Er 
—. e E < e aar KA - 4 > M 
"ur = m. ie. — Hie 4 —— - | 
ko =e P * » P ^ =” "n 


E. ^: KR iS 
f hd 4 "m 


> LL Peet © - 
us = M 


112 


When 


there is a 


general 

charitable 
intention, 
the doc- 
trine ap- 
plies when 
there 
failure of 
the part- 
cular 

object. 


Specihed 
byw the 
settlor of 
a surplus 
lett after 
satisiving 
the parti- 
cular pur- 
pose. 


is a 





—— y 
CENTRAL LIBRARY 


TAGORE LAW 





LECTURES 


for example, where there is direction that on failure of 2 
charitable bequest the property will fall in the residue (n) 
Provided that there is a general charitable intention, to make — 
the cypres doctrine applicable, there must be a failure of the 
particular object specified by the testator, or there must bea 
surplus left after satisfying the particular purpose. Where the 
donor's directions can be given effect to, the court has me 
authority to sanction any deviation from them on grounds a 
expediency. The court cannot apply the charity in a manne 
which it considers to be more beneficial to the public, or whid 

it thinks the donor himself would have contemplated had he 
foreseen the changes that have taken place by lapse of tme 
(0) When there is a possibility that the indicated object may 

be given effect to, though at a future time, the court may 
refuse to apply the rule of cypres and can direct the fund i 

be kept im court till the objects become possible (p) Ther 
may be failure of the purpose named by the testator at is 
very inception, or the object might fail by reason of sube — — 
quent circumstances. Examples of the former are gifs im 
favour of non-existent institutions, or institutions which am 
not capable of being identified or had ceased to exist befort — — 
the death of the testator, or are incapable of taking any gf —— — 
under law (q). This also includes cases where the objets 
specified contravene the provisions of any law (r), as when am — 
accumulation is directed beyond the limits prescribed by the — 
law (s. But if the intention itself is contrary to public ~ 
Cypres doctrine cannot be applied as the gift cannot 
regarded as a charitable gift at all (t). 

The cases where the charitable purpose takes effect in d 
frst instance but subsequently fails come under the s d 
category, and here also the Cypres doctrine would be a apptie 
provided there is a general charitable intention. A trust » 
created for the relief of prisoners for debts, but his fon 
: nt was subsequently abolished and the c 
vi fund for the relief of other prisoners (u). (An 

demption of British slaves in — | 
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at a public school, and the school subsequently ceased to exist 
(w) When the object of a charitable trust does not exhaust 
the entire fund, the court can always direct that the surplus 
fund be applied in furtherance of the original intenuon of the 
donor. If originally the income of the fund was sufhcient for 
the particular purpose, but in course of time there was an 
augmentation of the income, the court assumes that the subse- 
quent income was also intended for charity (x). If the original 
income was in excess of the requirements of the trust, Cypres 
doctrine is applied if there is a general intention of charity 
and not otherwise (y). The same principle is applied where 
there ts a surplus due to the decay of the specific charity men- 
tioned by the donor (z). In Re Campden Charities (a) a sum 
of money was given by a testatrix in 1643 to be laid out in the 
purchase of lands of the annual value of £10, one half to be 
applied towards the better relief of the most poor and needy 
people of good life and conversation in the Parish of Kensing- 
ton, and the other half towards apprenticing one poor boy or 
more of the Parish. At the time of the grant Kensington was 
a little village, but it enormously increased in size and import- 
ance and the income of the charity estate amounted to about 
£2,200 a year. The Charity Commissioners settled a scheme 
under which a large portion of the income was diverted for 
educational purposes. Half V. C. disagreed with the Charity 
Commissioners and set aside the scheme. On appeal Jessel 
M. R. reserved the decision of Hall V. C., and accepted the 





sheme. It was pointed out by the learned Master DE NN cx | 
that not only the income of the property had greatly increased — 
but the habits of society had considerably changed, and there 
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. Were changes in legislation also. Apprenticing was no long 
under the laws of England as it was at the tim Bee 
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such circumstances it was held to be a better method of effec 
tuating the founder's intentions, if the income instead of being 
spent on doles and apprenticing fees was spent on education 

In every case where Cypres doctrine applies, the coun 
should choose such objects as are akin to the object that had 
failed. When the same instrument provides for charity of 
different kinds, the failure of one of the objects does not nece 
sarily justify the application of that fund to the other object 
mentioned by the donor (b) Where a fund is given conde 
tionally to charity and the condition is not fulfilled there is no 
complete dedication to charity at all and no question of the 
application of Cypres principle arises (c). A testator by his will 
gave a sum of £25,000 to the Institute of Medical Science Fund. 
University of London, which was in process of formation 
The money was actually paid over to the trustees of the fund. 
but the scheme was subsequently abandoned and the money 
was returned to the executors. A question arose whether the 
money could be applied Cypres. The question was answered 
in the negative, inasmuch as the sum was not finally dedicated 


to charity but was a contingent gift and the contingency wm 
not fulfilled (d). 


Almost all these principles of English law have bees 
adopted by our courts in India. One of the carliest pro 
nouncements on the subject is that of the judicial Committee 
in Mayor of Lyons V. The A. G. of Bengal (e) This ae 
arose out of the will of General Claude Martin who was 3 
Major General in the service of the East India Co. and a 
native of Lyons in France. With the sanction of the British 
Government he afterwards took service under the ruler — 
Oudh and resided at Lucknow where he died in — 
left behind him a will by which he bequeathed his 
valued at over 30 lakhs of rupees partly to individual le 
but mainly to charities. The will contained among o 
following dispositions : — _ 
A gift of Rs. 5000/- per annum for the met 
for debts in Calcutta, and a gift of Rs. 1000/- per ar 
the relief of such prisoners: a similar gift of Rs. 4 
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Lyons and at Lucknow respectively, and a gift of the residue 
equally between the said three charities. With reference to 
the gift in favour of the Lucknow prisoners the will directed 
that if it should fail the fund should remain to the estate. 
No similar direction was given in respect of the gift in behalf 
of the Calcutta or Lyons prisoners. The question arose with 
regard to the trust for the release and relief of prisoners in 
Calcutta. On August 3, 1865, the Advocate-General of Bengal 
presented a petition to the Calcutta High Court in which it 
was stated that the bequest to prisoners in Calcutta had 
become obsolete, by reason of change in the law relating to 
imprisonment for debts and that a fund of Rs. 3,50,000 had 
accumulated, and a scheme was proposed for application of 
the accumulated funds. The scheme was adopted by the 
Court; thereupon the Mayor of Lyons put forward objections 
to the acceptance of the scheme and contended inter alia that 
the bequest having failed, the money fell into the residuary 
estate. These objections were overruled, and the scheme was 
affirmed. The Mayor of Lyons thereupon took an appeal, 
against this decision, to the Privy Council. On behalf of 
appellant it was contended inter alia before the Judicial Com- 
mittee that the Cypres doctrine could not possibly apply when 
the residue of the testator’s estate was given to charity, and 
that at any event the fund that was allotted to the object 
that failed should be applied to the other charitable objects 
specified by the testator in his will and which were capable of 
taking effect. Their Lordships held that it could not be laid 
down as a general proposition of law that the Cypres doctrine 
is displaced where the residuary bequest is to charity, or that 
there is anything analogous to the benefit of — 
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In an early Calcutta case (f) a testator directed his exear 
tors to set apart a sum of Rs. 7,000/- to provide a fund for o 
towards the education of two or more boys at St Paul's School 
Calcutta, such boys to be natives of Calcutta, of poor and 
indigent parents or fatherless children of American or other 
Christian religion. The testator died in 1867. Three years 
before his death, the st. Pauls School, at Calcutta. was 
removed to Darjeeling. The Darjeeling School was a board 
ing school and the cost of each pupil was much higher than 
that of the day scholar in Calcutta. The plaintiff who was 4 
son of the testator allezed that by reason of the closing of the 
St. Paul's School at Calcutta, the trust failed and the mone 
became part of the residuary estate. Pigot, J. overruled the 
contention. It was held that the gift was not really to the 
school, but there was a trust created for the education of bow 
of a particular description, and there being a general chart 
table intention. the Cypres doctrine applied and a referent 
was made to the Registrar to report on the question in what 
manner the wishes of the testator could be best carried oot | 
This order was affirmed on appeal (g) and Wilson, J. in We 
course of his judgment pointed out that as the gift was not © 
the St. Paul's School, the question whether the institution at 
Darjeeling was a continuation of the Calcutta School was not | 
required to be decided in the case. zz 

In the case of Advocate-General of Bengal V. Belcham- 
bers (h) a testator directed his executors inter alia to set apat 
a sum of Rs. 16,000/- for a charitable dispensary and a s — 
of Rs. 50,000/- for its upkeep and the dispensary was to be 
erected on a part of the garden house of the testator at | 
krishtopore. The executors were all dead and the | 
house at Ramkrishtopore had ceased to be the property of 
deceased. Fletcher, J. held that these circumstances | 
affect the charitable trust and as there was a general ¢ harita 
ANB hs. ties ards 0'de executed Cypres: = — 

“The application of the Cypres — to ! — 
income of a trust fund is illustrated by the < n 
. Calcutta High Court in the Advocate-General < | 
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tion of the Queen Empress the fund was held by the treasurer 
for charitable endowments and the income was applied for the 
higher education of the children of Indian soldiers who had 
fallen or become permanently disablec during the ‘last Great 
War. For some years past the entire income could not be 
spent on those objects, it having been found impracticable to 
do so, and the result was an accumulation of a considerable 
sum of money as surplus income. In these circumstances, with 
the consent of Her Majesty, the court applied. the Cypres 
principle and extended the scope of the trust by including 
under it the education and assistance of children and depend- 
ants of the Indian officers and soldiers who rendered military 
service under the Crown curing that Great War or who had 
taken part or may hereafter take part in subsequent warlike 
operations. 

The decision of Mr. Justice Davar in the Advocate-General 
of Bombay V. Fardoonji Ardeshir (j) is a leading Indian autho- 
rity on the point that in the case of charitable bequests the 
court has no right to set aside the wishes of the testator and 
substitute another charity in place of the one directed to be 
established by him simply because it might not be so useful as 
some other that the court might substitute. In. this case a 
testator had made a bequest of Rs. 7,500/- for distribution of 
trandus (brass pots) to the members of his caste and saraswat 
Brahmans in Bombay and there was another bequest for dis- 
tribution of copper pots and sugar candy to members of his 
caste in 1440 villages in Cutch. The Advocate-General, at the 
imstance of the plaintiff. moved the court to have it declared 
that it was not practicable to carry out the bequest and asked 
the court to apply them — — ae 
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tons which are not fulhlled, no charitable trust is at all 
brought into existence and no question of application of the 
Cypres doctrine arises. Ihe case of Santana Roy V. The 
Advocate-General of Bengal (l) may be referred to im ths 
connection. In this case the settlor intended that his debs 
should be discharged out of the income and after they had 
been liquidated in that manner, the charitable trust would 
come into operation, the expenditure in that behalf to be im 
curred from the income of the estate ; the trust being further 
subject to two conditions viz. (l) that the charities were w 
be carried on within the zemindaries of the settlor and @ 
that the charities were to be selected by the trustees and ap 
proved of by the settlor himself. The events that happened 
rendered impossible the fulfilment of each and every one of 
these conditions ; the zemindaries being all sold by the trustees 
with the concurrence of the settlor, and the debts not being 
satished out of the rents and profits of the zemindary 3* 
desired by the settlor. It was held that as there was no abe 
lute declaration of intention to give to charity and the gift 
was dependent upon a condition precedent which was not fub 
hlled, the gift failed and the Cypres doctrine was not appi 
cable. Asutosh Mookerjee, J. in the course of his judgment 
further expressed his opinion that it was extremely doubtful 
whether the doctrine of Cypres was at all applicable to charit- 
able gifts by deeds inter vivos. “There is weighty authority” 
thus observes the learned Judge “for the proposition that the 
doctrine of Cypres is applied only in wills and not in — 
In Brudenell V. Elwes (m) Lord Kenyon, C. J. who as Master 
of Rolls had carried the docuine of Cypres to its farthest 
limits in Pitt V. Jackson (n) observed as follows : “The 
of Cypres goes to the utmost verge of the law, — 
construction of wills; and we must take care that it does n 
run wild. Mei serta applied we 
of deeds. The cases cited were questions "ond 
same case, when before Lord Eldon, 
“a Lord Chancellor said : “This case does not. 

V. Jackson (p) and the other cases upon wills : 
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view had been adopted by Lord Mansfield by implication at 
least in the case of Adams V. Adams (q) . .. In a case before 
Sir Edward Sugden, then Lord Chancellor of Ireland (r), 

was conceded that the doctrine of Cypres could not apply to 
deeds, and in his Treatise on Powers he adopted the view that 
the doctrine of Cypres is confined to wills and does not 
extend to limitations by deed only of either real or personal 
estate... . Lewis in his Treatise on Perpetuity enunciates the 
same principle”. This decision was approved of and followed 
by the Oudh Chief Court in Audesh Singh V. Commissioner of 
Lucknow and others (s). In that case in response to an appeal 
for funds for starting a college of Kshattriva community, certain 
amount was subscribed on behalf of the plaintiff by the Court 
of Wards under whose management the estate of the plaintiff 
was. The founding of the college became impossible by 
reason of the passing of the Lucknow University Act 1920, and 
the defendants who were the promoters of the college wanted 
to utilize the collected funds for general educational advance- 
ment of the community. The plaintiff instituted a suit for 
obtaining refund of the money on the ground that the specific 
purpose for which it was given had failed. The suit was dis- 
mised by the Subordinate Judge. but on appeal the Chief 
Court reversed the decision of the trial Judge and decreed the 
soit. It was held that the gift was for a particular institution 
conditional upon its coming into existence, and not one for the 
uplift of the Kshattriva Community. As there was no 
expression of general charitable intention on the part of the 
donor and the establishment of the college was a condition 
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to recover the land. It was held that as the land was 
a specihc purpose and for a specific purpose only, it wasa 
conditional gift and it became a nullity as soon as the per 
formance of the condition was rendered impossible. There 
was mo general charitable intention expressed by the donor, — 
and the trust could not be executed Cypres by allowing the - 
Hindu Mahasabha to build an Ashram on the land. E 
There remains for us now to discuss the last essential 
element of a valid religious or charitable trust, and which 5 
that the trust must not infringe the provisions of any hw 
which would either make it void ab initio, or voidable at he 
option of any aggrieved party. In the case of an ordinary 
trust the questions that generally come up for consideration. 
under this head are, whether the settlor has attempted to tie 
up property beyond the limits prescribed by the law agains 
perpetuities, or has directed accumulation of income exceeding - 
the period allowed by law. A trust can also be avoided iffi —— 
contravenes certain provisions of the Bankruptcy Laws, or if 
the intention of the settlor was to defeat or delay creditors. We 
will discuss this matter under the several heads, and see how 
far these principles apply to religious and charitable truss - 
We will first turn to the rule against perpetuities. - 
deemed to be against public policy. that property 
tied up for an indefinite period ‘of time and rendered i 
able of being freely dealt with. The powers of a propri 
to deal with his property in this way are curtailed by ti 
against perpetuities. Under English law, the doctrine ol 
petuity means that "every future limitation — 
of executory devise or trust) of real or personal [ 
vesting of which is postponed beyond lives in b 
twenty-one vears afterwards (including a —— erio 
gestation where it exists) is void" (v). In deciding OW 
— the limitation offends the rule of perpetuities or not, € 
. sible events are to be looked at, and if -— —— 
um ait — void r t 
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favour of purposes beneficial to the public, an exception is 
made to the application of the rule on grounds of public policy. 
In English law, therefore, it is well settled that valid and pro- 
per charitable trusts are exempted from the rule against 
perpetuities and such trusts may be made to endure for any 
period of time that the settlor desires (w). Of course one can- 
not evade the rule against perpetuities by making charity: a 
trustee; and if the charity ts not to get any beneht from the 
property but is merely to hold it as trustee for the per- 
_ formance of a condition in favour of non-charitable objects, 
such condition will be void (x). Although charities are not 
subject to the perpetuity rule, they cannot be made to com- 
J menee at some remote future which transgresses the law of per- 
petuities. If a charitable gift is made subject to a condition 
— precedent which will not be necessarily satisfied within the 
_ period of perpetuity rule, the gift cannot take effect (v). Thus, 
if a gift is made to a non-charitable object and then over to 
_ charity, on the happening of a contingency which may not 
_ happen within the prescribed period, the gift to charity would 
_ be void (z). Similarly a gift over from charity to a non-chari- 
table object is void unless it must vest within the permitted 
. period (a). If, however, the change is from charity to charity 
the case would not come within the mischief of the rule. The 
= leading authority for this proposition is the case of Christ's 
H ital V. Grainger (b) where a legacy was bequeathed to the 
ion of Reading for certain charitable purposes, with a 
| direction that if the donees failed for a vear to comply with 
7 provisions of the will, it would go over to the | 

* #Landén for the benefit of the Christ's Hospital. It was held 
t the gift over was not affected by the rule against 


'Tpetuitie: 
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the Hindu law and the peculiar doctrine of the English law 
against perpetuity, a doctrine of a technical character mot 
found on any principle of general jurisprudence, was inappi 
cable. The same principle was afhrmed by Sir Barnes Peacock 
C. J. in Gobordhan Bysack V. Sham Chand (d) where he said 
that the validity of the will must be determined according to 
Hindu law alone. If that law contains no rule against perpe 
tuities we must hold that a devise is not by that law invalid 
upon the ground that it tends to create a perpetuity. From 
these decisions you are not to conclude that Hindu hw 
encourages tying up of property for ever, or recognises no limi 
tations whatsoever as regards the creation of future interests 
The observations of Sir B. Peacock, C. J. quoted above were 
explained by the learned Chief Justice himself in a subsequent 
decision (e) as meaning no more than that the English law 
against prepetuities could not be engrafted upon Hindu will 
and that the answer to the question, whether Hindu law 
warrants the creation of a perpetuity cither by will, or by à 
deed of gift must depend upon the Hindu law alone, and not 
upon Hindu law supplemented by English law. It is true that 
there is no text of Hindu law directly bearing on the subject 
but the mere silence of any system of law as to the legal effec 
of a particular juristic act is in no way conclusive upon the 
question of its validity (£f) It may be that the question was of 
no practical importance in early Hindu law where joint owner 
ship was the normal feature of society and individual owner 
ship an exception. As regards the creation of future interests 
however, a rule far more stringent than the English doctrine 
against perpetuities, has been evolved by our courts of law out 
of the principles of Hindu law relating to gift of property. It 
has been laid down by the Judicial Committee in Tagore V. 
Tagore (g) that to make a gift valid under Hindu law the ; 
donee must be a sentient being in existence at the time of dt — 
gift. The law of wills as applicable to the Hindus ! 
moulded upon the law of gift, the same principle a — 
the case of testamentory bequest, and the person in « rhos 
favour any interest is created by the testator, —— | 
ence at the death of the testator. There are | 
, viz. first, the case in which the donee is a 
in the womb ,and secondly, ware De uq 
the widow of the testator under an ai 
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barring these exceptions, which are more apparent than real, 
no future interest can be created by a Hindu, cither by a deed 
inter vivos or by will in favour of an unborn person. 

Secuon 101 of the Indian Succession Act of 1865 embodied 
for the first time the rule of perpetuities under the Indian law. 
Under this section no bequest is valid whereby, the vesting of 
the thing bequeathed, may be delayed beyond the life time of 
one or more persons living at the testator’s death and the 
minority of some person who shall be in existence at the expi- 
ration of that period and to whom if he attains full age the 
thing bequeathed is to belong. This is somewhat different 
from the English rule; fer under English law, a period of 21 
years is allowed in gross irrespective of the existence of a minor, 
whereas according to Indian law it is only when the donee is a 
minor that the period of majority is allowed to be added to the 
life or lives in being. The age of majority is also 18 under 
the Indian law, and it is 21 only in those exceptional cases, 
where a guardian of the minor has been appointed by a court, 
or his property is under the management of the Court of 
Wards (h). 

The Hindu Wills Act of 1870 extended the provisions of 
this section, amongst others, to the Hindus; but in spite of 
that it was held authoritatively by the different High Courts 
m India that sections 99-191 of the Succession Act would 
neutralise the provision of section 3 of the Hindu Wills Act 
which laid down that the Act did not authorise the creation of 
any interest in property which could no: have been created 
before. The contrary view taken by Wilson, J. in Alangamon- 
pri V. Sonamoni (i) was reversed in appeal (j). In 1882 the 
Transfer of Property Act was passed and section 14 of the Act 
enacted with regard to transfers inter vivos the same rule against ————— 
perpetuities as was laid down in respect of testamentary bequest | — 
. ‘section 101 Indian Succession Act. By virtue of the saving alio C 
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perty Act which is an Act by the Indian Legislature and 4 
to the whole of British India with the exception of the Mi 
Presidency and (3) Madras Act VIII of 1921 which ape 
the town of Madras only. k is declared bw all these 
a transfer infer snos or disposition by will of any 
a Hindu shali not be invalid bv reason only that the 


or legatee is an unborn person at the date of the transfer or 
the death of the testator as the case may be. The with 

















um which such gift or bequest shall vest, is the same as ld — 
down im section 14 of the Transfer of Property Act and sam 
IOI of the Indian Succession Act. As the doctrine laid down in 
Tagore V. Tagore (k) has now been modified by the em — 
ments mentronmed above, there is no inconsistency now bet 
the provisions of section 14 of the T. P. Act or section 10] ofthe 
Succession Act (which has been recnacted as section 114 of the 
comsobdared Succession Act of 1925) and any principle 
Hindu law, and that may be the reason why the saving 
contained im section. 2 of the Transfer of Property Act, 
been dropped in the Amended Act of 1929. ENS —— 

This, im short, is the law of Perpetuities which governs We 
Hindus at the present day. Now a Hindu idol is a juris — 
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Bench decision of the Calcutta. High Court in Bhupau Nath 
V. Ram Lall (p) settled the point that the principle of Hindu 
law laid down in Tagore V. Tagore which prohibits a gift to a 
nomexistent being has no application to a religious trust and 
cannot invalidate a bequest to trustees for establishment and 
worship of an image after the death of the testator. 

To daim exemption from operation of the rule against 
perpetuities, it is essential that the dedication should be a real 
bona fide one and not a mere device to tie up the property in 
the donor's family. In Sookhomey Chandra Das V. Sm. Mono- 
hari-(q) a Hindu testator directed that his estate should 
remain intact and that 5/16 of the income only should be 
spent for worship of certain deities and for maintenance of 
family members for ever. It was held that under the Hindu 
law such disposition was invalid. You will see later on, that a 
dedication of property may be of a partial character, and 
beneficial interest may be given to devisees in a certain order 
subject to a trust for religious purposes. In such cases there 
arc generally. provisions for perpetual descent and restrictions 
on alienation of the property. Such restrictions would 
obviously be invalid for violating the perpetuity rule, and the 
State will descend as on intestacy, the heirs at law being liable 
to maintain the proper expenses of religious rites and cere- 
monies (r). - — 
.. In the case of a private trust of a non-religious character, ET 
for the maintenance and support of the donors family mem- E. 
bers, the rule against perpetuities will apply, the trust not being —— 
charitable in the proper sense of the word. Thus, a trust — — — 
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tutes, to another charity is not invalid. In chis cia RD 
a bequest in favour of the Lower Circular Road Baptist Church 
subject to certain conditions and in the event of the 
ment of the conditions, there was a gift over in favour of à 
Howrah Baptist Church and other charitable and religious 
imstitutioms. li was held that there was nothing illegal o 
impossible in the conditions and as they were not fulfilled the 
git over came into operation (uw). F 
You will mouce that section 18 of the Transfer of Property 
Act expressly makes an exception to the perpetuity rule when 
the transfer of property is for the benefit of the public im the 
advancement ot religion, knowledge. commerce, health, safety 
etc. There is no such exception provided in the Indian Succes 
sion Act. It was held by the Calcutta High Court in Jones V. 
Administrator-General of Bengal (v) that section 101 of the — 
Succession Act (which corresponds to section 114 of the present — 
Act) applies to religious and charitable gifts as well, there being. — 
no exception provided in the Act to the application of the 
perpetuity rule in such cases. The decision does not seem to 
be correct. It has been rightly pointed out (w) that both sec 
uon 14 of the T. P. Act as well as section 114 of the Indian 
Succession Act apply only to gifts and bequests to living per 
sons and not for religious and charitable purposes. 
reference to the minority of some person, who shall he in exist- 
ence and to whom if he attains full age the thing | 
is to belong, makes it clear that it has no application. T 
cases. Section 18 of the T. P. Act is thus quite superüuous — 
As the law does not favour tying up of. props 
askance also at any device by which the income is 
be hoarded and accumulated for an unreasonable | 
time. Pire madre ele nga scoala 
— cate ee ee n 
accumulation of income is not permitted. Ihe E 
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or respective minorities of anv person or persons who would, 
under the instrument, if of full age. be entitled in the income 
directed to be accumulated. There are certain exceptions to 
this rule viz. when accumulation is directed for payment of 
debts or raising portions, or respecting the produce of timber 
or wood. 

It is well settled in England that the direction for accumu- 
lation beyond the limits prescribed above are not valid even 
when the disposition is in favour of charity. When there is an 
unconditional gift to charity, a direction for accumulation is 
invalid and the resuit is that the income becomes immediately 
distributable. The charitable institution to which the capital 
and accumulaion are given absolutely has the same right as an 
individual to stop the accumulation and call for the immediate 
payment of the gift. The heir or next of kin are not let in (y). 

There is no express text of Hindu law relating to restraint 
on accumulation of income. Such directions occur from time 
to time in Hindu wills and the practice is undeubtedly of some 
standing. In none of the cases decided by our courts has a 
direction to accumulate the income been declared to be per se 
illegal in Hindu law. The court leans against the validity of 
such directions when there is no disposition of the beneficial 
interests in the property, the income of which is directed to be 
accumulated, and the object^of the testator is merely to create 
pereptuity as is illustrated by the decisions in Sookhomoy 
Chandra V. Monohari (z) or Kumar Ashima V. Kumar Kristo 
(a). Similarly when the grantor after making an absolute gift 














enjoyment and directing accumulation of income, 


x the court has pronounced such disposition to be invalid (b). 
.. In Amritlal V. Surnomoye (c) a Hindu testator bequeathed his 
prope y to trustees and directed them to pay, every month out 
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issue, and the entire corpus of the estate together with 
accumulated income was to be handed over to the adopted s 
but only after the death of the widow and not during her 
time. The plaintiff claiming as the validly adopted son. 
testator under the authority given by the latter, 
the suit, and claimed immediate possession of the corpus anè 
the income subject to payment of the monthly allowance toe —— — 
widow on the ground that the direction to accumulate. — 
income till the death of the widow was void. Jenkins, J hdd — — 
that the plaintiff was proved to have been validly adopted, but 
as the direction regarding accumulation of income was me 
illegal the suit was dismissed. "I hold" thus observed te — 
learned Judge "that it is not incompetent for a Hinds tM 
proper limitation to direct an accumulation of the income | = 
property which under his will vests in his executor or trus 
Pete ie If accumulation is permissible then in the absence | 
the specific provision, the limit must be that which « | 
the period during which the course or devolution of «T 
can be directed or controlled by a testator, and applying th 
test to the present case I am of opinion that the ac 
directed in the present case during the widow's life time * 
in excess of that permitted by law”. The learned Judge fu 
said that the fact that the object of the testator's bounty & 
not be ascertained at the testatór's death, would not be 
necessary indication of illegal remoteness. On. appeal (é + 
judgment of Jenkins, J. was reversed on the ground p 
authority given by the testator to adopt a son was not 5 
the Hindu law as it was not given to the widow ; 
her along with the other executors, and as the p 
acquired no title to the property by virtue of 
must necessarily fail. Of the three Judges c 
appeal bench, Trevelyan, J. addressed himself te 
atin EN the —— of the | 
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held that in Hindu law a direction to accumulate is not per se 
| illegal, and such a direction should be given effect to if it is 
not opposed to public policy and not given for an illegal object 
or otherwise inconsistent with Hindu law. In this case there 
was a direction bv the testator that the surplus income of the 
trust property should be deposited in the Bank of Bengal till 
it amounted to Rs. 10,000 /- and the proceeds were to be spent 
in feeding poor indigent Hindus. The direction was held to 
be valid, as there was nothing illegal or against public policy 
in it and the object of the testator’s bounty was a perfectly 
valid charity. 
In Nafar Chandra Kundu V. Ratan Mala (g) a direction 
to accumulate the income of a property for the marriage 
expenses of an unmarried son of the testator was held valid. 
It goes without saving that such directions are always valid if 
| the object is to create a fund for payment of debts or to benefit 
a minor donee to whom the beneficial interest is given (h). A 
direction to accumulate together with a gift of the accumula- 
tion is not bad unless it offends some other and independent 
_ rule of Hindu law (i) When a property is given to a deity 
| bat there is a direction that the Shebait should not spend the 
entire income, and some portion of it should be accumulated 
and never spent, such direction would certainly be void as 
repugnant to the grant. The position may be otherwise if 
there is no intention on the part of the grantor to give the 
property absolutely to the deity (j). Section 17 of the Transfer 
of Property Act, as it stand« at present, lays down the limits 
within which accumulation is permissible under Indian law. 
The section is applicable to Hindus, and consequently the more | EC 
_ an be said now to have been replaced by Wina — See a 
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maintenance of the property transferred. Section 18 of the 
Transfer of Property Act lays down inter alia that these resume 
tions shall not apply in the case of the transfer of property for 
the benefit of the public in the advancement of religion, know 
ledge, commerce, health, safety or any other object beneficial w 
mankind.  Iransfer for religious or charitable purposes am 
thus exempted from the rule against accumulation. Sud 
directions may however be void if, as said above, they ae 
repugnant to the nature of the grant. An absolute transis 
of properiy to a charity cannot be cut down by direcuom 
regarding accumulation of income and the charity would have 
the right to demand immediate payment of the income. 
The only other topics that require consideration in d 
chapter are : —(1) how far the validity of a charitable russ 
affected by the bankruptcy of the settlor, and (2) whether apari 
from bankruptcy, it can be avoided by his creditors? So far 
as the first point is concerned, a charitable trust bemg @ 
hypothesi a voluntary transfer, is liable to be annulled on te 
transferor being adjudicated an insolvent within two years of 
the date of the transfer. The law on this point is contained 
in section 55 of the Presidency Towns Insolvency Act and s- 
tion 53 of the Provincial Insolvency Act. Section 55 of the 
Presidency Towns Insolvency Act runs as follows :— Am 
transfer of property not being a ‘transfer made before and i 
consideration of marriage, or made in favour of a purchaser or 
incumbrancer in good faith and for valuable consideration. 
shall, if the transferor is adjudged insolvent within two year 
after the date of the transfer be void against the | 
assignee". Section 53 of the Provincial Act is worded dna 
slightly different manner. Under it, any transfer of property = 
not being a transfer made before and in consideration keni : 
riage or made in favour of a purchaser or incumt 
good faith, and for valuable consideration shall, if the tı 
is adjudged insolvent, on a petition presented within t wo 
after the date of the transfer, be voidable as against the ri 
and may be annulled by the court. It will be — 
though the Presidency Towns Insolvency Act pes 
expression "void against the official assignee,” dtc | 
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adjudged insolvent on a petition presented within two years 
after the date of the transfer. Thus a transfer will be hit by 
the section if it is within two years from the presentation of 
the insolvency petition even though it is more than two 
years from the date of the adjudication order. The Presidency 
Towns Act on the other hand avoids the transfer, if the trans 
feror is adjudged insolvent within two years after the date of 
transfer. The words “is adjudged insolvent” mean the same 
thing as the expression “becomes bankrupt" in English law, 
and refer to the date of commission of the first of the acts of 
: insolvency which are proved to have been committed by the 
| debtor within three months next preceding the date of the 
presentation of the Insolvency petition (k). Under both the 
Acts the insolvency of the transferor within the periods men- 
_ tioned aforesaid renders the transfer liable to be annulled at 
the instance of the official assignee or the receiver as the case 
may be, the only exceptions being made in cases of antinuptial 
settlements and transfers in favour of purchasers for value in 
good faith. As a charitable trust is not for valuable considera- 
tion the presence or absence of good faith is immaterial, and 
such trusts cannot come within the exceptions mentioned in 
the sections. 

Even if a charitable trust does not come within the mischief Avoidance 
of the above provisions of insolvency law it can still be avoided 
- at the instance of creditors either existing or future, if it relates 
| © immovable property, and was made with intent to, defeat 
- œ delay their claims. The English law on this subject was 
Previously contained in Statute 13 Eliz. Chapter 5. That 
Statute now repealed has been re-enacted in a modified form 
by section 172 of the Law of Property Act, 1925. In India 
section 53 of the T. P. Act, embodies the Statute law on the E 
Point, and sub-section (1) provides that “every transfer of — — — ET. 
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the element of consideration. To invalidate a transfer unde 
this provision of law it is however necessary that the transferor 
should have the intention to delay or defeat the claims o 
his creditors. The section, as it stood prior to the amendment 
of 1929, provided that a presumption would arise that te 
transferor had the intention of defeating or delaying hs 
creditors when the transfer was made gratuitously or for 3 
grossly inadequate consideration. This is now omitted amd 
the mere fact that the transfer is without consideration would 
not raise a presumption that the transferor had any fraudulent 
intention within the meaning of the section. It is true thai 
fraudulent intention can seldom be proved by direct evidence: 
it must be an inference from all the facts and circumstances 
of a particular case. It is true also that a man is presumed © 
intend the natural consequences of his action. The facts that 
the settlement was voluntary and that the creditors were actually 
prejudiced by the settlement, would not however be conclusit 
in law to prove that the settlor had the intention of defeating 
or hindering his creditors. In Freeman V. Pope (D, Law 
Hatherley said: “It is established by authorities that in t 
absence of any such direct proof of intention (to defeat @ 
delay) if a person owing debts makes a settlement which sub- 
tracts from the property, which is the proper fund for payment 
of those debts, an amount without which the debits cannot be 
paid, then since it is the necessary consequence of the settle 
ment that some creditors must remain unpaid, it would be the 
duty of the Judge to direct the Jury that they must infer the 
intent of the settlor to have been to defeat or delay his creditors 
and that the case is within the statute". This view was nó 
accepted in the later case of Exparte Mercer, Re Wise (m) 
where Lord Esher rejected the argument that if the necessar* 
consequence of the transfer was to delay or defeat creditors 
therefore "as a proposition of law the tribunal which had @ ~ 
consider whether he did intend to defeat or delay his creditors 
was bound to find that he did". "No doubt" thus observed - 
the learned Master of the Rolls “in coming to a Le 
conclusion as to the intention in a-man's mind, ouk 
take into account the necessary result of the acts h 
done. I do not use the words — P —— 
but in their ordinary business sense, and of c 
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other circumstances make you believe that the man did not 
intend to do that, which you are asked to find that he did 
intend, to say that, because that was the necessary result of 
what he did, you must find contrary to the other evidence, that 
he did actually intend to do it, is to ask one to find that to be 
a fact which one really believes to be untrue in fact". This 
decision was approved in the subsequent case of Re Holland, 
Gregg V. Holland (n) The view that emerges from these 
somewhat conflicting pronouncements appears to be this: 
The fact that the transfer had the effect of prejudicing the 
creditors of the transferor, would certainly be a material. circum- 
stance in coming to the conclusion as to whether the latter had 
an intention of defeating or delaying the claims of the creditors. 
The court can certainly draw a presumption adverse to the 
settlement, on the strength of the well-known maxim that a 
man is presumed to intend the ordinary and natural conse- 
quences of his acts. The presumption however is not an 
irrebutable or conclusive presumption of law. The effect of 
the presumption would be that the burden would shift on to 
the person who seeks to uphold the transfer, to prove 
affirmatively that no such intention existed. In other words 
the court should rest its decision on all the facts and circum- 
stances proved in a case, and not merely upon the fact that the 

















transfer had actually the effect of prejudicing the creditors of 
_ the transferor (o). | 
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LECTURE IV. 
Religious Trust in favour of Idols 
(Debutter) 


In the last two lectures I have discussed the essentab 4 
valid religious and charitable trust according to Hindu WW 
I have attempted to explain, by whom, in what manner and Wi 
what purposes such trusts could be created and the provision 
of law they must conform to, in order to make them legal: 
enforceable. The propositions laid down are all of gener 
application and I have not referred to particular provisions æ 
law which are applicable only to particular forms of trust & 
would be necessary now to descend into particulars and set out 
the nature and incidents of certain well-known types of rel 
gious trust which are known to the Hindus from very ean 
times and which have acquired such special characteristics = 
cannot be conveniently included in any general discusses 
There are two kinds of religious trusts, both of which am 
ancient and highly popular in Hindu Society; one of them 5 
known as Debutter or endowment in favour of an idol, whik 
the other can be described as Mutt or Matham which means? 
religious establishment endowed for the benefit of cerais 
classes of ascetics or religious men belonging to particular seos — — 
or congregations. Fach of these types of trust has to be dealt 
with separately and unless the rights and duties of different 
classes of persons interested in or having control over these 
endowments are ascertained, it would not be possible to appr 
ciate the law relating to the administration of these trusts. ‘== 
will begin with debutter or endowment for worship — — 
which is the commonest form of religious trust known wo he 
Hindus. m. s = 

It goes without saying that an endowment for rship. 
idol could not be thought of until idol worship t re | m 
established feature of Hindu religion. I have told you is n - 
first lecture that no trace of idol worship existed duri ng the 
Vedic period. The Vedic gods might have ru at the outs Se | 
mere idealised forms of certain radiant and I — 
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demon Vritra and lets loose the water. But as Ragozine points 
out that “though the gods were given human attributes, they 
were not transformed into reproductions more materially tan- 
gible than the spoken word” (a). The Vedic sages in course of 
time looked beyond these natural phenomena and caught a 
glimpse of the eternal and immutable principle that manifests 
itself in the various forces of nature but yet transcends them 
all In the celebrated Hansabati Rich it is said “As light He 
dwells in the luminous sky, as Vasu (air) He dwells in the mid 
space. as Hotri (fire) He exists on the sacrificial alter, as a guest 
He exists in the house. as life He exists in men, as Rita (truth 
or divine order) He exists everywhere: as supreme entity He 
exists. He shines in sacrifice, in the sky, in water, in light, in 
mountains, and in truth" (b) The different gods were now 
spoken of as different manifestations of the same entity. "Ihe 
wise call him Indra. Agni. Varuna, that heavenly golden 
winged Marut. To what is one, the sages give many a name, 
they call him Agni. Jama and Matariswan" (c) These ideas 
paved the wav for the development of philosophical monism 
that is found in the Upanishads. 

Although there are many gods mentioned in the Vedic 
Ni, you would remember one peculiar feature of Vedic 
religion which led Maxmuller to give it the name of Heno- 
theism. Each god was in his turn the highest God, the creator 
and sustainer of the universe, the protector of man and giver 
of all happiness to him. Thus, Indra is spoken of as the sole 
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certainly after the death of Buddha. Strange as it might appart 
to be, idol worship was an indirect offshoot of the Buddhis 
religion. Buddhism did not trouble about the existence of any 
Supreme Being. but it encouraged worship of relics, sanctuaries 
sacred structures like the stupas etc. At about the first centur 
A.D. the worship of Buddha images became a feature of the 
Northern or Mahayana School of Buddhism which introducd 
also the worship of images of previous Buddhas, the vanos 
Bodhisatwas and their consorts and a multiplicity of other god: 
as well There is reason to believe that side by side with the 
rise of the Northern School of Buddhism the worship of Hinds 
gods and goddesses as described in the Purans began to be 
more and more popular and it was largely encouraged by the 
Gupta Emperors between the 4th and 6th cenury ACG The 
advent of Sankara, the Hindu religious reformer, marks te 
decay or extinction of Buddhism in India. Although that 
great philosopher and saint propounded his celebrated nom 
dualistic doctrines on the basis of the hoary Upanishads, he did 
not discourage the Pouranic forms of worship or the idea of a 
personal God so far as the ordinary people were 
The subsequent philosophers like Ramanuja, Madhya, Balla 
bacharya and others who founded the various sects of Hinduism 
that are found at the present day laid supreme stress on the 
existence of a personal God and the way to reach him through 
Bhakti or devotion. These sages freely relied on Pouranic texts 
in support of the doctrines they propounded. Except im cass 
of certain dissenting sects, image worship can be taken to be an 
established feature gr the popular Hindu religion, d 














































form of worship (1). 
Hindu pantheon, only a few of them are vont in t 
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The majority of temples are dedicated to Siva, Vishng, - 
Surya and Ganapati. The Siva temples, some of — re 
large and picturesque, are to be found all over India a 
also are the temples of Vishnu who is worshi j p F E 
E p aaia ai sA a EN 
Narasingha, etc. Sakti is the female principal who | 3 
of as the consort of Siva. The Purans as well as t r 
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Arvans and is admittedly one of the earliest objects of worship. 
It is said sometimes that the Vedic mythology was merely 
elaborated in the Puranas. This is not wholly or even sub- 
stantially true. The sources of some of the legendary stories 
occurring in the Purans can, no doubt, be traced in the Vedas 
but it would not be correct to sav that the Pouranic gods were 
mere reproductions of the Vedic gods. There is nothing in the 
Vedas corresponding to the Pouranic Trinity of Brahma, 
Vishnu and Siva. Brahma in the Vedic text signifed the Sun, 
or was a synonym of prayer. Vishnu in the Rigveda occupied 
a rather subordinate position. He was also identified with the 
Sun, and his three strides encompassing the three spheres of 
existence. as suggestive of all pervasiveness constituted the 
foundation of the Pouranic legend of the three steps of Vishnu 
in his incarnation of the “Dwarf”. Siva hardly appears as the 
name of any deity in Vedic time. The expression “Siva” means 
propitious or benignant. Rudra, one of the Vedic deities, was. 
in all probability, another name of Agni or fire, and the Purans 
identified Siva with Rudra. We hear very little of Ganapati 
or Kartikeya im the Vedas. Kali, who is described in the 
Purans as a consort of Siva, was spoken of in Mandukopanishad : 
as one of the seven tongues of fire, while the name of "Uma" 
occurs in the Kenopanishad, where she is described as a res- 
plendent lady who gave lessons in divine knowledge to the 
gods. Sri Krishna, who looms so large in the Pouranic litera- 
ture, is mentioned only as a scholar and not a deity in the 
Vedas, though many of the legendary stories attributed to him 
in the Purans are traceable to similar legends associated with 














Indra in the Vedic literature. 


It is not necessary for our present purpose to pursue these | F 
discussions any further. Though the Purans are by no means  — Lr 
uniform, the legends associated with the various gods are fairly — 
well known and have been the basis of a considerable. mass of ELIT 
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of form 1s only for the benefit of the worshipper and nothing 
else (J). 

Along with the establishment of idol worship, in Hinds 
religion, elaborate rites and ceremonies, it seems, were intm- 
duced by Brahmanical writers in regard to building of temple 
and consecration and purification of idols. I will touch thes 
matters very briefly. A temple is the house of the deity and 
many of the rules of construction of a temple are practically 
the same as are prescribed for construction of a dwelling howe 
the additional rules being laid down to ensure greater sanctity 
of the structure that is meant for the abode of a deity. One 
who wants to build a temple has got to select the proper tme 
for building with reference to astrological calculations. There 
are detailed rules relating to selection of the site which include 
examination of the nature and colour of the soil, its odour. 
taste, solidity etc. After the site is selected, it is ploughed up 
and seeds are sown in it. As soon as the seeds germinate. the 
crop is allowed to be grazed over by cows. The cardinal points 
are then to be ascertained for giving this structure an auspr 
cious aspect and there are rules to be observed regarding the 
materials to be used and the location of doors, windows, etc 
The important religious ceremony is the Vastu Jaga in honour 
of Vastu Purusha or Vastu Debata who presides over dwelling 
house, with oblations of milk, rice and sugar. This Fasu 
Jaga is a very ancient ceremony which dates from the Grihbya 
Sutras of Aswalayan and Goville. The Purans, however, com 
tam a mythological legend regarding the Vastu Purusha and 
the modern form of the sacrifice in honour of this deity is de 
cribed among others in Matsya Purana, Brihat Sambita and 
Devi Purana. All these ceremonies in connection with the 
building of a temple have been described with elaborate full - 
ness by Pandit Prana Nath Saraswati in his Tagore — 
on the Hindu Law of Endowment (k) They are of © : 
importance to a lawyer, as no question of law — 
turn upon the manner in which a temple has been c 
Even if the rules prescribed by the Smriti —— 
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says “The image of Hari (God) prepared of stone, earth, wood, 
metal or the like and established according to the rites laid 
down in the Vedas, Smrities and Tantras ts called the estab- 
lished ; .... where the self-possessed Vishnu has placed himself 
on earth in stone or wood for the benefit of mankind, that 1s 
styled the self-revealed" (1) A Savambhu or self-revealed 
image is a product of nature, it is Anad: or without any begin- 
ming and the worshippers simply discover its existence. Such 
mage does not require consecration or Pratistha. All arti- 
haal or man-made images require consecration. An image 
according to Matsya Purana may properly be made of gold, 
silver, copper. iron, brass or bell metal or any kind of gem. 
«one or wood, conch shell, crystal or even earth (m). 
Some persons worship images painted in wall or canvass, 
says the Brihata Purana and some worship the spheroidical 
stones Known as Salgram (n). Generally speaking, the Pouranic 
writers classify artificial images under two heads: viz. (1) 
Lepya and (2) Lekhya. Lepya images are moulded hgures of 
metal or clay, while Lekhyas denote all kinds of pictorial 
mages including chiselled figures of wood or stone not made 
by moulds. In the case of Goswami Geeridhariji V. Raman- 
lalji (o) which went up to the Privy Council, the subject matter 
9f dispute was the pictorial image of the head of the Ballava- 
charya Sect and not of any deity. Images again may be perma- 
nent or temporary. Temporary images which are set up for 
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of the artist. For this purpose a separate structure known = 
Adhivas Mandap is set up together with an ablution hall 
known as Snan Mandap. The image is first carried in proce 
sion to the Snan Mandap. The founder then utters the Sex 
kalpa Mantra or formula of resolve and the priests begin ther 
functions. The image is bathed and washed and then follow 
the different ceremonies including Homa or offering of obl 
tion to the sacred fire and Pran Pratistha or vivification eme 
money by which the eternal spirit is supposed to be infused 
into the idol. The image is then taken to the temple and the 
temple itself is formally dedicated to the deity. The whok 
idea is that by these sacred rites, a simple piece of wood @ 
stone becomes a fit receptacle of divinity. According to orthe 
dox Hindu ideas Pratistha or consecration is the means b 
which the universal soul is localised and made to dwell ati 
particular place. 

I have purposely avoided reference to the details of WE 
Pratistha ceremonies. Those of you who are interested in WE 
subject may do well to read the elaborate discussion of thet 
rites given in P. N. Saraswatis Tagore Law Lectures on Hindu 
Law Endowments. As I have already indicated, there is me 
unanimity of opinion amongst the Brahminical writers = 
regards the ceremonies that are to be observed at the installa 
uon of a particular deity. The rites themselves show signs of 
development or change in course of time and differ at different 
places. Even the Pran Pratistha or vivification ceremoni 
which is supposed to be all important has not been noticed i» 
Brihata Samhita. Ordinarily when an idol is installed im 2 
temple, the presumption is that the ceremonies have been pro 























perly performed. I do not think that even if it is proved bt 






evidence that some of the ceremonies were omitted, it 
affect the rights which the deity as a juristic putes — 
m law. In the case of Doorga Proshad V. Sheo 1 nad 

the Calcutta High Court observed that "According ws | 

nations when an idol has been consecrated by the a 
ceremonies performed and Mantras pronounced, the « 
which the idol is the visible image resides in it and n 
substituted image and the idol so spiritualised ree 
has been termed in juridical person.” I will show in ul 
of this lecture that even if the first part of these ol 





























Cen OS 
CENTRAL LIBRARY 


VALID RELIGIOUS AND CHARITABLE TRUST 


really the spiritual object which is embodied in the image and 
not the image itself that is regarded as the holder of the pro- 
perty. Ihe fact that a properly consecrated image does not 
exist at the time of the gift does not affect the validity of the 


gft at all. 
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After a deity is installed, it should be worshipped daily Worship 


the 


according to Hindu Sastras. The person founding a deity 
becomes morally responsible for the worship of the deity even 
if no property is dedicated to it. This responsibility ts always 
maintained by a pious Hindu either by personal performance 
of the religious rites or in the case of Sudras by employment of 
a Brahmin priest (q). The daily worship of a consecrated 
image includes the sweeping of the temple, the process of 
smearing, the removal of the pervious day's offerings of flowers, 
the presentation of fresh flowers, the respectful oblation of 
rice with sweets and water and other practices. "I he deity in 
short is conceived of as a living being and ts treated in the 
same way as the master of the house would be treated by his 
humble servant. The daily routine of life is gone through. 
with minute accuracy, the vivihed image is regaled with neces- 
saries and luxuries of life in due succession even to the chang- 
ing of clothes, the offering of cooked and uncooked food and 
the retirement to rest" (r). 

According to Hindu sages, an image becomes defiled if it 
5 not worshipped regularly. Reconstruction or purification of 
the image is ordained im cases where the image is mutilated, 
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as set out above are most liberally construed. It is enough 
if an image is established substantially representing the old o 
is treated as such, and the fact that the replacement was not 
made within the prescribed time though blamable from the 
orthodox point of view does not affect the validity of replace 
ment (u). Where the settlor had provided for Puja bemg per 
formed in a specihed Bhajana Matam, and subsequently that 
building was lost to the trust, it was held that that did no 
extinguish the trust, as a new Bhajana Matam could be œm 
structed and Puja performed there (u*). 

Ihe mere fact that an idol has been established does not 
itself create a Debutter. A religious trust by way of Debutter 
can come into existence only when property is dedicated for 





worship or service of the idol. When there is no endowment | 


in favour of an established idol, no trust in the legal sens 
of the term can possibly come into being; it is only the moral 
duty of the person who founds the deity or his heirs to carry 09 
the worship in such a way as they think proper. Thus, if the 
ancestor makes no endowment, there is no legal obligation 08 
the descendants to spend money for the worship of the idol ; 
and if one of them spends money, he cannot bring a suit for 
contribution against his co-heirs (v) Now property can be 
given to an idol either at the time when it is consecrated or at 
any subsequent period and not -only such property may be 








given by the founder or a Shebait, it might also consist of ofer — 
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way as a natural person. "Ihe idol, deity or religious object" 
observed West and Buhler in their Digest on Hindu Law, “15 
looked upon as a kind of human entity." It is a sacred entity 
and ideal personality possessing proprietary rights (x). The 
Judicial Committee has pointed out on more occasions than 
one that it is only im an ideal sense that property can be said 
to belong to an idol and the possession and management of it 
must in the nature of things be entrusted to some person as 
Shebait or manager (v) The legal principle has thus been 
summed up in one of the recent pronouncements of the Judi- 
dal Committee : “A Hindu idol is, according to long estab- 
lished authority, founded upon the religious customs of the 
Hindus, and the recognition thereof by courts of law, a "juristic 
entity. It has a juridical status with the power of suing and 
being sued. Its interests are attended to by the person who has 
the deity in his charge and who is in law its manager with all 
the powers which would, in such circumstances, on analogy, be 
given to the manager of the estate of an infant heir. It is un- 
necessary to quote the authorities; for this doctrme, thus 
smply stated, is firmly established" (z). 

In the conception of Debutter therefore two essential ideas 
are involved : In the first place, the property which is dedi- 
cated to the deity vests in an ideal sense in the deity itself as a 
juristic person. In the second place the ideal personality of 
the idol is in the nature of things linked up with the natural 
personality of the Shebait, manager or Dharmakartta, who as 
persons entrusted with the custody and worship of the idol are 
obliged and empowered to do what may be required for the 
service of the idol and for the benefit and preservation of its 
property. The title to the Debutter property is in the idol and 
not in the Shebait, who is not and cannot be a trustee in the 
sense in which it is used in English law. The Shebait is how- 
ever a trustee in the general and ordinary sense of the term, 
and as I have said in the first lecture, the distinction between 
legal and equitable ownership is a highly artificial distinction 
_ Which had its origin in England owing to purely historical 
. reasons and such distinction is not essential to the juridical con- 
ception of trust. The Shebait holde. tho. Dal mua, aan na 
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A prous Hindu ordinarily dedicates property to a deity by - 
following the usual ceremonies of Sankalpa and Utsarga. Asha 
been explained in the previous lecture the performance of thee — — 
ceremonies is neither essential nor conclusive for the purpose of 
proving dedication in law. You will remember that no express 3 
words of gift either directly or by way of trust are necessary © K 
create a valid endowment (a). There is no necessity of any : 
document in writing. If the donor chooses to dedicate pre — 
perty by executing a deed of Arpannama in favour of the idoi 
the document is certainly registrable ; and the law of registra | 
tion would also be attracted if a trust deed is executed by the” — 
founder by which immovable property of the value of Rs. 100 A 
or upwards is transferred to trustees for worship of an idol ix 
If the dedication is by will, it goes without saying that the will — 
must be signed and attested in the manner laid down by law p 
But the founder need not employ any of these forms. He an 
create an endowment merely by renouncing his right in a 
particular property in favour of the idol or the religioon KA 
for which the endowment is intended, and the law will impos" 
the obligation of a trustee upon him or his heirs, or such other 
persons as have the custody of the deity and its property. The — 
fact that the requisite ceremonies of Sankalpa and Samarpat 
were gone through would be only a relevant piece of evidenc 
to show that the donor effectively renounced his rights in the 
property in favour of the religious purpose. All these matters 
have been discussed in the last lecture and the principles of law _ 
laid down there though in general terms are —— to i li 
kinds of endowment in Hindu law, whether made in fave 
an idol. or any other religious object. It is not 
repeat all these matters in the present lecture. 1 will u 
in details only those topics which have a Se x 
the question of dedication of property to idols. =~ 

In a Debutter endowment, as you — 
idol is the recipient or donee of the endowed p 


vests in it as a juridical person. 
— Dedi jw menter. dio iE 
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hold that a gift to an idol which is not consecrated or in 
"existence at the time of dedication is not valid. Thus, in 
Upendra Lal Boral V. Hem Chandra (c) where one of the ques- 
tions raised related to the validity of a bequest in favour of a 
E: non-existent idol, it was held by the learned Judges that “if 
wi there was a gift to the idol, it was bad, because there was no 
idol in existence at the time of his death, and further if there 
was a power to make such a gift the power was ineffective 
sé because on the authority of Bai Mativahu V. Bai Mamubai (d) 
P we think that " a power must be to convey to a person who was 
= in existence either actually or in contemplation of law at the 
= death of the testator and the idol to which the dedication is 
— . sought to have been made was not then in existence". The 
2 learned Judges proceeded to say, "the deity no doubt is always 











P in existence but there could be no gift to the deity as such and 
_  — there was no personification of the deity to whom the gift could 
- have been made. or who was capable of taking it." The same 
— view was taken by Stanlev, J. in Rojomoyi V. Troylukho (e) 





and it was held that a direction in the will of a testator to 
» — establish a ‘thakur’ to whom the entire residuary estate was to 
r . go was invalid. "Whether a gift be in ‘presenti’ or in futuro”, 

5 _ thus observed the learned Judge, “it is settled that the donee 
— must be a person in existence and capable of accepting the gift 
— at the time it takes effect—-Tagore V. Tagore (f). That which 
es «annot be done directly by zift cannot be done by the interven- 
| . Uon of a trustee; Krishna Ramani V. Ananda (g); Rajendra 
mi. Dutt V. Sham Chand (h). An idol cannot be said to have juri- 





— di | existence, unless it has been consecrated by the appro- 
— = € ceremonies, and so has become spiritualised. Before 
— the deity of which the idol is the visible image 


EM a réside in the idol: Doorga Pershad V. Sheo Pershad (i)." 
In Nagendra Nandini V. Binoy Krishna (j) Stephen, J. took it 


Ep 





|. !9 be a settled law that a bequest to a thakur not in existence 
RS the date of the death of the testator was not valid. —* 
È c here that the case of Doorga Pershad 


à (K), to which reference was made by Stanley, 
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execuion of a money decree against the Shebait, and the pur 
chaser brought the image to his house and continued to com 
duct its worship. The Shebait’s son set up another image of 
the god, and instituted a suit against the purchaser to recover 
the property but not the original image. It was contended on 
his behalf that the removal of the original image destroyed it 
sanctity and justified its replacement by another image, and in 
any event the property should be devoted to the worship of the 
second image also. The first contention was negatived and 
with it the second contention fell also. It was held by the 
learned Judges and quite rightly that no second image could be 
set up when an existing image continues fit for worship. the 
deity being intended by the founder to be worshipped by one 
image and not simultaneously by two. No doubt the learned 
Judges observe in the course of their judgment that according @ 
Hindu rites when an idol has been consecrated by appropriate 
ceremonies and pronunciation of Mantras, then and then only 
the deity of which the idol is the visible image could reside 
in it. But there is nothing in the decision which might be 
taken to lay down that a dedication is not valid unless a com 
secrated image is in existence at the date of dedication. 
question was neither considered nor decided by the k k 
Judges. The authority of the cases referred to above has been 
overruled by the pronouncement of a Full Bench of the 
Calcutta High Court in Bhupati Smrititirtha V. Ram Lal (1) 
The main question referred to the Full Bench was: “Does the 
principle of Hindu law which invalidates a gift other than to 
a sentient being capable of accepting it, apply to a bequest to 


: 
A aem. 












































trustees for the establishment of an image and the we : up of 
a Hindu deity after the testator's death, and make such 4 


bequest void ?" The Full Bench answered the question in he 
negative. Sir Lawrence Jenkins who presided over the Fut 
Bench in the course of his judgment observed that the "rule which 
equires relinquishment should be to a sentient person do 
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.. (m) has been followed by other High Courts in India, and it 
2p een held by the Allahabad High Court in Mohor veio 
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before us, we should be allowing fiction to be built on fiction 
to the hindrance and not for the furtherance of justice.” 
Mookerjee, J. in the same case held on a review of all the rele- 
vant texts that according to Hindu law the rule about the 
acceptance of a gift as a necessary condition for its validity was 
applicable to secular gifts only. There is no foundation for 
the assumption that the dedication to deity or for religious 
purpose stands on the same footing. In summing up the legal 
position the learned Judge observed as follows :—‘“The view 
that no valid dedication of property can be made by a will to 
a deity the image of which is not in existence at the time of 
the death of the testator is based upon a double fiction, namely, 
frst that the Hindu deity is for all purposes a juridical person 
and secondly that a dedication to the deity has the same charac- 
teristics and is subject to the same rg trictions as a gift to a 
human being. The first of these propositions is too broadly 
stated, and the second is inconsistent with the first principles 
of Hindu Jurisprudence.” The provisions of Hindu law relat- 
ing to secular gifts are therefore not applicable when the dedi- 
cation is to the idol. Moreover,—and this was pointed out by 
Chatterjee, J.; who was a member of the Full Bench—the con- 
ception of Hindu jurists was not that the image of clay or 
stone constituted the juristic person. The Smriti writers have 
laid down that if an image is broken or lost another may be 
substituted in its place ; when so substituted it is not a new 
personality but the same deity and properties vested in the lost a 
or mutilated thakur become vested in the substituted thakur. S$ 
Thus, a dedication to an idol is really a dedication to the deity NE 
who is ever present and ever existent, the idol being no more = 














than the visible image through which the deity is supposed | E 
Specially to manifest itself by reason of the ceremony of con- * — 
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cally like Durga and has got no permanent image. The dedi 
cation of property for carrying on such periodical worship & 
perfectly valid, although every year a new clay image is to be 
prepared which is thrown into the river after the Puja is over 
(p. But although the image of the deity need not be in exis 
tence at the date of dedication, it is necessary that the donor 
should indicate with sufficient certainty the particular deity for 
the worship of which the property is dedicated. The endow 
ment it is said, must be in favour of one of the gods of the 
Hindu pantheon who is to be mentioned by name. A deed 
of dedication which does not mention the name of any god but 
is expressed to be for impersonal God has been held to be 
invalid. In Phundan Lal V. Arya Pratinidhi Sabha (q) it was 
held that a dedication not to any particular deity which was 
subsequently to be igstalled but to "Thakurj" in his 
‘Thakurdwara’ without mentioning the particular Thakurji to 
whom the property was dedicated was void for uncertainty. 
Similarly a gift of property to a grantee for the Seva of "God 
was pronounced to be invalid by the Calcutta High Court {r} 
When the intention of the donor is to endow a particular idol, 
and no name or description of the idol is given, the gift may 
fail for uncertainty, but I doubt very much whether a gift 
should fail, when the donor clearly intended there that it was 
meant for the formless or impersonal God. In Hindu scip- 
tures there are ample provisions for the worship of the formless 
and absolute Brahman and no question of uncertainty arises 
in such cases. Where the name of the deity though not clearly 
specified can be ascertained from the description given in the | 
deed, the gift cannot possibly fail. In Bankey Lal V. Peare — 
Lal (s). tbe gift was to Sri Ramchandra dememac ex — 
the two worlds. It was held that the ——— was | 
Ramchandraji —— is worshipped as an incarr 
"the god of the two worlds" w 
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for uncertainty, and it was answered in the negative. Deliver- 
ing the judgment of the Bench, Patanjali Sastri J., as he then 
was, observed that a gift for "worship of God" was, without 
more, valid in English law, and there was no reason to adopt 
a different rule in this country; that though the Hindu reli- 
gion was pantheistic, there was, underlying it, the concept of 
unity of God, and that further it should be possible in most 
cases to solve the problem "bv ascertaining the sect to which the 
donor belonged, the tenets which he held, the doctrines to 
which he was attached and the deity to which he was devoted” 
and support for this was found in the observations of Lord 
Eldon in Attorney-General V. Pearson (s?) Dealing with the 
Indian authorities, the learned Judge held that the true ratio 
of the decision in Phundanlal V. Arya Prithi Nidhi Sabha (s*) 
was that the gift had not been completed, and that Chandi- 
dharan Mitra V. Hariboladas (s*) proceeded on what was sup- 
posed to have been decided in Phundanlal V. Arya Prithi Nidhi 
Sabha (s). It is submitted that the law as laid down in 
Veluswami's case is sound, and that a gift to God simpliciter 
would be valid. 

The other matters relating to the nature of the Debutter 
Endowment can be conveniently discussed under the three 
following heads : — 

A. Whether the Debutter is real or nominal ? 

B. Whether it is absolute or partial ? 

C. Whether it is public or private ? 

I will take up these three matters one after another. 

As regards the first question, I have stated already that in Real — 
order that there may be a real dedication to a deity, it i$ neces Dehbutter. 
sary to show that the grantor intended to divest and did divest 
himself completely of every part of the property which was the 
_ subject matter of the grant, and the dedication was not a mere 
ee to e cp the property for the benefit of the 
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the conduct of the grantor and the surrounding circumstances 
have to be taken into account in order to determine whether 

the donor intended the deed to be real and operative Te — — 
complete the gift there must be transfer of the apparent ew 
dences of ownership from the donor to the donee (u) And 

so it was held that the mere execution of a deed was not sui 
cient to constitute a valid endowment (u?), and that it should 
further be shown that the settlor had divested himself of his 
title to the property dedicated (u*). In Pares Nath Thakur x. 
Smt. Mohan: Dasi and others (u*), it was held by the Supreme 
Court that the burden was heavy on a person, who pleaded 
that a document solemnly executed and registered was fici 
tious, and particularly so when he sued under Order 21, Rule 
63 of the Civil Procedure Code for such a declaration. The 
tests of a bona fide endowment generally are, how have the 
founder and his descendants treated the endowed property and 
whether the income has been continuously applied to the 
objects of dedication (v). The subsequent acts and condud 
of the parties are relevant only for the purpose of ascertaining 
what the original intention of the grantor was. Thus, if the 
profits of a dedicated property are appropriated by the exec 
tant for his own use and not spent for the worship of the idol 
and his subsequent dealings with the property show that he 
did not intend to create an endowment, the dedication will be 
held to be inoperative (w). But once the intention to dedicate —— 
is established the subsequent acts and conduct of the trustess 
even if they amount to breaches of trust would not invalidate — 1 
the endowment. As the Privy Council pointed out in Jugg — Í 
Mohini V. Sookheemony (x) a mere abuse of trust by a trus e 
for the time being cannot affect the validity of the endowr ne t — 
when there is no question about its being real and 
endowment originally ; but when the question itself is w et 
originally the endowment was real or fictitious the | 
which it was dealt with by the founder and his 
would be the essential matters for consideration. | — 
—— thus been summed up * fee - 
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chandra V. Ranjit (y). "In dealing with the question whether 
an endowment is real or nominal the manner in which the 
dedicated property is held and enjoyed is the most important 
point for consideration. A mere abuse of trust by a trustée 
for the time being cannot affect the validity of an endowment 
where there is no question about its being originally a real 
and valid endowment, but when the question is whether an 
endowment is real or fictitious the mode of dealing with it by 
the donor and his successor must be an important matter for 
consideration.” In Girijanand V. Sailajanand (z), it was held 
that when the question to be determined is whether certain 
property is Debutter or trust property or belongs to the 
alleged trustee in his own right, instances of appropriation of 
such property by the alleged trustee to his own use, if they are 
numerous and extend far back into the past in a continuous 
series will be good evidence of his right: but if the instances 
are only recent or are few and far between, they are not likely 
to be of much use and may be treated as instances of abuse of 
trust (z!). 

The question whether the Debutter is real or fictitious 
arises both when a need of dedication is put forward in proof 
of the endowment, and also where there is no grant of any 
other document showing its origin. When there is a docu- 
ment which purports to create the Debutter, it may still be 
proved as has been said just now, that the deed is benami or 
fictitious and was not meant to be acted upon. If however the 
founder's intention to dedicate is established and divestiture 
of interest is contemporaneous nothing further need be proved 
(a) The endowment would be perfectly valid even if there 
are subsequent acts of misappropriation or abuse of trust by 
the trustees. There are instances however, as I shall discuss 
presently, where the deed of endowment itself shows that no 
Teal dedication was meant for the deity or even if there was 
dedication it was not of the entire interest of the founder. 
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of endowment had been executed by one Pudmalochan bu 
ever since the execution of the deed, until after the death of 
Pudmalochan, no change took place in the accounts, or in the 
management or dealing with the business or estate or the pro 
ceeds thereof. Everything appeared to have been done in the 
same manner as if the deeds were not executed. Their Lord 
ships of the Judicial Committee in these circumstances pro 
nounced the deeds to be fictitious and inoperative. In Ganga 
Narain V. Brindaban (c) there was an endowment made by 
one Doorgaram of which he constituted himself the Sheba 
Within fifteen days of the date of endowment, Doorgaram 
transterred to his brother half of the endowed property. 
Although there was no other instance of transfer no attempt 
was made to prove that the income of the so-called endowed 
lands had been continuously devoted to the service of the idol 
It was held that the endowment was a nominal one. In Sn 
Thakurji V. Sukhdeo (d) there was a deed of endowment by 
which the entire property of the founder was sought to be 
dedicated to a deity. There was no mutation of the name of 
the idol and it was further proved that expenditure on the 
idol was at the most one-tenth of the total income. It was 
held that there was no intention to dedicate. Similarly, in Sa 
Thakur Parmod V. Atkins (c) where the alleged dedicated 
property was allowed to stand as secular property in the Land 
Registration Department, and the mode of dealing with the 
property by the parties interested showed that they still 
regarded the property as belonging to the estate, the ded 
of the court was that the original endowment was inc 
and the trust in favour of the idol was never — 
existence. If it is proved that the settlor was heavily 
when the deed of dedication was executed, that ` 
obviously be a material circumstance in — 
uon whether the deed was real or fictitious (f). | 
Chandra V. Rani Sarat Kumari (g) the events sho 
deed of endowment was intended to be acu 
DN not a benami deed. There were instances h er 
dai er COUTE eet oe aa aa ie ide 
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the provisions of the deed might show that the benefit intended 
for the deity was very small or of a nominal character. If the 
gift to the deity is wholly illusory there is no Debutter in the 
eve of law, but there are cases where a question arises on the 
construction of the document itself, whether the endowment 
created was only a partial one meaning thereby that the dedi- 
cated property did not actually vest in the omi but the latter 
enjoyed a charge upon the secular property of the founder, 
given to his heir or other relations, for the expenses of its 
worship. I will discuss this matter separately under the second 
head. I may only state here that where there is an out and 
out dedication to an idol, the reservation of a moderate portion 
of the income of the endowed estate for the remuneration of 
the Shebait would not invalidate the endowment either as a 
whole or to the extent of the income so served. In Jadu Nath V. 
Thakur Sitaramji (h) there was a dedication of the entire pro- 
perty of the founder to the idol, and the direction given was 
that half of the income was to be applied for the worship of 
the idol and repairs of the temple, and the other half was to 
go for the upkeep of the managers. Their Lordships of the 
Judicial Committee in holding the gift as a valid Debutter 
observed as follows : — 
“The deed ought to be read just as it appears, and there 
is no reason why it should not be so construed as meaning 
simply what the languaze says, a gift for the maintenance of the 
idol and the temple, under which the idol is to take the pro —— 
perty, and for the rest, the family are to be the administrators —— | 
and managers and to be remunerated with half the income of — 
the property. If the income of the property had been large a to 
question might have been raised, in the circumstances as és 2 
= throwing some doubt upon the integrity of the settlor's inten- — — 
— as the entire income is only 800 rupees a year, it is — x 
obvious that the payment to these ladies i rtr — BA 
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absolutely dedicated to a deity, it is not 
tarthing of the income should be spent for the 
Woh itself le is “ute wahan the competence of as 
provide that the nibh income should be — 
table objects eg feeding of the poor. Sadavart or € 
ment of prigrims and guests is often found to be an adjur 
A pubin Debuirer im the case of Monohar u cher, 
Bhupendra Nath Mukherice (p there was a provision. 
deed of dedication that the surplus income of the € 

shouid he penti upon maintcnancc of childless widows of 
tawis and construction of roads and excavation of t 
for public use. and these directions, it was held. did t 

the dedication moomplete E: 4 

The existence of any document. as has been -— 
I mot mecessarv to prove a Debutter, but the — I 
ment throws a heavy onus upon the party who sets 
wom to prove that a property has been imalrenably € 
te. an mtot (k) Ihe purchase of property in the 1 
an Wioli where the purchase mones does not come ron 
appropriated to the use of the idol is not tantam 
dedication of the property to the idol: it may be a 
hetitiows transaction (D. 

The fact that a property is ordinarily — 
is certainly a piece of evidence in favour of dec 
mot conclusive. In Binod Behari V. Manmatha ( 
- aiat: as follows : an 
“The fact that the property is called Debutter i 
evidence im the plaintiffs’ favour but it does not m 
of the whole burden of proving that the land » 
and is inalienable.” 
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revenue, that by itself would not destroy any trust which 
— existed prior to settlement proceedings. Similarly, it was held 
— What the mere fact of the land having been released by Gov- 
ernment on the ground of its having been appropriated to the 
= services of an idol does not impose on it the character of a 
= religious endowment so as to xi mpt T permanently trom 
= . wing attached and sold in satisfaction of a decree against a 
= | person who mav hold it (0). This last decision was followed 
im subsequent cases of the Calcutta High Court e.g. Gobind V. 
J. Debendra (p) and Budh Singh V. Nurod Baran (q). In Budh 
Em - Singh V. Nirod Baran, Mr. Justice Mookerjee went to the length 
— of saving that "the question whether the lands had been abso- 
-—  lutely dedicated for a public charitable purpose was wholly 
— foreign to an enquiry in the resumption proceedings, and 
indeed beyond the jurisdiction of revenue authorities ; all that 
they had to investigate under Regulation HI of 1819 was 
= whether the lands ought to be exempted from the assessment 
— of revenue on ihe ground that they constituted a valid rent- 
free grant.” I think that the observation goes a little too far 
and the correct view was enunciated by Brett and Sharfuddin 
Tm in Madhab Chandra V. Rani Sarat Kumari (r) After 
referring to the above passage in the judgment of Mookerjee, 4 
| uy in Budh Singh V. Nirod Baran, the learned Judges observed 
“as follows : — y 
|. “We are in entire agreement with the learned Judge's 
uma nclusion that in proceedings under Regulation HI of 181 
' could be no final adjudication of the question whether 
s had been so dedicated as to constitute a public charit- — 
* endowment, but we think the passage goes too —* arané 


in the resumption proceedings We are of o 
| m enue mo he grounds ct forvard in support E 
m gram aimed, and when these grounds are 
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tion of the question nor could it be relied upon for sud a 
purpose.’ 

The fact that a claim was put forward by the Shebait that 
the property was Debutter, and the claim was admitted by te 
Revenue authorities for purposes of releasing the propery 
from Government revenue would certainly make the Rub 
karies evidence under section 13 of the Indian Evidence Aa 
They could not by any means be regarded as conclusive, ba 
they should be weighed and appraised for what they are work 
along with other evidence in the case. 

Entries in Settlement records prepared under Chapter X 
of the Bengal Tenancy Act have a greater evidentiary value; 
they carry a presumption of their correctness under section 
103 (B) of the Act. If lands are recorded as lakhraj Debut 
property in the Settlement Records, a presumption of dedia 
tion would arise, and it would be for the party who dens 
the Debutter to rebut the presumption (s) The mere fac 
that the proceeds of any land were used for the support of an 
idol may not by itself establish Debutter, for it is well known 
that worship of family deities may be and sometimes am 
carried on with the income of specific property belonging © 
the family. But such fact may, in certain circumstances, have 
an important bearing in determining whether the property i5 
Debutter or not (t). In Ram Pershad Das V. Sreehuree (v) 
the court refused to draw an inference of endowment from the — — 
fact that a portion of the proceeds of the land in possession of 
the defendant had been for sometime used for the worship € 
an idol When however account papers were — E 
ing that rents were separately collected and applied for — 
— ns iem io E E 
going back for more than half a ue à 
— dd hued re e NE im 
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kalyanothsava to a deity was a personal grant burdened with 
that service or was a specific endowment for the performance 
of that service. It was held, approving of the decision of the 
Madras High Court in Hindu Religious Endowments Board, 
Madras v. IFhadikonda Koteswara Rao (v?) that where the 
grant was one "to be confirmed so long as the service is per- 
formed", it was an endowment for the performance of the 
specified service to the deity, and was a specific trust, but that 
where the grant was to the party "so long as he continues the 
performance of the service", it was a personal grant burdened 
with the performance of the specified service. And where, in 
three successive settlement registers the properties were des- 
cnbed as "'Amritamanhi of Lord Jagannath, it was held that 
they did not connote that the dedication was only partial (v?). 
As has been said already the purchase of a property in 
the name of a deity is not per se evidence of dedication. When 
however it is proved that the person who advanced the money 
described himself as Dharmakarta or Shebait in the document 
that would be a good evidence of dedication. The employ- 
ment of priests or Archakas or the performance of worship in 
accordance with the rites of the sect for whose benefit the 
endowment is alleged to be made also constitutes material 
evidence in support of dedication (w). Hearsay evidence 
which is excluded by the indian Evidence Act is not admis- 
sible to prove Debutter. In Maharaja Srish Chandra V. 
Rakhalanandan (x) evidence was given of a tradition in the 
plaintiffs’ family that an ancestor of the defendant had estab- 
lished two deities and granted the plaintiffs an annuity in 
perpetuity for their worship charged upon the grantor's estate. 
The High Court relied upon these hearsay statements and 

decided in favour of the plaintiffs. On appeal to the Judicial 

Committee the judgment was set aside and their Lordships 
held that the evidence of the tradition being hearsay evidence = - ~~ 
which was excluded by the Evidence Act could not be taken d c | 
i3 Where the dedication made by a settlor im favour of an abes 
| idol covers the entire beneficial interest which he au n the pa 
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settlor's family or relations, a case of partial dedication a 
In a partial dedication the deity does not become the owner 
of the dedicated property but is in the position of a charge — 
holder in respect of the same. A charge is credited on de — — 
property and there is an obligation on the holder to applya — 
portion of the income for the religious purposes indicated by 
the settlor. The property does not become extra-commer 
cium like Debutter property, strictly speaking so called bu — — 
is alienable subject to the charge and descends according @ — — 
the ordinary rules of inheritance. It can be attached and sold - 

in execution of a decree against the holder. Whoever gets tht — 
property however takes it ourdened with the charge or rd — 
gious trust. In Dasaratha Rami Reddy V. Subba Rao (x) 
was observed by the Supreme Court that the question 
whether a dedication was complete or partial must depend on — 
whether the settlor intended that his tide should be completely — 
extinguished and transferred to the trust, that in ascertaining — — 
that intention regard must be had to the terms of the doa 
ment as a whole and that the use of the word ‘trust though of 
some help in determining such intention was not decisive of 
the matter. 

It sometimes happens that the settlor merely providi ne E 
the performance of certain religious services or charities from - 
out of the income of properties" specihed, and — 
arises whether in such cases the specified properties t eve — 
form the subject-matter of dedication. Where the entire —* 
income from the properties or a substantial portion t is 
directed to be applied. or is required for such purpo 
the property itself must be held to have been absolut 
cated for those sah EA ESA Where, however, after 
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income. It is submitted that if all the income from the 
property wouid be required for maintaining the charity, then 
= nothing would be left by way of undisposed beneficial interest 
— — which could be the subject-matter of private ownership. and 
. the property itself should therefore be held to be dedicated for 
= charity. 
= As has been stated. above, a dedication does not lose its 
absolute character simply because there is in the Arpannama 
a provision for remuneration of the Shebaits in a reasonable 
manner or for their residence in the dwelling house which is 
dedicated to the deity. This would be as the Privy Council 
says a gift to the deity sub modo (v). A personal though not 
— — a heritable privilege mav also be created in favour of specified 
Members of the settlor’s family to reside in the house provided 
— for the Thakur or the Shebait. This would not affect the 
absolute character of the grant (7) In Sree Sree Ishwar 
Sridhar- Jew V. Mst. Sushila Bala Dasi (29), a provision grant- 
ing the Sevayats a right to reside in the temple premises for 
the carrying on of services was held not to render the dedica- 
uon partial. It was likewise held in Dasaratha Rami Reddy 
= . €. Subba Rao (72) that where the income from the property 
- Was intended to be substantially. used for the purpose of 
— charity, the fact that a small portion thereof was allowed to 
= used for the maintenance of the manager or worshipper did 
. mot detract from its character as a complete dedication. A 
— sion for payment of maintenance to the dedicator's wife — 
of money for her clothing was held not to affect the | E 
acter of dedication as an absolute one (7?). — 
But it happens in some cases that the property dedic ed 
i and the religious ceremonies which. are ES press 
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property. benefit of his family relations. In all such cases the De 

entire be 15 partial and incomplete and the dedicated property does not 

neh ial vest in the deity as a juridical person. It remains with the — 

was not grantees or secular heirs of the founder subject to a fata — 

intended charge for the religious uses. The carliest pronouncement d 

comveveg ‘ne law on the subject is to be found in the decision of the 

to the Judical Committee in Sonatun Bysack V. Juggutsoondaree (3) 
which was followed and applied in the subsequent case dk 

Ashutosh V. Durga (b). In Sonatun Bysack V. Jugzutsoondaret 

(a), A Hindu by will gave all his property, movable and immor 

able, to the family idol ; and after stating that he had four sons 

he directed that his property should never be divided and the 

sons and grandsons in succession. would enjoy "the surplus pro 

ceeds only’. One of the sons was appointed a manager io 

attend to the festivals and ceremonies of the idol and maintain — 

the family, and the further direction was that the surplus whid 

would remain after deducting the expenditure should be added 

to the corpus. In the event of a disagreement between the sons 

and family, the nett produce and surplus should be divided 

annually in certain proportions among the members of the 

family. It was held by their Lordships of the Judicial Com = 

mittee that the bequest to the idol was not an absolute gift 

“A reference to the second, third and fifth clauses di EE 

so runs the judgment “leads us to the conclusion that ; 

the will purports to begin with an absolute gift in favour of 

idol, it is plain that the testator contemplated that t d 

to be some distribution of the propertysaccording as 

turn out; and that he did not intend to gres. e 


absolutely to the idol seems to their Lordships 
the directions which are contained in the 
after the expenses of the idol are paid, the surplus sh 
accumulated ; and still more so from the fifth clause by 
| the testator has provided for whatever urplus should 
— — | 
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In the other case of Ashutosh V. Doorga (c), the testatrix 
also purported to dedicate a property standing in her name to 
deity Raj Rajeswar. After reciting various religious acts and 
ceremonies, the expenses of which were to be met from the 
income of the property, the testatrix directed that after all 
these acts have been observed from the proceeds of the said 
property, if there be a surplus then the family will be 
supported therefrom and further "that this property of mine 
will not be liable for the debt of any person. None will be 
able to transfer it.” It was held by their Lordships of the 
Judicial Committee that the property was not wholly Debutter. 
“They consider that it created a charge upon the property for 
the expenses of the daily worship of the idol as it was per- 
formed at the time of the death of the testatrix and of the 
Poojas, Sradhs and religious ceremonies for which provision ts 
made by the will. For the purpose of this decision the charge 
may be termed generally a charge for such religious acts and 
ceremonies. So far the case falls within the class of which that 
of Sonatun Bysack V. Juggotsoondaree (d) may be referred to 
as an example." The principles enunciated in these decisions 
have been followed in various cases both by the Judicial Com- 
mittee as well as the High Courts in India. As the Privy 
Council pointed out in Pande Har Narayan V. Surja Kunwari 
(e) no fixed and absolute rule can be set up derived alone from 
the use of particular terms in one port of the document. “The 
question whether the idol itself shali be considered beneficiary, 
subject to a charge in favour of the heirs or specified relatives 
of the testator for their upkeep, or that, on the other hand, 
these heirs shall be considered the true beneficiaries of the 
Property, subject to a charge for the upkeep, worship and 
expenses of the idol. is a question which cam oniy — — 
a conspectus of the entire provisions of the will." In this case 


the will provided that the property of the testator should be 
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Where the settlor prescribes the religious observans AH 
to be performed in connection with the idol, but there is = 
nothing to indicate that the ceremonies and expenditure — — 
should increase with the growing income yielded by the pe 
perties, the excess income will not be covered by the grant In 
Surendra Krishna Roy V. Shri Shri Iswar Bhubaneswan 
Thakurani (f) the deed of endowment which was created im 
favour of the family idol covered a large number of properties 
It purported to dedicate to the deity absolutely the Theater 
bari and another house which was intended for the resident 
of the Shebait. With regard to the rest of the property te 
provision was that the Debutter expenses should be carried on 
as before with their income and that the surplus should be 
invested in erecting masonry dwelling houses for the residence 
of the donor's family and also for letting out some of thet 
houses for the purpose of increasing the income. It was hedd 
by Rankin, €. J. that with the exception of the Thakurbari 
and the Shebait' house, the rest of the properties were me 
absolutelv dedicated to the idol. the ultimate benefit being for 
persons other than the family deity; such dedication created | 
a charge on thc endowed property for the € of the — — 
worship of the deity. This decision was affirmed in appeal. b — 
the Judicial Committee (g) Lord Macmillan, who delivered — 
the judgment of the Privy Council after referring to the ded — 
sion of the High Court regarding the two Aes a» 
were held to be absolutely dedicated, observed as follows 3 
“But diferent considerations apply with — 
remainiag properties comprised in the deed of dedica 
deed of sale. In the first place throughout the iet: à of d 
tion the observances prescribed are repeatedly — | 
those originally in use to be performed, and t 
agree with the learned Chief Justice that om a fair re 
the deed as a whole it was not intended that | 


and expenditure should increase indefinitely with = 
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Now the clause dealing with the ultimate surplus directs that 
it shall be applied in the building of additional premises ‘for 
the convenience of residence and habitation of heirs. This 
destination, it will be observed, is not in favour of the Shebaits, 
but is really in substance a gift in favour of the settlor’s heirs 
generally.” 

In Annada Charan Dutt V. Kamala Sundari (1) the testator 
dedicated all his properties to his family deity and directed 
that out of the profits of the said property the manager shall 
maintain the deity and the surplus profits would be divided 
between his wife and sons. The court had no difhculty in 
holding that it was not a case of absolute Debutter and the 
religious expenses constituted a charge upon the estate. 

A mere direction to accumulate the surplus income of the 
Debutter estate for the purpose of augmenting the corpus 
would not make the dedication partial if the entire interest 
is given for religious purposes and no portion of the income 
is meant for the heirs (j). 

As has been said above, a provision for giving a reasonable 
remuneration to the Shebaits out of the income of the Debutter 
property would not make the dedication incomplete. But 
when the gift is not to the Shebait as such but to the heirs of 
the founder the dedication is not complete, even though the 
heirs are enjoined to assist irf the performance of the religious 
duties. This is what happened in Akhil Chandra V. Rebati 
Raman (k) There a testator purported to dedicate by a will 
all his properties to a deity and directed that after deducting 
the charges for management and Government revenue one 





fourth of the profits should be devoted to the worship of the 





deity and the annual ceremonies, one-fourth to the repair of 
the houses of the deity and other houses, and the remaining 






moiety his heirs shall get according to the Dharmasastras from - 
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stated a purpose or object which the heirs might observe ar : 
neglect as they felt inclined. — 
It is difficult to enumerate exhaustively the various kinds 
of qualified or partial dedication that might arise on the ow —— 
struction of particular documents, and their Lordships of te — 
Judicial Committee rightly pointed out that they may not be 
quite so simple as those which are already covered by deaded 
authorities (|). Where there is no gift of any property to tbe 
deity and it is directed that the worship of the idol would bx 
carried on out of the income of the property which is gives 
to a relative of the grantor no difficulty arises; the Debuta 
expenses in such cases would only constitute a charge upos 
the property. Sometimes the grant is in favour of the Shebat 
himself who is entrusted with the duty of maintaining Ux 
worship of the deity. The language of the document in sud 
cases often makes it difficult to decide whether the grant 
is the idol or the Shebait personally. Where a grant was made 
to a trustee for the purpose of the expenses of worship, nawedye 
and festivities of the deity, it was held that the grant was m 
favour of the institution and that the provision that the grame 
and his sons and grandsons should go on spending the income 
from the land for the expenses aforesaid did not make #2 — 
personal grant (l') So also it was held that a shivottar gram 
to a Mohant for the performance of services to the deity could — ES 
not be held to be a personal grant to him by reason of he — — 
provision that the properties were to be cultivated and F 
usufruct enjoyed from generation to generation and that € T 
its true construction it was a grant to the Mutt where | 
idol of Lord Shiva had been installed (1°). In the cases obi 
guity the court may determine the true character of the € 
ment from the manner in which the dedicated proper 
been held and enjoved. In Kulada Prosad — 
Das Naik (m) there were two ancient grants by o 
Maharajas of Pachete, by which the € 
to the grantee who was to enjoy them from . 
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perues subject to a religious charge and that while a part of 
the income had been applied for the worship of the goddess, 
the remainder was used by the members of the family for their 
own purposes. In these circumstances, it was held by the 
Court below—and in this view the High Court concurred— 
that the properties were not absolute Debutter properties but 
were personai properties of the Dighorias subject to the charge 
of the worship of the goddess. 

The same question arose in Bidhusekhar Banerji V. Kulada 
Prosad Dighoria (n), where also the Dighorias were grantees, 
and the original Sanads were not very clear. Fletcher, j. in 
delivering judgment observed as follows : 

"Having gone through the Sanads I come to the conclu- 
sion that the language used in these ancient documents is in 
every case ambiguous. Whether the grantor intended to make 
an out and out grant in favour of the Shebait, subject to the 
maintenance of the worship of the deity or whether the grant 
was made wholly for the benefit of the idol seems to be a 
matter on which there is good deal to say. But the subsequent 
conduct of the parties in this case is not open to doubt”. 

On a consideration of the subsequent conduct it was held 
that there was no complete Debutter, and that the properties 
were granted to the Shebaits subject to a charge for maintain- 
ing the worship of the Thakur. In this connection I would 
refer you to the decision of the Patna High Court in Bhek- 
dhari Singh V. Sri Ram Chandra Ji (0), the reasoning in which 
I feel some difficulty in following. The learned Judges who 
decided the case held on a proper construction of the docu- 
ment that the property was dedicated in its entirety charged 
‘with the maintenance of the settlor's family, but on reference 
to the subsequent conduct of the parties it was held that as 
the donor did not effect registration of the names of the deities 
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sattshed that the settlor had no intention of giving effect to ie 
document, there could be no Debutter at all, either absolue 
or qualified. If on the other hand the intention was not ® — 
create a benami or fictitious deed, the subsequent uses of de 
property, when the terms of the deed are not ambiguous, a 
hardly relevant in law. We cannot on the evidence of sube 
quent user of the property cut down the terms of an unambe 
guous deed. 

In Gopal Lal Sett V. Purna Chandra Bysack (p) the wil 
of a Hindu testatrix was addressed to her grandson, and pe 
vided that out of the income of the specified property he should 
perform the worship of certain family idols and that he should 
be the person in charge of worship. The will contained m 
gift, either express or implied to the idols. Their Lordship 
of the Judicial Committee construed the will as conferring Wé 
properiy upon the grandson of the testatrix to whom the wil 
was addressed and who would take the property burdened with 
the religious duties cast upon him. When the Debutter is nx 
complete and a charge is created for religious purposes upos 
secular property it is open to the holder of the property w 
ask the court for a direction that the charge should be confined 
to a specihed portion of the property, the income of which 

would be sufhcient to meet the expenses, and the rest of the 
property would be held free and clear of the c : 
conclude this part of the discussion by saying that the queuo— — 
of incomplete or partial dedication may not only arise si 
the property is given to a deity, it may arise also in other f 
of religious or charitable trust where there is dedic 
property for religious or charitable uses as are recognised 5 
Hindu law. In the case of Hemanta Kumari V. G : 
Shankar (q) there was dedication of a bathing —— 
banks of the Ganges at Banaras for the use of the ] 
The object was both religious and of public util 
question was whether the holder had — 
pletely of his ownership in the property c d vue 
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no manager had been appointed and the founder and his 
heirs looked after and repaired the ghat at their own expense, 
purporting to act not as managers but as owners and they 
collected tolls from shopkeepers at festivals, although their 
expenditure exceeded the receipts. In these circumstances, it 
was held by the Privy Council that there was no complete dedi- 
cation in the sense of cessation of the ownership on the part 
of the founder and that there was only a partial grant in favour 
of the religious or charitable object. 

A Debutter like any other endowment may be public or 
private. In English law, as I have explained im an earlier 
lecture, a distinction is recognised between private and public 
trusts. but charitable trusts in English law are synonymous with 
public trusts, and a charity in the strict sense of the English 
language can never be private. By public trusts it must be 
understood such as are constituted for the benefit either of the 
public at large. or of some considerable portion of it, answer- 
ing a particular description, while private trusts concern only 
individuals or families. A private trust providing for the 
material or spiritual benefit of individuals and families could 
not rank as a charitable trust in English law which must be 
public in its character. In Hindu law however, it is competent 
for a donor to create a religious trust, the benefit of which 
is confilid to the members of a particular family or the dis- 
aples of a particular religious preceptor. So far as Debutter 
endowment is concerned the essential test to distinguish a 
private from a public place of worship is, whether the right of 
worshipping the idol is limited to the members of a particular 
family or group or extends to all persons professing the Hindu 
Teligion. In Deoki Nandan V. Murlidhar (q') the Supreme 
. Court observed “the distinction between a private and a pub- 
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raja V. Hurbhum Nursey (s) ‘the good conduct condition 5 
imposed on all votaries in every place of worship but it dos 
not make the temple a private one In Narhari V. Badri 
Temple Committee (s`), it has been laid down by the Suprem 
Court that while it is the right of every Hindu to enter into3 
public Hindu temple for worship, it is open to the trustees 6 
regulate the time of public visits and to enforce rules to ensue 
good order, and decency of worship and prevent overcrowding 
The distinction between public and private Debutter, m 
volves, as we shall see presently, important legal consequences 
The question frequently comes up before our courts of law 
and several circumstances have been held by Judges to be 
material for the purpose of determining the question. Wher 
the donor has expressed his intention of dedicating the templet 
to the public by a document or otherwise, no difficulty ame 
In cases where no express dedication is proved, the charada 
of the endowment must always be a legal inference from prové 
facts. As in the case of highways, long user is undoubtedly? 
material element from which an inference of dedication may 
arise. If the public have been in the habit of worshipping 1$ 
the temples in an open and unconcealed manner, for a long 
period of time, and were never denied any access to it, thai 
would be a strong evidence of dedication (t) With regard @ — 
period of user, no hard and fast rule has been laid. down 
"There is no minimum which must be fulfilled, and there B — 
no maximum which compels the inference". Each case wot 
depend upon its own circumstances. Besides user by the p 
lic, conduct of the founder and his descendants is also re eva 
and if they in fact held out the temple to be a public tei 
a very strong presumption of dedication would arise. | 
found in many cases that repairs and additions to ché fe Ip 
building are made with public subscriptions and that festr 
in the temple are also performed with the aid of publ i l 
These facts certainly fortify the inference of the temple be 
a public one. Where the —— of — 
a long time, been pref 4c f a 
e HAM t Meetic Gor ii E 
therein, and made offerings thereto, it was held tl 
nee went) Proof that the members of i 
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the extension of its building (t°) was held to support the 
inference that it was public. In Narayan Bhagwantrao Gosavi 
V. Gopal Vinayak Gosavi (t*), one of the factors relied on for 
holding that the temple had become dedicated to the public 
was the fact that the temple was built on land given by the 
Peshwa (t*). 


If strangers are associated with the management of the Associa- 

institution, that would be a strong circumstance suggesting that —— 
the beneficiaries are the public. That was held by the Supreme in ma- 
Court in Deoki Nandan V. Murlidhar (t*) where the testator Nono 
had associated. two strangers in the committee of management, 
and on that the inference was drawn that the thakurdwara was 
dedicated for worship bv the members of the public and not 
merely by the family of the testator. It was further observed 
in that case that the appointment of an Archaka for the per- 
formance of the puja in the temple was a factor indicating that 
the temple was a public endowment. In State of Bihar V. 
Sm. Charusila Dasi (t), the settlor had provided for manage- 
ment of the trust by a Board of five trustees of whom three 
were strangers. It was held that this was an indication that the 
endowment was public. 


In Pujari Lakshsmana Goundan V. Subramaniva (ay the 
question for decision was whether a Hindu temple founded 
between 1841 and 1856 in the District of Salem in the Madras 
Presidency was or was not dedicated by the founder to the 
public There was no deed of dedication and it was not taken 
charge of by the Board of Revenue under the Madras Regula- 
tion of 1817. It was proved that the founder Lakhsmana 
€ Goundan installed the idol at his house, and allowed ahn | 
and other Hindus of various castes 10 worship the idol as if it 































c a public one. “On certain days in each week the Hindu m — 
= - was admitted by him, free of charge, to worship. in the d EI — 
= z temple, to one part only on payment ML im B 
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the worship of the idol ...... ". On those facts heir 
ships held that thev could come to no other conclusion. E E 
that Lakshmana Goundan held out and represented to the — 
Hindu public that the temple was a public temple at whi = 
all Hindus might worship and the inference 1s that he bad — 

dedicated the temple to the public. The inference of del — 
cation was in this case based substantially on the pm 
estoppel. Ihe owner having held out to the public that the 
temple was a public one, and allowed them to exercise thar 
rights of worship on that footing was estopped from denying — = 
that it was a private or proprietary temple. i ES = 


im Hari Kishan V. Raghubar Daval (v) it was proved that — 
not only the public used the temple without any irane 
or obstruction by the founder or his descendants, but tha 
repairs of and additions to the building appurtenant to the 
temple were made at public costs, and the festivals were pet = 
formed by raising public subscriptions. These facts sufficently = 
indicated the temple to be a public one. When a temple has | 
a Sadavart or Dharamsala attached to it which is open to the — | 
Hindu public. it is a circumstance in favour of the ET | 
being a public one. In Jagatkishore V. Lakhman — — 






























Hindu built a temple in favour of the deity Shri. Pandur E 
to which were attached a Dharamsala and a Sadavart for ke IIT 
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ing travellers and giving alms to the poor. It was pi 
a certain number of the public had always used de 
and that the surplus fund not required for the | 
idol was applied to feeding travellers and naintaini 
Sadavart. It was held from these facts that the inten 
founder was to dedicate the property to — his 
charitable purposes. In State of Bihar V. Sm. | 
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purpose of the endowment and such trust would be wholly 
of a private nature (x). 

k was observed by Srinivas Ayyangar, J. in Peesapati V. Location 
Kanduri (y) that “it is very unusual for a Hindu in southern —— 
India to construct a temple outside his dwelling house for outside a 

private worship". The fact that the temple is outside the Dong 
dwelling house has therefore been held to be a circumstance in 
favour of its being regarded as a public temple (y*). Adverting 
to this aspect of the question the Supreme Court observed in 
Deok? Nandan V. Murlidhar (vy?) “there is the fact that the 
idol was installed not within the precincts of residential 
quarters but in a separate building constructed for that very 
purpose on a vacant site. And as pointed out in Delroos Banoo 
Begum V. Nawab Syud Ashgur Ally Khan, 15 Beng. L.R. 167 
at p. I86 it is a factor to be taken into account in deciding 
whether an endowment is private or public, whether the place 
of worship is located inside a private house or a public build- 
mg." In State of Bihar V. Sm. Charusila Dasi (y*). the Supreme 
Court, while reiterating the observations in Deoki Nandan V. 
Murlidhar (y*) quoted above. observed that the fact that the 
temple is constructed outside the dwelling house would not be 
4 strong circumstance where the temple is in Bengal. It may 
be noted that in the Madras Presidency private temples are 
practically unknown, and it was held by the Judicial Com- 
mittee in Mundancheri V. Achutan Nair (z) that in the Presi- 
deucy of Madras the presumption is that temples and their 
endowments form public religious trust, though in Malabar 
there is no presumption either one way or the other. So far 
— as the Province of Bengal is concerned, there can be no pre- 





. Sumption that a temple is a public one unless the contrary is M 
|. . proved. Private temples are quite numerous in this province NS 
| and far outnumber the public shrines. We find large number. A 
— œf private temples also in Bengal which are built — the > ae 
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gious and Charitable Endowments (z') considerable i 
was attached to the fact that the building had all the normal — 
features of a temple, that is to say, it had got Prakerm — 
Dhwajastambam, Balipeetam and Nandikeswara, that there were — 
shrines for Bhairavar, Kasi Visalakshi and other deities and 
that there was a mandapam with sixteen pillars and 5 
over all the shrines. But in Madras Hindu Religious = 
ments Board V. Deivanai Ammal (7?) the facts found were iu — 
the temple in question had been built recently, that is in » 1918, — 
and that there was no deed of dedication nor 
properties. It was held on these facts that the — — 
public even though it had all the features of a temple such as 


gopuram, and an Archaka had been engaged to — 
services. 


Under Bengal Regulation XIX of 1810 and Mains Regi: 
lation. VH. of 1817, the British Government assumed | contral 
of all public endowments, Hindu and Mahommcdan, in these 
provinces. The fact that an endowment was in existence ai — 
the time of these regulations and vet it was not taken conum | 
of by the Government is undoubtedly material to. show that — 
the endowment was private (a), but the fact is not condusw -— = 
by amy means and as the Privy Council deci 
above shows (b). even if the Board of Revenue — noi ake 
charge of the endowment under the Regulations, the oth 2 4 
cumstances may legitimately give rise to the umption t 2 
it was a public endowment (c). When however it is shown th 
Government did take charge of an endowment — 
said Regulation, it would be conclusive to prove i 
character (d). It has been held by the Nagpur F 
that remission of land revenue in respect of the lode d 
a temple stands is one of the decisive factors for det 


whether the temple is a public or private one (d'). - 
. in Malabar the right of ——— ercis ise 
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rulers which is conhrmed by the British Government ts prima 
facie evidence of public endowment (f). 


In Chintamoni Bajaj V. Dhondo Ganesh (g) the original 
founder of a Sevastiian was a devotee of the deity Shri Mangal- 
muri. He dedicated a temple to the deity and established an 
Annachatra and a Sadavart for feeding the poor and the desti- 
tute. The local Raja conferred on his descendants, from time 
to time, grants of land for the maintenance of the shrine and 


the charities connected with it. Votaries of god Shri Mangal- 


murti visited the shrine in large numbers and took part in the 
annual festivals and celebrations held in honour of the god. 
It was held that the institution was a public one. 


There may be nothing peculiar in the mode of worship by 
which one may distinguish a private from a public temple. 
When however the question arises as to whether or not a 
temple has been dedicated to a particular sect, the performance 
of the worship of the idol in accordance with the rites of the 
sect for whose benefit it was held might be treated as evidence 
of dedication (h). The appointment of Archakas or other 
functionaries as the reciters of Vedas and Tamil Prabandhas, 
which are the usual features of a public temple in the Madras 
Presidency is also relevant to indicate the public character of 
the endowment (i). As in the case of highways, the presump- 
tion of dedication founded on user may be rebutied by show- 


"ng that although ordinarily the public were not prevented 





from entering the temple, yet the founder or his descendants 
did exercise the power of closing the temple on particular days 





9r on specified occasions. The fact that a man was excluded 
.9r on account of his bad behaviour would m pm 
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entire provisions of the will" (i). It has been os 
Nandan V. Murlidhar (i?) that the question as tou 
dedication was a mixed question of law and fact,” 
of which mus! depend on the application of lezal € 
public and a private endowment to the facts. 
The distinction between private and public — 
volves ceriain important legal consequences. As has been saxi 
already, Bengal Regulation XIX of 1810 and the Madras Rege 
lation VII of 1817 applied exclusively to public endowmens - 
both Hindu and Mahommedan. These regulations were m 
pealed by the Religious Endowments Act (Act XX of 1863) & 
which the Government divested itself of the charge and control 
of these institutions and placed them under the management 
of their own respective creeds. This Act of 1863, however, 5 
applicable only where the regulations mentioned above coul 
be applied i.e. to say in case of public endowments. Privai 
endowment, either Debutter or of any other kind is outside the 
pale of the Religious Endowments Act of 1863 and the rule 
enacted therein to ensure proper management and to empowe : 
the superior courts in the district to take cognisance of allege 
tions of misfeasance against the managing authorities could 
not be availed of in the case of a private endowment The 
Charitable and Religious Trusts Act (Act XIV of 1920) is also 
inapplicable to a private endowment. The object of the 
endowment, as stated in the preamble, is to provide i 
for the obtaining of information regarding trusts created f 
public purposes of a charitable or religious — —— n 
the trustees of such trusts to obtain the direction of co 
certain matters and to make specific provision for the p 
of the expenditure incurred in certain suits -— 
of such estates. EN 
Ihe Acts relating to Hindu public religioni — nd 
m operation in the several States, have been — = — 
(i. Quite apart from these special Acts, d 
Civil Procedure Code contains the general provis 
there is an alleged breach of any express 
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or when the direction of the court is necessary for the admunis- 
uration of any such trust, the Advocate-General or two or more 
persons having an interest in the trust and having obtained the 
consent in writing of the Advocate-General, may institute a 
suit in the principal Civil Court of Original Jurisdiction for 
obtaining all or any of the reliefs specified in the section. No 
suit at the instance of any other person or in any other court 
is maintainable in such cases. I will have to discuss these 
matters more elaborately later on, and it would be enough to 
point out at this stage that these provisions constitute substan- 
tial difference in the legal incidence of the two kinds of endow- 
ment and materially affect the question as to what remedies 
are open to the parties in the cases where there is maladmini- 
stration of the endowment by the manager or trustee. 

In English law, as has been said already, there cannot be 
a charitable trust for the benefit of particular tndividuals or 
members of a particular family. Thus, a trust for establish- 
ment of a private chapel would not be a charity in the legal 
sense of the word. Such trust would be subject to the rules 
against perpetuity and remoteness, and could ensure only for 
the period that is sanctioned by these rules. In Hindu law the 
institution of a family idol is regarded as a valid religious trust, 
and consequently the rule against perpetuity or remoteness 
would not be attracted even to such Debutter. It would be a 
religious or charitable trust in the legal or technical sense even 
though the persons benefited are members of a particular 


= There is another principle of English law according to 
which the persons interested in a private trust has the power 
or authority to use the trust fund for any purpose and divert 
it from its original object. In other words, the beneficiaries if 
they are sui juris and of one mind may at their option modify 





œ put an end to the Trust (j). One point which is still 


debat in Hindu law, mijeti Uu pak apaa cm m DE 
* toa private or family Debutter ? 
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even uf there was, there was legal necessity justifying the aliens 
tion. On evidence. their Lordships of the Judicial Committe E 
agreed with the High Court in holding that the estate was ma 
dedicated, and thev further held that the alienations were 

justihed. The suit therefore nad to be dismissed. In coume —— 
of their judgment, the Judicial Committee observed a 


follows : — 














“It the deed of endowment from Rajah Mahanand wer 
satisfactorily proved. and it were an endowment which dedi 
cated this Mahal to the service and worship of a particular idol 
then, though the idol were a family idol, the property would be 
unpressed with a trust in favour of it. Where the temple isa 
public temple, the dedication may be such that the family 
itself could not put an end to it: but in the case of a family 
idol the consensus of the whole family might give the estat 
another direction. No question, however, of that kind arse 
in the present case.” The observation therefore is an obila 
dictum pure and simple, and as the property was not found 
to be Debutter, the question did not arise at all for decision. 
The observation however has been treated as an authoritative — 
pronouncement of law in some of the decisions in Indi 
though its propriety has been questioned in many others — 
may be, that in making this observation their gaman 
in mind the ordinary principle of the law of private in 
which obtains in England. The point does not seem to h 
been argued or discussed before the Judicial Committ 
had that been done there can be no doubt that their 
would have at once appreciated that there is considerat — 
culty in applying this principle to a family Debutter in Hii 
law. In the first place, even if property is ese br fa 
deity, the endowment is a religious and charitable ti 
proper sense of the term, and as the law of per 
remoteness cannot affect such dedication, ere m 
why the other incidents of private trust should be af 
In the second place, the deity itself is a juridi * x 
Hindu law and the dedicated property — 
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a family idol is a mere movable chattel and if the worshippers 
agree they can throw it into the river and put an end to the 
endowment (1). 

The observation of the Judicial Committee in Kanwar 
Doorga Nath V. Ram Chandra (m) was given effect to by a 
Division Bench of the Calcutta High Court in Gobinda Kumar 
V. Debendra (n) and it was held that the several instances of 
alienation of the Debutter property by the members of the 
family on the footing that the property was secular, proved that 
by common consent the Debutter was given a secular turn. On 
the other hand, the soundness of the opinion expressed by the 
Judicial Committee has been questioned by Chatterjee, J. i 
Chandi Charan V. Dulal (0) and by Rankin, C. J. in Surendra 
Krishna V. Shree Shree Bhubaneswari (p). In course of his 
judgment in the last mentioned case Sir George Rankin observ- 
ed as follows : — 


"I am not prepared to hold on the strength of the well- 
known passage in the case of Doorga Nath Roy V. Ram 
Chandra Sen (4 LA. 52) that there is in Hindu law any warrant 
for the proposition that at any particular time by consent of 
all the parties then interested in the endowment a dedication 
can be set aside. The passage so much relied upon does not 
appear to me to be intended. as a considered opinion to that 
effect, and before importing any such doctrine into the Hindu | 
law there is much to be considered" (q). à — 


The case went up to the Judicial Committee but this parti- 
E question was left undecided by their Lordships (r). m* 
In Narayan V. Narasing Charan (r?), there is an observation A 
— bing mould ——— E es 

















| — draw the endowment from the trust. But in Sukumar Bose V. NM 
— \bani i Kumar (r*) it was held by the Calcutta High Couxton ©. | 
= EF eview of the authorities, that it was not open to the members — = 
— Sm 5 family even when there is a consensus of all of them to pat 
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Chunder (r^) to the contrary were not good law. — 
ted that the law has been correctlv laid down in this d 
Even if it be held that a consensus of the — 
vert Debutter into secular estate, it must be noted that 
qua Shebaits by their dealings with the property € 
it a different turn. The Shebaits occupy — itio 
managers merely, and the acts of the manager which a 
to breaches of trust cannot put an end to the trust. 
sent must be expressed by all the beneficiaries 
case of a family idol includes all the members of t 
both male and female who are interested in the 
deity. If consent of the entire family is not 
dealings with the property by some members of the 
happen to be Shebaits, as secular property, would not cis 
any conversion. Of course if the transactions are such per 
entire family took part in them they may be treated 3 z 
of consent (s) If the original Debutter character of th 
perty is established, the fact that the property had b 
tioned between the members of the family for the 
ment thereof. and that there had been sales and me ortg wri gage 
some portions by some of the members would not. = nf 
there was a consensus to give the property a secular t 
Before I close this chapter one thing requires to b 
and that is a special grant for religious scrvices i 
which is in vogue in Southern India and is known by 
of 'Kattalaií! As Muttusami Aiyyar, J. explained in 
V. Somasundara (u), in ordinary parlance, the 
as applied to temple means endowments pd 
endowment for certain specific service or 
the temple. Ardajama Kattalai or sdowmen 
service is an instance of the former and 4 | 
endowment for distributing food to the f 
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as the person in charge generally of the temple, to require the 
special trustee to hand over the income to him (u°). But the 
special trustee is, in respect of the management of the Aattalai 
properties. under the same obligations as a trustee, and an 
alienation by him of those properties would be void, unless 
it is for necessity or benefit (u?). In the case of some important 
temples, the sources of the income are classthed into distinct 
endowments according to their importance. Each endowment 
is placed under a separate trustee and specific items of expendi- 
ture are assigned to it as legitimate charges to be paid there- 
from. Each of such endowments is called also a “Kattalar and 
the trustee who administers it is called the Kattlaigar or “stanik’ 
of the particular Kattalai. The import of this expression was 
discussed in details by Sesagiri Aiyyar, J. in Ambala vana V. 
Sree Minakshy (v). According to the learned Judge, this ex- 
pression is used with reference to three different kinds of 
endowments. Properties may be endowed for the performance 
of "Pujas in the temple or for the performance of certain 
festivals in the temple or for the performance of Archanas to 
the deity in the name of the donor. Ordinarily, the Puja is 
not performed in the name of the donor and consequently sup- 
plementary grants are made by pious persons for the purpose 
of the service being more efficiently performed. Instances of 
this type of grant are to be found in the famous temple at 
Chidambaram, where almost all the necessary daily services are 
conducted by means of "Kattalais endowed by pious donors. 
it also happens that where lands for funds in respect of parti- 
— ular service or festival at temples are not sufficient for conduct- 
ing them on the original scale, new donors come forward to 
— Supplement these funds. For Archana however, no supple- 
— mentary grant by other donors is possible. It is intended solely —  — — 
— forthe spiritual benefit of the grantor and it is not the concern o 
— (0 f third parties to help in his performance if the funds are for — — | 
Men not found sufficient. Whatever the exact nature of 2  —  — — 
| may be and those must depend upon the usages € 
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can, on no account, claim the surplus. 
by the Judicial Committee in a recent case 
High Court which is to be found reported in 
vana V. The Board of Commissioners for the H 
Endow menge Madras (w). 


è. 








LECTURE V. 


Management of Debutter—Shebaitship— its legal 
character and incidents. 


In the last lecture I have dealt with the general features Shebait 
of a religious endowment which is known as Debutter, and me 
which arises on dedication or gift of property to an idol. It minis- 
would now be necessary to enter into details and discuss how the des 
a Debutter is managed and administered. As has been said 
already "it is in an ideal sense that the dedicated property 
vests in an idol”, and in the nature of things the possession and 
management of it must be entrusted to some person as 
Shebait or manager. “It would seem to follow", as the Judi- 
cial Committee observed in Prosonna Kumari Debya V. Golab 
Chand Baboo (a) “that the person so entrested must of neces- 
sity be empowered to do whatever may be required for the 
service of the idol and for the benefit and preservation of its 
property, at least to as great a degree as the manager of an 
infant heir. If this were not so, the estate of the idol might 
be destroyed or wasted, and its worship discontinued for want 
of necessary funds to preserve and maintain them". This 
human ministrant of the deity who is its manager and legal 
representative is known by the name of Shebait in Bengal and 
northern India. He is called the Dharmakarta in the Tamil 
and Telugu districts, Panchayetdar in places like Tanjore and 
Urallen in Malabar. He is the person entitled to speak on 
behalf of the deity on earth and holds authority to deal with 
all its temporal affairs. As regards the temple property the — — 
manager is in the position of a trustee, but as regards the ser- en I 
_ vice of the temple and the duties that appertain to it bee See NOS 

MEL m holder of an office or b). —— 
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the case of Sudras by the employment of a Brahmin priet - 









Even if no Shebait is appointed at the time of dedication, de — 
founder may exercise this power any time before his death a — 
failing him the power can be exercised by his — 9— 
well (d). à 
A Pujmi or Archaka is appointed by the founder € — 
Shebait to conduct the worship. He is a servant of the Shebait - 
and no part of the rights and obligations of the latter a 
transferred to him (e). When the appointment of a Puroht — 
has been at the will of the founder, the mere fact that Ge — 
appointees have performed the worship for several generatim 
will not confer an independent right upon the members oue —— 
family so appointed and will not entitle them as of right to be 
continued in office as priests (f). = 


Ihe founder can undoubtedly provide that the right of 
performing the Pujas shall remain in a particular family, and - 
in the case of ancient temples there may be hereditary priests o8 
the footing of a custom. But even a hereditary priest can be 
removed if he is guilty of misconduct, and it is wishin di 
competence of a civil court to determine whether misconduc — = 
has been proved or not (g). If the founder vests the | 
ship in a family of priests who perform the — 
the deity as well, the office of the Archaka and the She 
be united in one and the same person or — 
famous Chidambaram temple the Archakas themse 
managers. In Nafar Chandra Chatterjee V. Kailas Ci * 
(h), by an agreement between the Shebaits of a Thal kur ai = | 
family of Chatterjees, the latter were appointed | m n 
some land was placed in their possession in — 
income might be applied for the purpose of worshi 
tenance of the Sheba, and it was stipulated that the Cha 
should be Pujaris from generation to gener; u 



































* 





constituted under the agreement, t 
office. It was held that such a 








4 ; 
^ j 





HN 


a 20 alo. G puri | 
; i UT JRA 


agen p 








——M — ie- 
i || || pa 
; get adel -— T “he €—— Dp: Paes 


< i, LE — | = = * z NM if 15na. * 
* Eid Karan rs ee — "4 ec ity ae R. 1 | 


esc OUO NGC DTE L 1 DRE Ue approved and ga” 
mi ations w Y 





MANAGEMENT OF DEBUTTER |:  SHEBAITSHIP | 183 


void for remoteness. It was further held that if the proceed- 
ings before the tribunal constituted under the agreement were 
regular their decision would be quite proper and binding 
upon the parties. 

It is not uncommon in temples whose endowments are 
inconsiderable for the Archakas to discharge the functions of 
a trustee (h^) But when the two offices of trustee and Archaka 
arc separated it is the trustee that is entitled as manager to the 
possession of the temple properties and not the Archaka. It had 
been held in a number of decisions of the Madras High Court 
that in suit by the trustee to eject the Archakas who are in 
possession of the temple properties, it was open to the court to 
provide that they should continue in possession of some lands 
in lieu of remuneration and for purposes of defraying the 

expenses of the services though they could not claim such a 

right in law (h?). But in Satyanarayana V. Venkatapayya (h°), 

the Supreme Court observed that in a suit by the trustees 
of a temple to cject the Archakas, it would not be proper to 
make any provision giving the Archakas possession of pro- 
perties as a provision for their maintenance or for expenses of 
the services though such provisions might be made in a suit 
for framing a scheme for the management of the temple. | 

The exact legal position of a Shebait or manager cannot pegar a 
be said to be altogether béyond the range of controversy, — 
though much of the earlier theories has now been discarded. "dcs 

It is now settled by the pronouncement of the Judicial Com- or 

mittee in Vidvavarathi V. Balusami (i) that the relation of a ‘chee 

Shebait in regard to the Debutter property is not that of a nota m 

trustee to trust property under the English law. In English ic — —— 
— law the legal estate in rrr edu ares Mes p er o yos 

- who holds it for the benefit of the cestui que trust: Ina 
is transferred to the deity or the institution itself as” 
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ton of which the rule in Tagore V. Tagore (k) is applicable, 
and this decision has been approved of by the Privy Council 
m Ganesh Chandra V. Lal Behary (|) and again in Bhabatarini 
V. Ashalata (1^. 

Thus in the conception of shebaitship both the elements 
of office and property. of duties and personal interest are mixed 
up and blended together. Undoubtedly the duties of a 
Shebait are to be regarded as the primary thing whereas the 
emoluments or beneficial interest enjoyed by him are only 
appurtenant to the said duties (m)- Neither of these elements 
however can be detached from the other. and in dealing with 
the law relating to the rights and obligations of the Shebait, 
both these elements would have to be kept in view. 

When a deity is installed. the shebaitship remains in the 
founder and his heirs. “According to Hindu law", thus 
observed Lord Hobhouse in Gossamee Sree Greedhareejee V. 
Reman Lalljee (n)—and this observation has been reiterated 
Mm numerous cases since then—“when the worship of a 
Thakoor has been founded. the shebaitship is held to be vested 
in the heirs of the founder, in default of evidence that he has 
disposed of it otherwise. or there has been some usage, course 
of dealing, or some circumstances to show a different mode of 
devolution”. Unless therefore the founder has disposed of 
the shebaitship in any particülar way and except when an 
uage or custom of a different nature is proved to exist, she 
baitship like any other species of heritable property follows 
MEMO nero frin: — Where the founder 
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the founder of a Hindu Debutter regarding 

office of a Shebait In Gnanasambanda V. Velu ta 
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that “the ruling in Tagore V. Tagore (a) is api 
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taken as one of the exceptions. Ehe observation in Gnanasam- 
bandas case was held to be a mere obter which had little or 
no bearing on the particular question decided m that case. 
In Sreepati V. Krishna (w) Chakravarty, J. definitely held that 
as the Shebait has no right to property, and is a mere holder 
of an ofice with the rights and limitations applicable to the 
guardian of a minor, the rule in lagores case could not pro 
periy be extended to appointment of a Shebait. The contro 
versy so far as the Calcutta High Court is concerned has been 
set at rest by the Full Bench decision in Monohar V. Bhupendra 
(X). where it has been held that shebaitship is not merely office, 
it is property as well and in regard to disposition of shebaiti 
nght the rule in Tagore V. Tagore (v) is applicable. The 
same view has been taken by the Judicial Committee in Ganesh 
Chandra V. Lall Behary (7) and later on im Bhabatarini V. 
Ashalata (a). The position now is that the founder of a Debut- 
ter is competent to lay down any rules to govern succession to 
the office of the Shebait subject to this restriction that he can 
not create any estate unknown or repugnant to Hindu law. In 
Monohar V. Bhupendra (b) the founder Jagamohan who created 
the Debutter provided, by his will, that his eldest son should 
be the first Shebait and that after his death his other sons one 
after another would be Shebait in the order named. After 
the death of all the sons of the testator, the office of the shebait 
was to be held from time to time by the eldest male member 
EC fac che: time inp n E 
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two of his daughters, and a nephew as Shebait 
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in Ganesh Chandra V. Lal Behary (c) a testator by bis 
will appointed his two sons K. and R to be Shebaits, and further 
directed that upon the death, retirement or refusal to aa of 
any of them or any of the future Shebaits, the then next eldesi 
male descendant of K. or R. should act as a Shebait in his place, 
it being his intention that the eldest for the time being im the 
male line of the said two sons shall always remain joint shebaits 
At the time of the suit K. and R. were dead, but there were 
living N, the son of K, and four sons of R, of whom the eldest 
was L. N. and L. were both in existence at the time of the 
testators death. Ihe question was which of the sons of K 
and R. were entitled to shebaitship ? It was held by the Judi 
cial Committee that the provision in the will in so far as i 
related to the holding of the office after the respective deaths 
of K and R, constituted an invalid attempt to lay down a line 
of succession not permissible under Hindu law, and on them 
deaths the succession to the office and the income of the estate 
would be according to the Hindu law of succession, It was 
held further that there being no independent gift of the ofe 
for life in favour of persons, who were to take respectively on 
the death or retirement of K, and R, even L, and N, who were 
born during the testator's life-time were not entitled to comé 
in as Shebaits. 

In Gokul Chand Dey & others V. Gopi Nath Dey & others 
(c'), the settlor had, after making an endowment, that 
her three sons should be Shebaits, and that after them their 
sons or other nearest remoter male descendants in the male line 
should succeed to the shebaitship. the apparent intention of — 
the settlor being to exclude cognatic relations. It was held that — — 
the line of succession provided by the settlor was void ss t s 
not in accordance with the rule of succession to vm udi 
the Hindu law, — Shen akena ngk ee s 
heirs o£ the settlor. ‘Similarly where the settlor d app 
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that after them, their male descendants. ild | 
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As shebaitship is property it can be given absolutely or 
for a limited period. If it is given absolutely it would be a 
case of hereditary Shebait and after the death of the grantee 
his heirs and not the heirs of the grantor would become 
Shebaits (d). 

If it is given for a limited. period tg. for the life time of 
the grantee, the heirs of the founder would come in as Shebaits 
after his death. A difficulty arises sometimes regarding the 
method of ascertaining as to who the heirs of the founder are ; 
ordinarily the expression ‘heirs of the founder would mean 
those persons who would be the nearest heirs of the founder, 
if he had died at the moment when the question of succession 
to shebaitship arose. If this method is applied, the position 
would be that a Shebait appointed for his life time would be 
deemed to hold his office in the same way as a Hindu widow 
holds her husband's estate. No other person would have any- 
thing like a remainderman's interest so long as the Shebait 15 
alive, and the next Shebait would be the nearest heir of the 
founder existing at the date of his death. This was the view 
taken in Kunjamoni V. Nikunja (ce). In this case the founder 
was one Jasamant and the endowment was created by a will 
which provided that all the properties of the testator would 
devolve on his family deity Shamsundar. The testator appoint- 

ed his second wife Bhagirathi, his youngest son Jagadanand, 
_ and another son Brojendra successive executors and Shebaits, 
and although he had four other sons at the time of his death, 
_he gave no further directions regarding the devolution of she- 
| Minhip after Brojendra's death. 
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founder would come in as Shebaits after his death. The lam 
ed Judges however proceeded further and said that even if 
Brojendra was a Shebait for life, the Claim of the plaintiff could 
mot be defeated. It is to be noted that the contention raised 
on behalf of the appellant Kunjamoni, the widow and heir of 
Jogendra was to this effect that as Bhagirathi, Jagadanand and 
Brojendra, had each a life interest in the shebaiti, the remainder 
of the right remained vested in all the six sons who were the 
heirs of the founder, and consequently the plainuff Nikunja 
was not entitled to more than one-sixth share of the shebait 
right which his father had under. law. This contention was 
overruled and Asutosh Mookerjee, J. in course of his judgment 
observed on this point as follows :—‘“We are of opinion that 
this contention is unsound and that the principle of vested 
interest. while the actual enjoyment of the expected interest is 
postponed ull the termination of the life estate, as expounded 
by their Lordships of the Judicial Committee in Rewan Pershad 
V. Radha Beeby (f) has no application to cases of the descrip 
tion now before us. No doubt a Shebait holds his office for 
— —— but this does not signify that he has a life interest 
m the office with the remainder presently vested in the next 
taker. The entire office is vested in him...... The position 
of a Shebait is analogous to that of a Hindu female......im 
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they were invalid in law. The wife of S died frst, and then 
§ died leaving a daughter B, and his son P. P then died leav- 
ing his wife A, and three daughters. The question. was, as to 
who as between B and A would be entitled to shebaitship atter 
the death of P. Mr. Justice Khundkar sitting m the original 
side of the Calcutta High Court decided in favour of B as she 
was the nearest heir of the founder when P died, and the learn- 
ed Judge relied entirely upon the decision in Kunjamom V. 
Nikunja (i) referred to above. On appeal the decision. was 
reversed by Derbyshire, C. J. and Mukherjea, J. Mukherjea, }- 
expressed the view that as P had not the shebaiti right absolutely 
vested in him the residuary right still remained in 5 and his 
heirs, and as P was the sole heir of S, both the limited and the 
residuary rights were united in him. His position therefore 
was that of an absolute Shebait, and after his death, his heirs 
and not the heirs of the founder would be entitied to succeed 
as Shebaits. On appeal to the Privy Council, the judgment of 
the appeal bench was affirmed, though their Lordships some- 
what broadened the ground upon which the decision of 
Mr. Justice Mukherjea was based. The view of the Privy 
Council seems to be that as there was no provision for devolu- 
tion of shebaitship after the death of P, the residuary right 
remained from the beginning in S, the founder and it went on 
devolving as a species of heritable property on his successors in 
the order laid down by Hindu law. When P died this resi- p cane 
duary right was vested in A his widow, and the office which —— 
terminated with P would now revert to A as the nearest heir | — 
~ . 9f the founder. The expression “heirs of the founder" would rar 
MEE nor: thak persons who would have the right to d 
— succeed if S had died at that moment, but it would mean Je o1 
= e whom the residuary shebaiti right, which was. in*he founder — 
p the very beginning had come to vest at that time. Dy gue - oo ae 
‘cessive devolutions under the Hindu law of inheritance. — e 
po EM said above it is open to the founder to dispose of she 
| Darts any way he likes and such —— ie ae e 
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has got to be given in the negative, unless the right of revoca 
ton or alteration has been reserved at the time — 
erant was made. 
In Gouri Kumari V. Indra Kumar (p Woodroff, I said : 

“Ch ws clear that the donor of a Debutter property can make no 
change in the order of succession of Shebaits as laid down in 
the deed of endowment in the absence of a reservation to that 
effect im the deed” This decision was followed by Graham 
amd Mitter. JJ. in Monoroma Dasi V. Dhirendra Nath (kj and 
still later by Mukerp and Ghosh, JJ. in Naravan Chandra Dutt 
V. Bhuban Mohini (D. In the case last mentioned, the founder, 
by his frst Arpannama, which created the endowment, ap 
pornted himself the first Shebait, his wife, should she survive 
him. the next Shebait, and thereafter his heirs in the order of 
succession. The wife of the founder died during his life ume 
and then he made a fresh Arpannama by which he 
a cousin of his as a Shebait of the Debutter after him, and after 
the death of the latter, his sons according to primogeniture 
There was no reservation of any power in the first Arpannama 
to alter or amend the rule of devolution of shebaitship. It was 
held that the second Arpannama was invalid and on the death 
of the founder his legal heirs would succeed as Shebaits Two 
principles, it seems, have been invoked by Judges in support 
of the proposition that Se ny onc eee 
be altered. unless the authority to make any alteration was — 
reserved by the founder. The first is that when the | 
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In Sreepati V. Krishna (0) Chakraburtty, |. commented on 
the decision in Gouri Kumar: V. Indra (p) referred to above, 
and the learned Judge expressed his view that these provisions 
regarding appointment of a Shebait, relating as they do to the 
management of the endowment, could be altered by the founder 
provided he has not expressly precluded himself from doing so, 
provided such alteration does not affect any right of property 
of the Shebait so appointed or the interest of any third. party. 
This expression of opinion has been held to be a mere obiter, 
and the decision on the main point has been pronounced to 
be wrong by a Full Bench of the Calcutta High Court (q). 

The point seems to have been canvassed in some cases that 
even without reservation, there is, under Hindu law, a residue 
of power left in the founder after he has made a dedication, 
and he should be allowed in exercise of this residuary power to 
make a change in the appointment of Shebaits, if such a course 
is daimed to be just and proper. As I have told you im my 
first lecture, Hindu law givers do admit that the dedicator. even 
after he has parted with ownership in the thing dedicated, does 

retain some general powers of control or guardianship over it 

which entitles him to take steps if necessary to prevent it from 

being defiled or wasted (r) Mr. Justice Mitter in Monoroma V. 
Dhirendra (s) expressed his opinion that such a right exists only 

in the case of public endowments and not in private Debutter. 

I do not think that it is stated anywhere that such powers exist 

in the case of public endowments only ; but be that as it may, as 

—— Phase told vou already in my first lecture. this power is given 
. Only temporarily to prevent any misuse of the deduga: piit 
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im Ramaswami: V. Madras Hindu Religious 
Board (u') the question was considered uid the founder 
had the right after he had renounced all his rights in the endow 
ment to appoint a trustee therefor. After referring to the 
statement of the law made supra, the learned Judges held that 
when once the founder had appointed a trustee and laid down 
the line of devolution, it was not thereafter competent for him 
to alter or rewoke it, unless such a right had been reserved at 
the time when the grani was made, and that where the founder 
had renounced all his rights in favour of the Devasthanam 
Committee, it was no longer competent for him to appoint a 
trustee by a will. In Sankatha Pandey V. Brij Mohan Pandey 
(a?) the founder of the endowment had executed a will appoint- 
mug certain persons as Shebaits after him, and later on executed 
another will appointing a different set of trustees. The ques 
uon having been raised whether the settlor could alter a line 
of succession laid down by him, it was held that the office of 
a Shebait would vest in the founder or his heirs unless disposed 
of by them, that when once it was disposed of, it could not be 
altered, unless a power to do so had been reserved at the time 
of appointment, and that when the appointment was made by 
a will, such a reservation could be implied, as, in law, a will 
could be revoked. 

Er would be clear from what has been said Waa M 
is only the founder who can appoint Shebaits, and lay down 
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it is necessary that we should discuss briefly the law relating to 
additional endowments. | 
Additional endowments in favour of the family deity are 
frequently made by the descendants of the original owner, who 
may be Shebaits themselves and obviously such grants are bene- 
halal to the deity. It is settled law that the persons who subse- 
quent to the foundation furnish additional contributions do 
not thereby become joint founders, and their benefaction is 
regarded as nothing but an accretion to an existing endowment 
(w). No difficulty arises if such additional gifts are made by a 
donor without any condition attached to it. The gift would 
become the property of the idol and whoever the donor might 
be, the existing Shebait of the idol would have the powers to 
manage the property on behalf of the idol (x). Where, there- 
fore, lands had been dedicated by the State to an existing 
temple. it was held that that did not convert it into a State 
temple so as to vest the power of appointing Shebaits in the 
Sate (x') Complications are created when the donor, in 
making the gift, purports to give directions which would alter 
the devolution of the office of the Shebait, making the course 
of succession to depart either from the terms of the original 
grant, or in the absence of a grant, that which is in accordance 
with ordinary rules of Hindu law. The question arises in 
such cases. whether in giving effect to the additional gift, effect 
has to be given to the new directions given by the donor — 
ing the right of management of such property. 


E In Sripati V. Krishna (y) one Mangobind who was one of 
. the Shebaits and as such held a Pala of worship of certain family 
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bait may act jointly with him. This view was not accepted 
by Page, J. in Lalit Mohan V. Brojendra (z). There one Gopal 
Chandra Seal who was entitled to a Pala of the worship of his 
family idols for four months in the year, in order to make 
further provision for the endowment, of which he was a She 
bait, but not the tounder, dedicated, by way of an absolute 
trust, a house property situated in Calcutta. By the deed of 
Arpannama which was executed on 22nd February, 1897, Gopal 
Chandra laid down a new line of Shebaits which was different 
from that laid down by the founder. The question arose, 
whether it was permissible for a person, who was a Shebait and 
not the founder to alter the existing line of Shebaits. Page, J. 
held that apart from usage or a consensus of opinion among 
those interested in the worship of the idols, in favour of such 
a course, a Shebait is incompetent of his own will and pleasure 
to alter the line of Shebaits laid down by the founder or by 
the common law of the land. It was Held further that if the 
direction in the additional grant relating to a change in the 
line of Shebaits amounted to a condition subsequent, such com 
dition was void and the offending provision could be expunged 
without affecting the validity of the gift itself. This decision 
was affirmed on appeal by Rankin, C. J. and C. C. Ghosh, J. (a) 
though it does not appear that all the reasons given by Page. J. 
were accepted by the appeal bench. C. C. Ghosh, J., who deli 
vered the judgment, observed that the conflict of Mm 
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there was a gift of certain additional property to the family 
deity by a Shebait with a condition attached to it which varied 
the line of Shebaits laid down by the founder. The Subordinate 
Judge who heard the suit, relying on the decision of Page, |. 
in Lalit V. Brojendra (c) held that the gift which was an accre- 
uon to an existing foundation was quite valid, and was not 
m any way affected by the condition relating to appointment 
of new Shebaits which was void in law. This decision was 
reversed in appeal and Rankin, C.J. who delivered the judg- 
ment proceeded upon a ground which was quite different from 
that adopted in the carlier decision to which also he was a 
party. Ihe learned Chief Justice pointed. out that the true 
punaple to be applied to a case like this, is not to uphold 
the gift and discard the condition attached to it as bad in law. 
The provisions regarding the devolution of the office of the 
Shebait which was incorporated in the additional gift, was in 
his Lordship's opinion, not an unessential or superadded direc- 
uon by which the gift was not affected as by a term or qualifica- 
tion; such conditions cannot also be regarded as conditions 
subsequent which are void for impossibility, but rather consti- 
tute a part of the very texture of the donor's gift. The true 
principle according to the Chief Justice which would serve as 
a guide to the decision of such cases is that enunciated by the 
Judicial Committee in Goswami V. Romanlalji (d). The pro- 
vision relating to Shebaits, being an essential condition attached 
to the additional gift, the idol, or those who are entitled to 
_ Speak for it on earth, would be put to election and would have 
_ to choose whether the gift together with the condition attached 
to it should be accepted or not. The representatives of the idol 
— might reject the gift, but if they decide to 
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the will of the idol which is to decide the matter. The que 
tion then arises, how is the will of the deity to be expressed * 
The deity can express its desire only through human agents, 
and obviously it is the Shebait who is entitled to speak on its 
behalf on earth. If the Shebait for the time being is himselt 
the donor, the will of:she deity should be expressed through 
all those who are interested in the worship of the idol, and in the 
case of family Debutter they would include all members of the 
family, male and female (e). Election need not be express 4 
may be implied also. If it is proved that for many years the 
deity enjoyed the rents and profits of the additional properties, 
and treated them as part of the original endowment, a pre 
sumption may arise that it has elected to accept the gift. 
As has been said already, if no condition is attached to a8 
additional contribution to the Debutter estate, by way of alters 
tion of the existing line of Shebaits, the additional gift simply 
becomes an accretion to the existing Debutter, and its manage 
ment would vest in the Shebaits of the original endowment 
In Raisundary V. Benode Behary (f) it was held that this was 
not an absolute rule, and the question would have to be decided 
with reference to the facts of each case. In this case there was 
division of the turn of worship amongst two branches of the 
founder's family according to which one branch was to worship 
for 19 days every month and ihe other for 11 days The 
arrangement continued for many years and then the head of 
one branch made a will by which he directed that on certam 
eventuality, all his properties should be devoted to the worship 
of the idol. It was held that the intention of the testator Wa 
not to make a general and absolute gift in favour of the | 
but to direct the application of his properties to 
on of his own turn of worship and consequently si 
the management of the additional o »u 
line of the heirs of the dedicator. — 
_ It is difficult to support this decision on the p 
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been treated as an accretion to and part of the original endow- 
ment. and the turns of worship agreed to with regard to the 
oignal endowment ought to have been extended to it. It was 
acordinglv held in Indol Baldauji V. Medh Rajput Association 
(P) that properties granted to an existing religious institution 
«cud only be regarded as an accretion to the original founda- 
tion, that the grantors did not acquire any right of shebaitship 
by reason of such grant and that the shebaitship must follow 
the line provided by the original founder. 

As shebaitship is property, it devolves like any other pro- 
perty according to the ordinary Hindu law of inheritance. If 
it remains in the founder, it follows the line of founder's heirs ; 
if it is disposed of absolutely in favour of a grantee, it devolves 
upon the heirs of the latter in the ordinary way and if for 
amy reason the line appointed by the donor fails altogether, 
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Devolu- 
tion of 
shebait- 
ship. Dis- 
ability of 
successor 
by reason 
caste, 


sex, age 


thebaitship reverts to the family of the founder (g). In the or other 


matter of appointment of a Shebait. the discretion of the founder 
5 unfettered. No Hindu would indeed think of appointing 
4 person as manager of a temple. who is a follower of different 
religion. but there is nothing in law which prevents him from 
appointing as a Shebait, a person of different or inferior caste. 
In southern India Sudras are managers of several public 
temples and it seems that there is no restriction regarding the 
appointment of a female. The question whether a person is 
Meompetent to succeed to shebaitship by reason of sex, age or 
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rights held by the latter. It has been held further that eves 
if the expression ‘property’ in the Hindu Women's Right two 
Property Act is to be interpreted as meaning property in im 
common or accepted sense and is not to be extended to 3m 
special type of property which ‘shebaitship’ admittedly is as 
succession to shebaitship follows succession to ordinary secular 
property the general law of succession under Hindu Law to the 
extent, that it has been modified by the Hindu Women's Right 
to Property Act would also be attracted to devolution of 
shebaiti rights (g?). 

In one of the very early cases on the point (h) which went 
up to the Privy Council, the right of a female heir to succeed 
to shebaitship of an idol was disputed. The endowment — 
in that case was a private one, and their Lordships of the Judi 
cial Committee quoted the following passages from the judg 
ment of the trial Judge with which they apparently agreed. 
"That the properties in question do not admit of any partition 
among the cosharers is a fact which must be admitted by me: 
but I do not see any reason why a widow of the family should 
be incapacitated from superintending the service of the gods 
It is not urged by the defendants that any such rule has been 
laid down in the family and that under it the widows have 
been excluded from the above superintendence ; on the other 
hand, among the Hindus, persons belonging to no other aste 
except that of Brahmins can perform the service of a god, with 
his own hands, that is, worship the idol by touching its perso 
Men of other castes simply superintend the service of the gods 
and goddesses established by themselves, while they cause their = 
actual worship to be performed by Brahmins. Thus, wbem — — 
persons of the above description can conduct the service of —— 
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endowment, the plaintiff. could not prove affirmatively that 
succession to shebaitship in the past, was governed by ordinary 
Hindu Law. This decision was affirmed by the Judicial Com- 
mitice (j) and their Lordships seem to have taken the view 
that succession to shebaitship would in the first instance depend 
upon the provisions made in the grant, and failing such direc- 
ons of the grantor it would be regulated by usage. Unless 
therefore an usage was proved, according to which devolution 
of shebaitship would take place according to the ordinary rules 
of inheritance, these general rules would not apply. On the 
actual facts of the case the decision can probably be justified, 
but having regard to the subsequent development of law on the 
pant it could not be stated as a broad proposition of law that 
the ordinary rules of inheritance would not govern succession 
to shebaitship unless a usage to that effect is proved to exist. 
The true view is that the ordinary rules would apply unless a 
usage to the contrary is established. 

In Kalipada v. Palani Bala (j') the nature of the estate 
taken by a widow when she succeeds to the office of shebaitship 
was considered in some detail. The facts were that one Haran 
who held a share in the office of a Shebait died leaving as his 
her his widow Rajlakshmi. She transferred the right of 
shebaitship to a stranger by a deed dated 7-11-1921. Shortly 
after her death which took place on 22-12-1943 the reversioners 
filed 4 suit for recovery of possession of the one-third. share in 
* shebaiti right which had belonged to Haran. The ere he 
| of the defendant was that when Rajlakshmi. inheri — 
— she did not hold it with the limitations of a widows ' 
— | esate under the Hindu law, that she had all the : | | 
— a male — would have in — — ind th 

— m of shebaitship was illegal, the possession 

e was adverse from the date of the : 

_ was barred by limitation. — T 

ikherje: = (as he then was) delivering, the j 
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alienation are restricted and in the second place, after her death 
the property goes not to her heirs but to the heirs of the last 
male owner. It is admitted that the second element is present 
in the case of succession to the rights of a female Shebait.. As 
regards the first, it is quite true that regarding the powers of 
alienation, a female Shebait is restricted in the same manner 
as the male Shebait, but that is because there are certain limita- 
tions and restrictions attached to and inherent in the shebaiti 
right itself which exist irrespective of the fact whether the 
shebaitship vests in a male or a female heir.” It was further 
held that though the alienation of a religious office im favour 
of a stranger was void, as Rajlakshmi took only a widows 
estate in the office, the possession of the alienee did not become 
adverse during her lifetime and that the suit was accordingly 
in time. 


It is a custom prevailing in many parts of India, that even 
a Brahmin woman is not capable of performing certain reli 
gious rites associated with the worship of a deity. This dis 
qualification by itself cannot stand in the way of her succeeding 
to shebaitship. A Shebait is not bound to worship the deity 
personally, and in cases where the founder or Shebait does not 
belong to the twice born castes, the actual worship has always 
to be performed by employing a Brahmin priest. The position 
may however be different where the peculiar doctrines of a sect 
may preclude a woman married into a different sect from per- 
forming the duties of the temple or religious institution belong 
ing to the former sect. The disability in such cases arises not 
because the heir to the last Shebait is a woman but hee 
having been taken into another family by marriage is not c 
petent to hold the office of the Shebait of the mero 
tion belonging to the family of her birth. "This is st 
by the decision of the Judicial Committee in Moh — 
Gordhanlalji (k). This case arose out of a suit for e 
sip E ai dil GE ai th iced e E le | 
m. Ae to the Ballavacharya Gosains, founded by one | 
— — of the p ippellani 
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implied, subject to the condition that the devolution in the 
ordinary line of descent is not inconsistent with or opposed to 
the purpose the founder had in view in establishing the wor- 
ship. In the present case the plaintiffs being Bhats and not 
belonging to the Gossain Kul were not competent to be Shebaits 
of a Ballava temple where the rites were performed according 
to Ballava rules which the plaintiffs admittedly could not per- 
fom. To allow their claim would defeat the very purpose 
which the founder had in view in creating the endowment. 
Following this principle, in a recent case, the claim of a married 
daughter of the last Shebait to succeed to the office was dis- 
mised on the ground that she had passed out of the family 
(m) Subject to these exceptions which rather prove the rule, 
we may take it to be a settled doctrine that a woman is not - 
disqualified by reason of her sex to succeed to the rights of 
Shebait of an idol according to Hindu law. When a woman 
succeeds as a Shebait she takes like a Hindu female heir a limited 
interest in the shebaiti right ; in the sense that after her death, 
the next male heir of the last Shebait succeeds to the office (m). 

The question has been raised in several cases whether a 
woman even though not disqualified to succeed to shebaitship 
can inherit a purely religious or priestly office to which emolu- 
ments might be attached. Tc public temples, particularly in 
southern India, there are attached hereditary priests who are 
called Archakas, who hold grants of land of considerable value 
made in their favour by the founders. As was pointed out by 
Shesagiri Avyer, J. in Annaya Tantri V. Ammakka (0o), Brah- 
ER worship of deity as hired priests in consi- 
. . Óeation of money given by another, are considered to be 
CU ape Hindu Society. Thus, the sage Satatapa says “A 
= “pra (Brahmin) who performs pooja for the sake of money for 7 

a —— such a per 
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land were intended and in most cases expressed to be from 
generation to generation. The question is whether a female 
descendant who by reason of her sex cannot perform the rites 
of worship herself couid succeed to the office of the Archaka 
and claim the emoluments attached to the office. 

In Sundarambal V. Yogavanagurukkul (p) it was held by 
Sadasiva Ayver, J. to be a settled custom that females by reason 
of their sex are permanently disqualified from performing the 
duties of an Archaka in a Satvite temple. It was held further 
that she cannot inherit the ofhce and enjoy the emoluments 
whilst at the same time delegating the duties to others. 

This decision was overruled by a Full Bench of the Madras 
High Court in Annaya Tantri V. Ammakka (q). which arose 
out of a reference made by Shesagiri Ayyar and Napier Jj. dis 
agreeing with thc views expressed in Sundarambal V. Yoga 
vanagurukkul (r) and it was held by a majority of the Judges 
(Sadasiva .Avvar, J. dissenting) that according to the practice 
and precedents obtaining in the Madras Presidency, a Hinds 
female is not incompetent by reason of her sex to succeed to the 
office of Archaka in a temple and to the emoluments attached 
thereto. | 

In the order of reference Shesagiri Ayyer, J. orjinli | 
examined the reasons given by Sadasiva Ayyer, J. in favour of 
the view that female. who by custom was incapable of perform — 
ing religious rites, should be held incompetent to inherit the — 
religious ofhce. — 1— 

“It may be assumed” thus observed the learned — 
the donors were not over anxious to make hereditary g 
the donees’ family without regard to the latter's ap 
form religious worship ; but the law would not have | 
them to stipulate that the property shall be enjoyed only 
those competent to minister in the temple. Tier ma J— 
trusted to chance to see that the y — 
carried on the good work for which their / 
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employed by a widow to perform the services 7? It would be an 
ideal to be sought after, if the community interested in temple 
worship were to be permitted to select on the death of an 
Archaka, a person competent to fill his place. Even in this 
view, there is no guarantee that a nominee of the community 
would be a better Archaka than the proxy of the widow .... 
Under such circumstances, there cannot be much room for 
doubt, that society would prefer that the secular rights with 
the obligations to do or get done the spiritual duties should 
ws in the line of heirs to whom private property would 
descend.” 

Wallis, C. j. who presided over the Full Bench, based his 
judgment mainly on usage relating to the Archakas as it pre- 
vails in the Madras Presidency. “It is not disputed" thus 
observes the learned Chief Justice “that in this part of India 
the user in the case of temple Archakas is that the office is here- 
duary and descends in the ordinary course of succession to 
women who are not themselves competent to perform the duties 
of the office by ministering in the temple and perform them by 





deputy ...... We should not in my opinion be justified in 
overruling |... the numerous decisions of this court in which 
the usage has been recognised and enforced, unless its mis- å 


= thievous character had been established beyond all doubt or 


= 





ma M TOVErsy." This view can be said to be the accepted view in 
all courts in India. As a matter of fact there is no decided 
authority earlier than Sundarambal V. Yogavangurukkul (s) te esha 
where i it has been held that a female is not entitled to inherit a — 
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Er Fo a woman would not be incapacitated from A RUN. — 

to shebaitship which involves no performance of - ge ac e 
M duties by the Shebait personally. — — —— P E 
e right of a female heir to succeed to a religious office e — 








| suit assuming that the person who —— 
e a a Det on 





A ys 
CENTRAL LIBRARY 


TAGORE LAW LECTURES 


succeed to the office of a Pujari and share in the emoluments 
atter getting the services performed by a deputy. 

As regards other disqualifcations which would i 
a person from inheriting shebait right, it may be stated gene 
rally that those physical and mental defects which exclude 2 
person from inheritance under the ordinary Hindu law, would 
exclude the right to succeed to shebaitship as well. It would 
be necessarv therefore that these grounds of exclusion should 
exist at the time when the succession opens. A subsequent 
disqualihcauon would not occasion forfeiture of rights already 
acquired (u). 

Under Hindu law persons who are born blind, deaf o 
dumb or are devoid of any limb or organ cannot inherit am - 
property. Lunacy to be a ground of exclusion need mot be 
congential; it is enough if it existed at the time when the suc 
cession opened. Leprosy also excludes a man from inheritance 
provided it is of a virulent or incurable type (v). | 

An unchaste wife cannot succeed to her husband's estate. 
but once the estate has vested in her—which could only be if 
she was chaste at the time of her husband's death—it cannot 
be divested by her subsequent unchastity (w). Under th 
Dayabhag law not only the wife but all other female heirs mus 
be chaste to entitle them to succeed to the property of a male - 
Under Mitakshara, the disability attaches to the wife alone 

All these rules would be applicable to devolution of : 
baiti right. A person therefore who was of sound -—À 
shebaitship devolved upon him would not forfeit his ri 
subsequently becoming insane (y) In Vidyapurna / VLA 
nidhi (z) the question arose whether the Mohant * E 
institution. would cease to be a Mohant by reason 
quent becoming a lunatic. The plaintiff in rate 
the headship of a “Mutt” by virtue of an appoir * 
B ———— 
adjudged a lunatic. If the lunacy of the ? w as a. 
of forfeiture of his rights, the plaintiff would succee 
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vacancy by reason of the lunacy of the Mohant and the decision 
was upheld on appeal bv the Madras High Court. The two 
kamed Judges who heard the appeal delivered two separate 
but concurring judgments in which they elaborately discussed 
the legal position of the head of a “mutt”. For our present 
purpose, these discussions are not material, but it would be 
useful to quote the following passages from the judgment of 
Bhashyam Ayyangar, J. where the learned Judge gives his 
reasons as to. why unlike trustees, a new Mohant cannot be 
appointed when the existing Mohant became incapable of act- 
ing by reason of unsoundness of mind. “I am however of 
opinion” thus observes the learned Judge “that the head of a 
Mutt as such is not a trustee in the sense in which that term 
i generally understood in the law of trusts, and the decision of 
the question under consideration cannot therefore properly be 
governed by the principles regulating the appointment of new 
rustees or by analogies derived therefrom. I may also add that 
in the case of hereditary trustees in India and other trustees 
having a beneficial interest im the trust property, the principles 
of the English law of trusts— embodied in the Indian Trusts 
Ad—as to the appointment of new trustees, when a trustee 
becomes incapable of acting by reason of unsoundness of mind 
— are inapplicable." This reasoning if I may say so is perfectly 
sound. but it is somewhat curious that the learned Judge while 
holding that Mohant does not forfeit his rights by reason of 
y made a distinction in the case of Dharmakarta or 
. manager of an idol, and expressed the opinion that the 
— —— Dharmakarta of a temple would lose his rights in case / 
— According to the learned Judge the reason for this — 
E is that in the case of temple the ideal person is the 
a! bh itself while in the case of Mutt the ideal person is the office 
P$ ritual teacher which has the same legal status as a cor- 
Em pe English law. A Mahant is not a mere trustee, - 
1 estate for life in the permanent endowments of the — — 
Pe ds p am aS a — 
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subsequently became insane, and the actual decision is certainly 
right to which no exception can be taken. Sull it must. be 
pointed out that the opinion expressed by the eminent Judge 
regarding the legal position of a Dharmakarta cannot be sup 
ported in view of the subsequent pronouncement of the Judi 
cial Committee in Vidvavaruthi V. Balusami (a) As the law 
has been laid down by the Judicial Committee, the Mohant of 
a Mutt as well as the Shebait or Dharmakarta of a temple, are 
both managers and not trustees in the English sense, and the 
ideal person in which the endowed property is vested is the 
mstitution itself in one case, and the idol in the other. Then 
again both the Mahant and the Shebait have personal interes 
in the endowed property which depends on usage or terms of 

the grant. It is this personal interest. which certainly. disin 
guishes a Mohant from a mere office holder, but this personal 
interest 15 present in the case of a Shebait as well, and thats 

why shebaitship has been held to be property. A Division Bench 

of the Calcutta High Court has now held on a review of all 
authorities that a Shebait does not forfeit his rights by reason 

of his subsequently becoming a lunatic (b) But if a Shebait 
becomes a lunatic or is otherwise incapable of doing his duties 

who is to exercise his functions so long as his disability lasts * 

The answer has been given by Bhasyam Avyangar, J. in theca — —— 
referred to above. The learned Judge points out that in — 
cases the proper course for the purpose of securing the due dis = 
charge of the spiritual functions of the office, and — MM 
ment aad preservation of the endowment and its income is io 
provide a suitable agency for the purpose. The le 
is of further opinion that when a court of law | 
appointed a manager of the lunatic, that manager 1 
charge of the endowed property on behalf of t 
provide for conduct of necessary NM and 7 
monies of the institution Ee 
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a Shebait can be performed even by a Christian or a Mahom- 
medan, and as regards spiritual duties the Hindu law allows 
the Shebait to perform them through a proxy or substitute. But 
even then in the matter of carrying on the worship of a deity, 
the intentions of the founder have got to be given effect to as far 
as practicable. A pious Hindu when he establishes a deity can- 
not possibly conceive of its sheba and puja being carried on 
under the supervision of a non-Hindu. Usages do exist in 
almost all Hindu religious institutions and if succession of a 
non-Hindu Shebait is contrary to such usage, it cannot certainly 
be allowed (€). But when a successor is a Hindu, the mere fact 
that he belongs to the Aryasamaj and does not believe in idol 
worship is not material. It is enough if the rites are performed 
by a duly qualified person (c). 

The founder of an endowment can always confer upon a 
Shebait appointed by him the right of nominating his successor. 
Without such authority expressly given to him, no Shebait can 
appoint a successor to succeed to him in his office. The power 
of nomination can be exercised by the Shebait either during his 
life time or by a will, but he cannot transfer the right of 
exercising the power to another person (d). 

When the line of Shebaits laid down by the founder is 
extinct, or when the Shebait to whom a power of nomination is 
given, does not exercise the power, the managership reverts to 
the founder who endowed the property or his heirs (e). 

As there is always an ultimate reversion to the founder or 
his heirs, in case the line of Shebaits is extinct, strictly speaking. 
‘Mo escheat arises so far as the devolution of shebaitship is con- 
cerned. But cases may be imagined where the founder also has 
— ett no heirs, and in such cases the founder's 
Ache: to Ez State together with the end “pre ' = 
rcumst. "5 like these, the rights of the State al 1 possibly 
= DT ‘same as as those of the founder himself, and it would be 
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right of escheat can put an end to an arrangement made by the 
original owners under which a certain property was kept undi 
vided for being used for the worship of a deity. There is how 
ever no finding in this case, that the property was actually 
dedicated to the deity, and from the observations of the learned 
Judge it appears that there was only a personal arrangement 
between the cosharers under which it was excluded from 
partition. 

Although shebaiti right is heritable like any other property, 
it lacks the other incident of proprictory right, viz. the capacity 
of being freely transferred by the person in whom it is vested. 
The reason is that the personal proprietary interest which the 
Shebait has got is ancillery to and inseparable from his dutis 
as a ministrant of the deity, and a manager of its temporalities 
As the personal interest cannot be detached from the duties, the 
transfer of shebaitship would mean delegation of the duties of 
the transferor which would not only be contrary to the expres 
intentions of the founder but would contravene the very policy 
of law. A transfer of shebaitship or for the matter of that of 
any religious ofice has nowhere been countenanced - — 
lawvers. | 

The leading pronouncement on this point is ui diii 
of the Judicial Committee in Rajah Vurmah V. Ravi rma 
(gz) In that case the appellant Rajah claimed the w 
of the Tracharmana Pagoda and its subordinate chetroms u 
an assignment from the four urallers of that 1 is. fo - 
tion. The assignment in question was dated the 10th m 
1868 and was executed by the four urallers in favour of | 
appellant. It recited that the Pagoda and its d 
tutions belonged to the urallers and the latter | 
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against public policy and contrary to the express intentions of 
the founder. Such transfer, it was pointed out, would amount 
to a delegation of delegated authority and being against public 
policy could not be sanctioned even on the footing of a custom. 
This decision has been followed in numerous «ases all over 
India, and the propriety of it on the actual facts of the case has 
never been questioned in any subsequent decision. 
lt may be noted that in Raja Varma's case, the transfer 
was by way of sale; the same principle, it is held, would be 
applicable when the transaction is by way of lease or mortgage. 
In Ayancheri V. Acholathil (h) there was a transfer of a right 
to manage a Malabar temple and its lands by way of lease for 
asum of money, and the court pronounced the transaction to gious 
be illegal. In Lakshmana Swami V. Rangamma (i) the holder 
of an office attached to a temple mortgaged his right to the 
ofhce together with other property and in a suit to enforce the 
mortgage a compromise was arrived at by the mortgagor who 
agreed that his right to the office and its emoluments should 
be sold in satisfaction of the mortgage debt. A decree was pass- 
ed in terms of the compromise and when the decree was put 
into execution objection was raised that the compromise being 
unlawful a decree based on the same was incapable of execution. 
This contention was upheld and the High Court dismissed the P 
application for execution on the ground that the decree was a afa 
nullity being passed by the court without jurisdiction. The ! 
i propriety of this decision is certainly open to doubt. The court 
_ Which recorded the compromise and passed a decree on the 
ir bass of the same had undoubtedly jurisdiction to decide 
—— the comm promise was lawful or not. If it erred in its 
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should be passed in accordance with it under Order 23, Rule 3 
Civil Procedure Code. Sadasiva Ayvyar, J. im course of his 
judgment reiterated the proposition of law inunciated by ther 
Lordships of the Judicial Committee that ‘an alienation ofa 
religious office by which the alienor gets a pecuniary benefit 
cannot be upaeld even if a custom is set up sanc 
alienation. 

Where a purchaser of the shebaiu right. got into possession 
of the office pursuant to the sale, it was held that as the transfer 
was void, his possession was adverse to the Shebait, and that 
having been in possession for the statutory period, he acquired 
a right to the office itself by prescription (j'). It was held im 
Bansidhar V. Upendra Mohan (p). that where the transfer was 
made by the founder who happened to be the first Mutawalli 
it was not void, but held good during the lifetime of the 
founder, and that the possession of the transferee became 
adverse to the persons entitled to the office under the original 
deed of settlement only after the lifetime of the founder. It is 
submitted that an alienation of the office of Shebait would be 
void, whether the alienating Shebait is the founder or some 
other person appointed by him. 

In Srimati Mallika Dasi V. Ratanmoni (k), a Shebait mort: 
gaged his Pala or turn of worship in favour of a stranger In 
ee ——— i 
was illegal and the morigagor was not precluded from 
the question by way of defence in the suit. If — 
tion of religious ofhce is bad, involuntary alienation 1 
regarded as still worse. 
time by the Calcutta High Court (l). . 
forward is that the purchaser of the rights of the S 
be of different religion and may not be competent o 
to perform the services, and thus the object of th 
in creating the endowment may be — 
and void. — — (oT Degeiesse T rot’ Dia * EL 
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the transfer is not for any pecuniary benefit, and the transferee 
is the next heir of the transferor or stands in the line of succes- 
sion of Shebaits and suffers from no disqualification regarding 
the performance of the duties. (2) When the transfer is made 
in the interests of the deity itself and to meet some pressing 
necessity. (3) When a valid custom is proved sanctioning aliena- 
tion of shebaiti right within a limited circle of purchasers, who 
are actual or potential Shebaits of the deity or otherwise con- 
nected with the family. I propose to take up these three things 
one after another. : 

On the first point, there seems to be some divergence of 
judicial opinion. The Bombay High Court has definitely 
decided that an alienation of shebaiti right is valid if the 
alienee stands in the line of succession of Shebaits and ts not 
disqualified to discharge the duties. 

The leading decision on this point is that in Mancharan 
V. Pransankar (m) where reliance was placed on an earlier deci- 
sion of the same High Court in Sitaram Bhat V. Sitaram (n). 
In Mancharan V. Pransankar (0) the alienation was of the right 
to worship a goddess and receive a share of the offerings by the 
holder of the office to his sister's son, who was in the line of 
succession. The alienation was upheld. Mr. Justice Melville 
in delivering judgment points out that two considerations which 
are urged against the validity of such alienation are : (1) that 
such transfer is against the presumed intention of the founder, 
and (2) that the alienee might be a person unwilling or in- 
competent to perform the spiritual services. Neither of these 


EL. apply when the transferee is in the line of succession of 
— amas and suffers from no disqualification bg saang an l 


of the duties. In the earlier case of S 
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religious office, and that ts where the transferee is the sole and 
immediate successor of the holder of the office who makes the 
uansfer. Im Kuppa Gurakal V. Dorasami (q). there was ak 
of religious office to a person who was not in the line of off 
but was otherwise qualified to perform us duties. This was 
held to be invalid. “It is argued" so runs the judgment “thi 
m the present case the aliemee is of the same caste and sec as 
the family of the alienor, and that no objection as to fitness to 
perform the worship cxists in this case. But we are not dis 
posed to hold chat this of itself will validate such an election 
To held so would lead to public mischief in inducing needy 
incumbents of hereditary offices who desired to sell them to give 
a dishonest recognition to qualifications, which, fact, were 
not the qualifrcations demanded by the nature of the office”. 
In Narayana V. Ranga (r) the office of a pujari was here 
ditary in the plaintiffs family, the last incumbent being the 
plaintiffs uncle. In 1880, he transferred the office to plaintiff: 
father. im succession to whom the plaintiff claimed the right 
The High Court called for a finding as to whether the plam 
tiffs father was the sole heir and next in succession to the las 
Shebait. The finding was that he was not the sole heir, and he 
other brothers who were the immediate heirs along 
On this finding the court held that the transfer of 
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be invalid “It is of the essence of a family endowment of the 

Hindus” thus observed the learned Judges “that no stranger 
shall be permitted to intrude himself into the management of 
the endowment™. The deed, it was said, could be valid during 
the lifetime of the assignor, as the latter was competent to 
carry on the worship so long as he was alive, through a proxy, 
but it could not be operative after his death. In Gobind 
Kumar V. Debendra K. Rov (u) the ante-alienation doctrine 
was applied in all its rigour and a Shebait was held incapable 
of wansferring his rights even to a Co-shebait or to one who 
Was next in succession to the transferor. The i me, was con- 
sidered again in Nirod Mohini V. Shibdas (v) where the owners 
(f a turn of worship of an idol transferred the same to a Co 
Shebait, the latter being on account of his place of residence 
and other advantages. better able to perform the sheba than 
the transferors. It was held that in view of the special circum- 
stances of the case viz. (1) that the alienation was not for pecu- - 

: niary gain, (2) that it was in favour of a Co-shebait who had 

more interest in the worship than any body else : and (3) that 

the arrangement was clearly beneficial to the deity, the transac- a 

tion could be upheld. The learned Judges in arriving at their 

| decision relied upon the pronouncement of the Bombay “High 

in Mancharan V. Pranshankar (w) and certain observa- 

— iens occurring in Khetra Chandra Ghosh V. Haridas (x) and ; 
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— Rajeswar Mullick V. Gopeswar Mullick (v). In course of his 
prim in Mahamaya V. Haridas (z) it was observed by 
J that “there is authority for the proposition that " 
b of a religious office may be validly made im favour sory 
E Ks person standing in the line of succession and not disquali- — Uae 
«d by personal unfitness” and in connection with it the learned _ a i 
others to the cases of N = Sa aoe 
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raised and the point for decision was whether under the general 
rules of Hindu law, there could be a transfer of religious of 
in favour of one who stood in the line of succession of He — 
holder of the office. It is to be noticed that in the subsequex 
case of Radharani V. Doval (d) the observations of Mr. Jus 
Mookerjee point to the conclusion that the alienation of shebar 
ship in favour of one who stands in the line of Shebaits cn ® 
supported only on the footing of a custom. Strictly. speaking 
there is no specific authority of the Calcutta High Court, where — 
apart from any custom, a transfer of shebaitship to one in ie — 
line of Shebait has been held to be valid (d') Of cous — 
when the transferee is the sole and immediate her @ | 
the transferor. the transfer can be looked upon as a WW 
render of the office in favour of the next heir, and sw 
surrender does not offend either against the presumed intentions 

of the founder or the general policy of Hindu law. A Shebait 

like a trustee cannot delegate his duties to another person, but — 
he is not bound to accept his office, and if he renounces BS — 
duties which he always can, then even if the renundation e — 
in the form of a transfer in favour of the next heir, it can be E 
held valid in law. This is the view of the Madras — — 
and this is exactly the view taken by Mr. Justice Page ir 
dra Nath V. Rabindra (e) A transfer by one Shebait to 
remaining Shebaits may also be justified on the same p — ple == 
A transfer by one of the Shebaits of his rights in ka —0 
erantor can scarcely be supported and has been expres 

to be invalid in a Bombay case (f). It has been p 
the learned Judges in that case, that if any one 
intends to get rid of his duties, the proper ting fe 
would be to surrender his office in favour of the ri 
baits. When the transfer is in favour - Mak e 
baits, or the sole and immediate heir of the tra 
safely be said that no policy of Hindu law i isl lik = 
nor can such transaction be held to be : 
intentions of the founder. Within. these | 
alienation of a religious office can be legall 
without saying that ‘whatever the form « 
cannot be by will, for moshing ee 
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The doctrine that alienation of shebaitship can be upheld, Aliena- 
if it is justified by necessity or the deity 1s benefited by such — of 
wansfer is sought to be supported on the basis of certain necessity 
decisions of the Calcutta High Court. A careful examination 7; — 
of the cases however shows that they are of doubtful authority, deity. 
and are to a great extent based upon misconstruction of certain 
pronouncements of the Judicial Committee. 
The earliest Calcutta case where the doctrine of benefit 

to the deity was assigned as a ground in support of alienation 
of shebaiti right is that of Khettra Chandra Ghosh V. Hari Das 
th). The facts of this case are rather peculiar. It was a case 
of private or family endowment. and the Ghoshes who were 
the Shebaits of the deity made over the idol together with the 
endowed property to the plaintiffs predecessors, the reason 
being that the Ghoshes were unable to carry on the worship 
of the idol with the income of the Debutter and the plaintiff's 
predecessors were willing and able to take charge of the deity 
and its worship. The question was whether the plaintiff's pre- 
decessors acquired a valid right to the endowment. The ques- 
tion was answered in the affirmative by the courts below, and 
the High Court in second appeal agreed with that decision 
and dismissed the appeal. Banerjee. J. in delivering judgment 
pointed out first of all that although sale of an idol was prohi- 
bited in Hindu law. a gift was not. That question however 
was held to be immaterial, and the learned Judge held the 
transfer to be valid mainly on the ground that the arrange- 
=~ ment was for the benefit of the idol. He relied upon the deci- 

. sion of the Judicial Committee in Prosanna Kumari V. Golap 

— — Chand (i) where their Lordships enunciated the proposition of | a. 
— Zw that a Shebait must. of necessity, be empowered to do  — — 
— et reared for the ser eae x ge ee ENG, 
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of the Judicial Committee in Doorga Nath V. Ram 
(k) was supposed to be an authoritative statement of law 
whereas, it is scarcely disputed now that it cannot rank higher 
than a mere obiter. At any rate, the decision of Banerjee | 
if it can be supported at all, can be supported only on 
ground, that the consensus of all the members of the famil 
gave the endowment, not a secular, but a different turn. One 
must say however that the decision in Prosanna Kumari V. 
Golap Chand (|) was thoroughly misapplied. As has bees 
pointed out by Page, J. in the subsequent case of Nagendra 
Nath V. Rabindra (m), the rule of necessity formulated in 2 
series of decisions of the Judicial Committee extends only © 
an alienation of the temporalities of the idol. It does not 
and cannot apply to an alienation of the spiritual rights and 
duties, the fulfilment of which is the primary function of the 
Shebait. In the words of Page, J. the doctrine is “a heres 
which has crept into the Hindu law" and ought to be exposed 
and eradicated. The .next authority where the doctrine @ 
necessity or benefit to the deity seems t6 have been adverted 
to, is the case of Rajeswar V. Gopeswar (n) which was decided 
by a bench of three Judges consisting of Maclean, C. J. Mitea 
and Woodroff, JJ. The actual decision in the case was that? 
hereditary Shebait cannot alienate his office by will, and Mæ 
lean, C. J. in course of his judgment disapproved of the hw 
laid down in Mancharan V. Pransankar (o) The learned 
Chief Justice stressed the distinction between a will and 3 
transfer inter vivos, and pointed out that there was — — 
in the Shebait which could pass by will Mitter, J. a 
with this view and further observed in his judge 
Shebait has no power of alienation except for necessity o 
ht to the Thakur, and no such necessity or — -— — 
in the case. Neither the Chief Justice nor Mr. — — 
roff touched this point at all. As the judgment of | ot M Mitte 
is extremely short, and no reference was made t 
decided authorities, it is difficult — 

Judge had in mind. It may be that he. D over! 
distinction between the temporalities of the i lol am 
tual office and its duties: at any rate as the dec 
court was not based on that 1 ucl 
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judges comprising the bench. Ihis decision of Mitter, J. was 

-  feferred to and relied upon in Nirod Mohini V. Shibdas (p). 
which I have discussed already. The facts of that case are 
somewhat different ; there the alienation of shebaitship was 
made in favour of a co-Shebait who was better able to perform 

the sheba than the transferors themselves. I he learned Judges, 

it seems, were greatly influenced by the decision of the Bombay 

High Court in Mancharan V. Pranshankar (q) and benefi to 

_ the deity was put forward as a mere additional reason in sup- 
port of this decision. As I have said already, the right view 
has been taken by Page. J. in Nagendra Nath V. Rabindra (r), 
— — that the entire doctrine of benefit to the deity as a justification 
for alienation of the office is based upon a misconception of 
some of the pronouncements of the Judicial Committee. Refer- 
ence may be made in this connection to the case of Nirmal 

— — Banerjce V. Jyoti Prasad (s) where under somewhat 
peculiar circumstances the transfer of his rights by a Shebait 
was held to be valid. Under the terms of the endowment in 
this case the Shebait had the right to nominate his successor. 
— He did nominate his successor and then relinquished his office 
= taking some monetary help from the appointee who was left 
in charge of the Debutter. The learned Judges of the High 
- Court held that the transfer was not by way of a sale and 
| ahhough the Shebait received pecuniary assistance from the 
.. appointee, that was not the consideration for the transfer. As 
im the circumstances of the case the appointment was con- 
. ducive to the interests of the idol, it was held to be valid. The 
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Narayan (s') where it was held that a transfer of Marfatdari 

rights by one Marfatdar in favour of his co-Marfatdars was vod 
! if it was for consideration and that it was wholly irrelevant 
whether the transaction was for the benefit of the institution 
or not. In Naravanam Seshacharvulu V. Naravanam Venkaa- — 
charvulu (s*) the question of the validity of a transfer by an 
Archaka of his office in favour of the other Archakas of the 
temple came up for consideration. and it was held that so long 
as it was gratuitous it would be valid, provided it was im favour 
of the remaining Archakas or those who were standing in the 
line of heirs, but that it would be bad if it was for consider 
tion. On the authorities mentioned above, the transfer would 
be bad even if it was for no consideration, if it was not m 
favour of those next in the line of succession. 

The last question is whether a relaxation of the ruk 
against alienation of shebaiti right is permissible on the foot- a 
ing of a custom. A valid custom, if it is proved to exist, would 
certainly override the rules of general law. In order data 
custom may be valid, it must have all the four essential attri 
butes laid down by Tindal, C. J. in Tyson V. Smith (0) to wi 
firstly, it must be immemorial, secondly it must be 4 
thirdly it must have continued without interruption. since its 
origin, and lastly it must be certain in respect of its — 
generally as well as in respect of the locality where it is 
to obtain and the persons whom it is alleged to affect. : 
been said above, ihe sale of a religious ofe to an cube ie 
been pronounced to be void altogether, and as it is o 
to public policy, raggi em qu i 
m law. In other words, even if such custom has a 
attributes, it would lack the attribute of re: at 
out which it could not be enforced in law. I 
In the case of Mahamaya V. Haridas (u) the q 
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Judge explained, every unlearned man’s reason but artificial 
and legal reason warranted by authority of law. In Maha- 
maya V. Haridas the point in dispute was the transferability 
of Palas or turns of worship in the celebrated Kalighat temple. 
lt was proved by evidence, that during a period of 90 years at 
least, the Palas of Kalighat temple had been sold, mortgaged, 
leased and were the subject matter of partition and devise, 
though in a limited market which those alone could enter who 
were qualified to become Shebaits by birth or by marriage. 
The time when the custom originated was not known. In 
these circumstances, it was held that the custom was valid in 
law, and could not be regarded as unreasonable. It was held 
in Hemanta Kumar V. Prafulla Kumar (u') following the 
decision in Mahamaya V. Haridas, that a sale of “Pala by a 
Shebait of the Kalighat temple in favour of a hereditary priest 
or pujari of the Goddess was valid as being within the scope of P 
the custom recognised and affirmed in that decision. | 
It is dificult to lay down any hard and fast rule, regarding 
the validity of a particular custom in respect to alienation of 
religious office. Each case would have to be decided on its own 
merits. As a practical rule it can be stated that alienation of 
religious office can be justified on the footing of a custom, pro- 
vided it does not offend against the policy of the Hindu law 
of endowment, and the alienation is confined to such persons, 
who are either actual or potential Shebaits according to the 
scheme of the founder. In Jogesh Chandra V. Dhakeswari (v) 
. à custom was set up under which the Shebaits of a private . 
temple could transfer their Palas or turns of worship to any- 
| body subject to this restriction that the transferee must profess pena e | 
— religion and belong to one of the three higt Astes. — 
— pm. held i the Calcutta —— Court, that ev such a pee 
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the Civil Procedure Code. The question was answered in the 
afhrmative.  Difhculties might undoubtedly arise it such Pale 
are put up to sale in execution of a Civil Court's decree The 
bidders may not be the persons, in whose favour private aliens 
tion is allowed, and if the sale is restricted to bidders of a part 
cular class only, other inconveniences may arise (y). The proper 
course in such cases, I think, would be to follow the procedur 
indicated by the Judicial Committee in Nawab Bahadur d 
Murshidabad V. Karnani Industrial Bank Limited (z). and 
appoint a receiver in respect of the income of the Shebait with 
reference to the Palas held by him. Even when a property 5 
not hable to be attached and sold by reason of any provision 
of law, a receiver can always be appointed to liquidate a deae 
from the profits of the property (a). 

Ihe only other point that requires consideration in Gs 
chapter is, whether the rights and duties of the Shebait am 
divisible when there are more Shebaits than one. The Shebait 
like trustees must act jointly and when there are more than om 
Shebait the office vests in them collectively. Prima face We 
ofhce of a temple manager is neither alienable nor divisible 
but customs have undoubtedly grown up in many places, whid 
sanction such parution as can be had of such property by meas 
of performance of the duties of the office and the enjoyment a 
emoluments by the different Shebaits in rotation. It mus 
always be remembered that though some sort of division among 
the Shebaits inter se may be and are allowed on grounds 4 
convenience, yet the Shebaits can only remain one body im We 
eye of law. The deity is represented by all of them acting 
together, and no one Shebait can be said to represent the idol 2 
in part or to possess any interest in any fractional AME 
idol's property (b). Aa 

It is now settled by the decision of the — JON _ 
in Ramanathan V. Murugappa (c) that when the — | 
can, without detriment to the trust, be held by turns, it 2 dut 
to the Shebaits to agree to do so in such — 
proper. If in order to avoid confusion, or | y uns 
scramble, the parties interested arrange themselyes for 
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the duties of a trustee. The position however seems different 
ifthe Shebaits themselves cannot agree as to how their functions 
are to be divided, and the question arises im such cases, whether 
any one or more of them can, in the absence of an agreement, 
come to the court and pray for a partition of the shebaiu right. 
Certain old decisions of the Calcutta High Court are frequently 
referred to in this connection in support of the proposition 
that in such circumstances the court can pass a decree directing 
that the shebaiti right might be exercised in rotation by the 
different Shebaits. 
In Anandmoyi V. Boykuntha (d) the question arose in 
regard to some joint place of worship and sacrifice. The judg- 
ment does not show whether there was a Debutter endowment 
proper. or a dispute about the rights of the Shebaits. [he 
court held that places of worship and sacrifice are indivisible 
byt that the parties, unless they agreed to a joint worship, might 
— — ae the right of worshipping by turns, and this right was 
declared by the decree. In Ram Sundar V. Tarack Chandra (e) 
which is the next case in order of time, the primary question 
for decision was the removal of an idol. The High Court 
agreed with the views of the court below that the idol could be 
= removed by the plaintiff to his own house at Khatra, and to 
. keep it there during his turn. of worship. The High Court 
pointed. out further that the «ourt below, before making any l 
regarding the plaintiffs right of removal, should 
ine the period during which the plaintif was entitled to pa 2d. 
‘Worship. In neither of these cases, did the question directly 
— t as to whether a joint Shebait was entitled as a matter of PASEO 
ES to demand a division of the shebaiti right. In the third —— — — — 
ad the last of the series which is that of Nittakanta V. Neerun. 
n (f) the point seems to have been raised and considered. = ~~ 
i made ion was whether the right of worship of an idol could == E 
de the subject matter of partition. The Sg abet c 
M Um — in course of his —— 
erved as follows : —"We think that E. reasons ro — 
t has. been held that one s —— it ES TCR 
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many inconveniences which might arise from such a state of 
things". It was held that to entitle the plaintiff to a division 
of the right of worship it was not necessary that there should 
be an agreement binding upon the parties that there should be 
this division. It was also not necessary that there should be 
quarrels and disputes between parties to justify the court in 
making a decree for partition. This was followed by the 
Bombay High Court in Simba V. Rama (g) and it was held that 
a suit would lie in a civil court for declaration of the plaintiffs 
right to officiate in alternate years as priest im a temple and 
receive the offerings to the idol. All these cases were considered | 
and discussed by the Allahabad High Court in Sir Raman Lalp 
V. Gopal Lalji (h). It was held, that the right as joint trustees 
to the management and superintendence of worship at certam 
temples—when none of the trustees had any personal interes 
in the temples or the income thereof—could not be made ipe 
subject of partition by a civil court ; that is to say, a civil cou - 
is not competent to grant a decree declaring that each of sudi 
trustees in rotation should for a definite period exercise exdu- 
sively the rights of management and superintendence. In te 
opinion of the learned Judges, if the managers have amy pee — 
sonal interest in the management of the temple, and there sa 
question of shares in the emoluments, it might be said that 
- there is a dispute as regards property and the civil court sadi — 
be competent to direct division in such ways as it un 
per. But where the trustees have no pecuniary interest n 
subject matter of the trust, none of them can approach ! 
court and ask for a mere partition of their duties; they a = 
discharge their duties jointly as directed by the founder. — 
decision was followed by the same High Court in wen 
quent case of Puranmal V. Brijlal (i). | nag 


You would remember, that usually under the t 
grant, or on the basis of custom the Shebaita e S 
enjoy a personal interest in the endowment. RA 
E60 | of cases therefore even according to the views of 
oa High Court, a division of the shebaitship cc 

eee cgo edie ote ae It is only in u 
the endowed property that the sion 
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LECTURES VI & VII 
Administration of Debutter : rights, duties and 
powers of a Shebait 


In the last lecture I have described to vou the essential 
characteristics of a shebaiti right, the mode in which it devolves 
and the extent. to which it is capable of being divided and 
alienated. I shall now discuss in details the rights and duties 
of a Shebait in relation to the Debutter Endowment; for it is : 
with the rights and obligations of the Shebait—his powers and 
diabilities—that the administration of the Debutter is in- 
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cular religious sects are entitled to touch, annoit or decorate 
the idol. When such usages exist, they would undoubtedly 
have to be observed scrupulously. 

The custody of the idol is always in the Shebait. If the 
idol has no temple or residence of its own, it is for the Shebait 
to decide how it should be housed or located and the right of 
custody would normally carry with it the right of removal 
When the idol has no fixed place of residence and there are à 
number of Shebaits who by mutual agreement are entitled to 
worship the deity by turns, any one of the Shebaits can remove 
the idol to his place of residence during his turn of worship 
provided he reconveys it to the place from which it was taken 
as soon as his period of worship expires (c). If the deity has? 
residence of its own and there are more Shebaits than one, diff 
culty sometimes arises regarding the possession of the Thakur 
Barn. Neither the deity nor any place of worship is susceptible 
of partition (d). In case of partition of the family property 
amongst the cosharers, the place of the deity should be kept 
undivided and possession of it may be given to the senior mem 
ber of the family, liberty being given to the other members to 
have access to it for the purposes of worship (e) In Promota 
V. Pradvumna (f). the question arose as to whether one of the 
three brothers, who were joint Shebaits of an idol located in a 
house built by a previous Shebait, was entitled to remove te 
deitv to his own house during his turn of worship. It was held . r 
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av in the matter as to where the deity should be located. In 
ase of an idol in à public temple, the position. would seem to 
be that the Shebait would not be able to remove the deity if 
the majority of the worshippers object to it (g). It was held in 
a Madras case that the court would not interfere where a 
removal of a public idol was found to be beneficial to the com- 
munity at large and was favoured by the general body of 
devotees (h). 

The Shebait, as said above, is entitled to possession and 
custody of the Debutter estate. In fact, it is his duty on accept- 
ance of the office to acquaint himself without delay with the 
nature and circumstances of the endowed property, and to take 
steps to get in debts due to the Debutter or other funds in- 
vested in insufficient securities. Shebaits are not insurers and 
except where any particular duty has been imposed upon them 
by the deed of endowment, they are only bound to use such 
diligence and care in the management of the Debutter estate 
a a man of ordinary prudence and vigilence would use in the 
Management of his own affairs (i). If, however, by reason of 
his negligence or default in proceeding against the debtor in 

proper time a loss occurs to the Debutter estate, he would be 

bound to make good the loss (j. These are the duties of a 

trustee under English law and the position of the Shebait is 
almost identical in these respects. 

Like the trustee in English law, a Shebait has to act gratui- 

= tously and he cannot charge the Debutter estate for any remu- 

‘eration on account of the time and labour he spends over his 

affairs. The position would certainly be different if there is a 
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right to a part of the usufruct, the mode of enjoyment and the 
amount of usufruct depending upon usage or custom" (I In 
fact, i ts entirely consistent with Hindu ideas to give the 
Shebait some sort of personal interest in the endowment, what 
ever its exact nature might be (m). 

It the deed of endowment provides as to what part of the 
usufruct of the endowed property would go to the Shebait as 
his remuneration, no difhculty arises. I have already told you 
that in a case which went up to the Privy Council (n) the 
tounder provided that half of the income should be applied 
tor temple purposes and the other half would be enjoyed by 
the Sshebait ; and the Privy Council said that as the income was 
not very large, such provision was quite natural and did not 
attect the validity of the endowment in any way. When there 
is no deed, obviously we have only to look to customs and usages 
im particular religious institutions for the purpose of finding 
out whether the Shebait can retain any portion of the income 
of the Debutter property for his own personal use. 

As said above, the income of the Debutter property would 
include the offerings which are given to the deity by the wor- 
shippers. In various public temples which are resorted to by 
a large number of persons, these votive offerings constitute a 
substantial portion of the income of the deity and cases have 
not frequently come up before-our courts of law where the 
Shebaits or Archakas have laid claims to these as their own È 
personal property. — 

In the well-known Dakore case (0) the plaintiffs as — 
interested in the worship of God Sri Ranchod ji brought a suit E- 
inter alia for making the defendants who m mE he — 
temple, accountable for the -numerous offerings c ng < 
cash, ornaments, clothes and other articles which were m 
to the deity by thousands of pilgrims on every full oon day- E 
The defence was that the defendants were the owners of We — 
This contention. was negatived by the High C 
held that the Sevaks were not the owners of the « 
e were responsible for their due m 
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thought by which the defendants set up the Sri Ranchod Raiji 
as a deity for the purpose of inviting gifts and vouchsafing 
blessings, but as a mere block of stone, their property for pur- 
pose of their appropriating every gift laid at its feet’. Lhe 
Hindu law nowhere says that the offerings become the property 
of the Shebait or Archaka and can be squandered away by him 
or devoted to purposes foreign to the endowment. The posi- 
tion in law consequently is that the offerings that are made 
to a deity do become the property of the deity and the Shebait 
or Archaka who claims the right to any share in them must 
prove affirmatively his right by evidence of usage (p). 

The only exceptions to this rule—and these are exceptions 
more apparent than real— exist when an idol is set up tempo- 
rarily for worship or where the offerings are of a perishable 
nature. When an image is set up temporarily for a particular 
purpose, no endowment in the real sense of the word is created, 
and such image is more or less in the nature of a chattel which 
i owned by the person who sets it up. In Girijanund V. 
Sailajanund (q) where the question raised related to the right 
of the head priest or Ojha of the celebrated Baidyanath temple 
to the offerings or Charaos made to the deity, Banerji, J. 
Observed as follows: “When an idol is set up temporarily 
for worship. or where the offerings are of a perishable 
Mature, such as articles of*food, the priest in attendance, 
a the nearest Brahmin available, generally appropriates the 
offerings ; and the same is the case where the idoi itself is the 
Private property of the priest. But where, as in this case, the 
idol is an ancient one permanently established for public wor- 






. Ship and the offerings are generally of a more or less perma- 


Mnt character, being coins and other metallic articles, in the 
absence of any custom or express declaration by the donor to 
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members of his family out of them. Such being the case, it 
would be reversing the order of things to say that the offerings 
constitute the property of the Ojha subject to certain religious 
trust, when the correct view to take is that they constitute the 
property of the idol subject to certain rights of the Ojha The 
exact nature of the rights of the Ojha in the Baidyanath temple 
to the offerings made to the deity again came up for considera 
tion in Shailajanunda V. Umeshanunda (r) and it was held by 
Harrington and Mookerjee, JJ. that it was not correct to sav 
that after the expenses of the deity were satished the surplus 
of the offerings were at the absolute disposal of the Ojha. The 
surplus was also the property of the deity and the Ojhà was 
entitled out of it to recover reasonable and necessary expense 
incurred for his own purposes. 

The right of the founder or the Shebait to the surplus 
that remains after meeting the expenses of the deity can certainly 
be established on the basis of a custom. This is illustrated 
by the case of Kumaraswami V. Lakshamana (s) In this ae 
a pujari founded a public temple and bought lands partly im 
the name of the deity and partly in his own name with the 
offerings made by the devotees. Part of the income was spent 
for purposes of the temple and the rest for his own benefit 
This mode of expenditure continued during the life-time of 
his son and grandson who also acted as pujaris. A suit was 
brought under section 92 of the Civil Procedure Code inter 
alia for framing a scheme and for a declaration that the lands 
and the offerings belonged to the deity. It was held that when 
there is no deed of endowment, usage is relevant evidence © 
determine whether the lands and offerings were after their 
acquisition endowed entirely for the temple or were oniy 
burdened with the actual expenses thereof, the surplus being 
held by the pujari for his own benefit ; and such — 
lished would not be in any way contrary to the Hindu law. 
It is not possible to enumerate exhaustively — — 
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devotees to the Archakas themselves partly as acts of piety in 
holy places and partly as remuneration for services which the 
Archakas render to the devotees. As these gifts are not meant 
for the deity at all, they cannot become the property of the 
deity and must be regarded as personal belongings. of the 
Archakas themselves. This question came up for consideration 
im Gouri Shankar V. Ambika Datt (si), and the law was thus 
sated: “As a general rule, where offerings are made by a 
devotee to a Hindu idol, the gift is prima facie for the benefit 
of the idol and the pujari or trustee of the idol has no interest 
or title in it..... But the general rule is subject to the excep- 
tion that where there is proof of usage. the pujari or Shebait 
may be allotted a share of the offerings. Again, when the idol 
i st up temporarily for worship and where the offerings are 
of perishable nature, such as articles of food, the pujari as the 
nearest Brahmin available may appropriate the offerings." 

As regards the Shebait's right of residence in the house 
dedicated to the deity, the usual practice is to make provision 
regarding it in the deed of dedication itself. As has been said 
in a previous lecture, a direction by the founder that the She- 
baits for the time being would be entitled to reside in the house 
*t apart for the deity does not make the dedication in any 
way invalid or improper. On the other hand, such arrange- 
ments are considered to be extremely proper and convenient. 
As the Privy Council observed in Jnanendra V. Surendra (t). 
“it is a perfectly reasonable arrangement to secure that the 
man in whose hands the supervision of the whole estate is vested 
shall have associated with his duties the right to reside in the 
_ . mRamed dwelling house." Even if there is no provision in the 
deed of endowment. it seems that such right of residence would 
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ment by turns; but in neither case it is competent for one of 
the Shebaits to do anything in relation to the Debutter estat 
without the occurrence either express or implied of his co 
Shebaits. This is, of course, subject to any express direction 
given by the grantor. The Judicial Committee in a very recent 
case (u) quoted a passage from Lewin's Law of Trusts, whic 
in their opinion applied equally to Shebaits in India. The 
passage runs as follows 
“In the case of co-trustees the office is a joint one. Where 
the administration of the trust is vested in co-trustees, they all 
form as it were but one collective trustee, and therefore must 
execute the duties of the office in their joint capacity. It & 
not uncommon to hear one of several trustees spoken of as the 
acting trustee but the Court knows no such distinction; all 
who accept the office are in the eyes of the law acting trustees 
If any one refuse or be incapable to join. it is not competent 
. tor the others to proceed without him, but the administration 
of the trust must in that case develop upon the Court. How 
ever, the act of one trustee done with the sanction and appro 
val of a co-trustee may be regarded as the act of both. m 
such sanction or approval must be strictly proved." * 
Thus the act of a majority of Shebaits cannot bind the 
dissenting minority, nor the Debutter estate. In the Priw 
Council case quoted above the property belonging to an idol 
was mortgaged by a number of persons who claimed it as thet 
personal property and one of the mortgagors was one of the 
trustees and managers of the deity; in fact, he was the ke 
de facto manager. On behalf of the mortgagee a za 
was raised that the idol was bound bv the — 
as the sole Shebait and trustee joined in it and pu 
alienate whatever interest he had in the property. This cw 
tention was negatived and it was held that even if the * 
gage was executed by one of the trustees as such, it would 
pass a valid title unless the act was done with the sa 
tas amane — ME 
Mis together and no one Shebait can be said to repre 
500777 in part or to possess interest as such. Shebait i 
— | portion of the idol's Consequent 
Shebaits purported to / — the Debutter p 
— — Jute tod 
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When a suit is to be brought on behalf of the deity either 
to recover possession of property held adversely by a stranger 
or for recovery of rent or any money payable to the Debutter 
estate. all the Shebaits must join as plaintiffs (w). One of the 
oShebaits cannot maintain a suit for recovery of rent to the 
extent of his share. In Burabani Coal Co. V. Gokulanand (x), 
four Shebaits of a family deity had executed a mining lease of 
the idol's interest in a Mouza. A suit being instituted by one 
of the Shebaits against the lessee for a four-anna share in the 
foyalties, it was held that such a suit was not maintain- 
able and that the irregularity was not cured by making the 
wher Shebaits parties defendants. One of the Shebaits, how- 
ever, can file a suit to recover the entire rent on making the 
ether Shebaits parties defendants, if the later are unwilling to 
pin as plaintiffs (v). The position, therefore, is that ordinarily 
all the Shebaits must figure as plaintiffs in a suit brought on 
behalf of the deity. If some of them refuse to join as plaintiffs 
o had done some act precluding them from being plaintiffs, 
one or more of the Shebaits can maintain a suit without joining 
the others as plaintiffs, but making them parties defendants. 
The nature of the suit or the allegations made therein may also 
furnish exceptions to the general rule that all the Shebaits 
must appear as plaintiffs When a Debutter property is im- 
properly alienated by one of the Shebaits, the other Shebaits 
Gn certainly bring a suit to set aside the alienation. In such 
_ à suit the alienating Shebait who had misconducted himself 
Eel position to join as a co-plaintiff but he must 
E Ms pang defendant (z. In Nirmal Chandra V. Jyoti Prasad 
. Ri one of the three Shebaits brought a suit to remove the other 

i i. te | office on grounds of misap and breach of 
‘Must. In such a case the offending Shebaits, against w 
=. — —— rought. 
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respect of a Debutter property making the other Shebait a 
proforma defendant but alleging that the latter had ceased to 
reside in the village and was no longer interested in the endow- 
ment. Ihe coShebait defendant also in her written statement 
supported the allegations of the plaintiff and pleaded that she 
had no longer any connection with the Debutter. On evidence, 
however. this remuneration on the part of the defendant She 
bait was not proved and as there was no case of agency made 
out. it was held that the suit was not maintainable in law. 
When all the Shebaits are parties to the suit, either as 
plaintifs or as defendants, it is necessary for the plaintiffs 
to aver and prove in all such cases that his co-Shebaits 
who were made defendants. were invited to join as plaintiffs 
and om their refusal to do so, had to be made defendants? 
Would the suit necessarily fail if it is established that the 
defendants co-Shebaits were not previously consulted and their 
opinion taken before the suit was brought? In a Full Bend 
case of the Madras High Court (c) one of the two co-Uralans 
brought a suit to redeem a mortgage without averring and 
proving that the other Uralan, who was a defendant in the 
suit, had been asked to join in the suit as a plaintiff. It was 
held that the suit was maintainable and it was impossible to 
hold otherwise in view of the provisions of sections 91 and 85 
of the Transfer of Property Act which gave even a person 
interested in a fractional share of the equity of redemption the 
right to bring a suit for redemption. In a subsequent case of — 
the Madras High Court (d) which also arose out of a suit fot. — 
redemption, the propriety of the Full Bench decision refered — 
to above was assailed on the ground that section 91 € 
Transfer of Property Act does not contemplate the interest ® /— 
one of the co-Shebaits who has no personal interest in th » 
property. Without deciding this question finally, the 1 : 
Judges held that even apart from the provisions of the 
fer of Property Act upon which a suit for redemption w 
Mc — 
such suit could be maintained on general p 
which govern alon amaid by ir — E: 
tractees. — ne AL inthe eM 
joint contractees, some of them may sue ersot 
MC stg n ro mind n 'O-COr 
tion of the suit ; sone it should not make a ny di 
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the joint owners were trustees. It was observed by the learned 
Judges that “in cases where no remedial right accrues to the 
trustees until a majority after mutual consultation have signi- 
fed their will, it cannot be competent to some of the trustees 
or even the majority to institute an action without such con- 
sultation.... But where the right to the relief claimed has 
accrued to the joint trustees, the institution of a suit by some 
only without having consulted the remaining trustees even 
where they have not perversely refused to join, cannot, it ap- 
pears to us, be a sufficient ground for dismissal of the suit." 

There is much to be said in support of this view. Unless the 
plaintiff in suit asserts a sole right of shebaitship in himself 
adversely to the co-Shebait defendants, it is always possible for 
the court to transfer these co-Shebaits to the category of plain- 
tiffs so that a decree may be passed in favour of them all. In 
any case, a decree would have to be made in all suits where the 
plaintiff happens to be one of the co-Shebaits for the benefit 
of the entire endowment represented by all the parties to the 
suit (e). 


E a somewhat recent case decided by the Calcutta High 
Court (f) a suit for ejectment in respect of a property belong- 

ing to the deity was brought by some of the Shebaits making 
the rest proforma defendants on the ground that they were not 
willing to join as plaintiffs. The procedure was held to be 
unexceptionable, but it transpired that the notice to quit prior 
to the institution of the suit was given by the plainiffs only 
and that the co-Shebait defendants were no parties to it. The 
karned Judges held that this was a fatal defect, and unless it 
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held by it was concerned, and that a manager appointed by 
one group of Shebaits could maintain an action against the 
members of that group for recovery of monies advanced by 
him in the course of the management of Debutter properties 
without mipleading the Shebaits of other groups. 


I wil have to advert presently to the more important 

question as to whether the deity has a right apart from the 

rights of the Shebait to sue on his own behalf and can be à 

competent plaintiff in a suit in respect of the property held or 

claimed by it. When the suit is brought in the name of the 

deity and the deity purports to act through some of the She 

baits only, the question arises whether the remaining Shebaits 

are necessary parties to the suit? It was held by Gentle, J. in 

Sre Sree Sridhar Jew V. Kanta Mohan Mullick (g) that the rule 

that when there are more Shebaits than one, all of them mus 

join as co-plaintiffs, except under special circumstances, is ap 

plicable, whether the suit is in the name of the idol or in the 

names of the Shebaits. A Division Bench of the same High 

Court, on the other hand, has held (h) that when the suit i 

by the deity represented by some of the Shebaits, the question 

whether the other Shebaits should be joined as parties is often 

a question of mere procedure or expediency, the test being 

whether in all the circumstances_of the case the interest of the 

deity can be sufficiently represented. A distinction undoubted 

Rights of ly exists between a suit by a Shebait and one by deity but what 

— d legal consequences, if any, flow from this distinction can be 

deitv's considered more properly when I discuss with you the broader 
property. and the more general question, viz, upon whom is the right of 

suit in respect of the deity property vested? Is the deity to — 
be regarded as a sort of perpetual infant who has got to ac 

through guardian in the same manner as persons under dis 

ability? Has the Shebait any right in him to conduct a 

or proceeding in his own name apart from the rights ot 
can rep 
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V. Sri Sri Bhubaneswari (i), it is an extravagant doctrine con- 
wary to the decision of the Judicial Committee in such cases 
as Damodar Das V. Lakhan Das (j. It is true that the deity 
like an infant suffers from legal disability and has got to act 
through some agent and there is a similarity also between the 
powers of the Shebait of a deity and those of the guardian of 
an infant But the analogy really ends there. For purposes 
of Limitation Act the idol does not enjoy any privilege and 
regarding contractual rights also the position of the idol is the 
same as that of any other artificial person. The provisions of 
the Civil Procedure Code relating to suits by minors or per- 
sons of unsound mind do not in terms at least apply to an 
idol; and to build up a law of procedure upon the fiction that 
the idol is an infant would lead to manifestly undesirable and 
anomalous consequences. 

An idol is certainly a juristic person and as the Judicial Shebait's 
Committee observed in Promotha V. Pradyumna (k). “It has 
a juridical status with the power of suing and being sued." 
An idol can hold property and obviously it can sue and be 
sued in respect of it. But the idol is the owner of the Debutter 
property only in an ideal sense ; its ideal personality is always 
linked up with the natural personality of the Shebait. The 
Privy Council held in Maharaja Jagadindra Nath Roy V. Rani 
Hemanta Kumari (l) that “the possession and management of 
the dedicated property belong to the Shebait ; and this carries 
With it the right to bring whatever suits are necessary for the 
protection of the property. Every such right of suit is vested 
- 9n the Shebait and not in the idol" This right is a personal 
Wight of the Shebait and separate from any right which the 
deity may have of instituting a suit as a juristic person through 

2d ~ Aproper representative. In J V. Rani ta Ku- 
— GED he wit was not by the idol represented by the Shebait pe ; 
| Er the Shebait himself who claimed to recover — — 

s below held that title to the property was in — 



























VENT Ot 
CENTRAL LIBRARY 


TAGORE LAW LECTURES r 
by the Judicial Committee and it was held that as the plainuf 
was a minor at the time when the cause of action arose, he 
was entitled to claim exemption under section 7 of the Limit 
tion Act. This decision, therefore, establishes three things :— 

(1) That the right of suit in respect of the deitys pro 
perty is in the Shebait ; 

(2) this right is a personal right of the Shebait which 
entitles him to claim the privileges afforded by the 
Limitation Act; and 

(3) the Shebait can sue in his own name and the deny 
need not figure as a plaintiff in the suit, though 
the pleadings must show that the Shebait is suing 
as such. 

In Thakur Raghunath V. Shah Lalchand (m) i 
was held by a Division Bench of the Allahabad High Coun 
that a suit relating to property alleged to belong to a temple 
cannot be be brought in the name of the idol of the temple 
The plaintiff in such suit must be the manager of the temple 
This decision was overruled by a Full Bench of the same High 
Court in Jodhi Rai V. Basdeo (n) and it was held that inas 
much as an idol is a juristic person capable of holding pre 
perty, a suit respecting the property in which an idol is 
interested is properly brought or defended in the name of the 
idol, although ex necessitate ret the proceedings in the suit 
must be carried on by some person who represents the idol 
usually the manager of the temple in which the idol is insta 
led. It seems that the attention of the learned Judges was 
not drawn to the pronouncement of the Judicial Committee 
in Jagadindra V. Hemanta Kumari (0) and in view of that dee 
sion the proposition of law laid down in such broad form ar 
not possibly be supported. A suit does lie in — 
deity's property at the instance of the Shebait alone and m- 
is not necessary that the plaintiff in such a suit should be the 
deity represented by the Shebait or manager. — wg — = 
suit would lie at the instance of the Shebait, it doe no mm = 
that the idol as a juristic person is deprived ofits right of s — 
altogether. The exact scope of the doctrine laid d wn in 
— er gen not free from doubt. | 


is a necessary adjunct of the proprietary right, < nd 
vests | jt — the deity the right of as -anr — 
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incapacity to engage itself in juridical acts, the natural per- 
smality of the Shebait supplies this legal deficiency in the 
idol. For all juridical purposes, it is the Shebait and Shebait 
alone that has the right to represent the idol and this creates 
what may be said to be a personal right in the Shebait to insti- 
tute a suit in respect of the idol's property. It is idle to say 
that such suit is not on bebalf of the deity and is on behalf of 
the Shebait personally. In substance, it is the suit of the deity 
and the deity is fully bound by the result of it. But as no- 
body else except the lawful Shebait can exercise this right on 
behalf of the deity, in a sense it is a right personal to the She- 
bait. Where no Shebait is lawfully in office or when he is 
unwilling to act or his interest is hostile and adverse to the 
deity, the deity can certainly file a suit through some person 
«her than the Shebait. The principle in Jagadindra’s case 
therefore applies when there is a Shebait actually in office and 
mady and willing to do ali acts necessary for the protection 
of the deity's interest. In these normal circumstances the 
deity’s right of suit can be said to have for practical purposes 
no independent existence apart from the rights of Shebait, 
a it is through the Shebait alone that the right could be exer- 
sed. The position, therefore, seems to be that when a She 
bait is in existence and functions normally, the deity's rights 
lie dormant. But as soon as the Shebait ceases to act properly 
in the interest of the deity or asserts a claim adversely to the 
idol, the deity’s rights can certainly be exercised independently 
of the Shebait and even against the Shebait himself. 
. In normal cases where the Shebait is willing and able to 
E" behalf of the deity, the suit, as has been said —— 
etr in the name of the Shebait. himself. But it 


of the deity repsesented. by — — 
figure as plaintiffs describing themselves as Shebaits 
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allow an exception to be made in the application of the ordi 
nary rule seems to be quite sound. 

In Shri Shri Kalimata V. Nagendranath (q) a suit wa 
instituted in the name of the deity by her next friend Basanta 
Kumari and by Basanta Kumari herself as a worship 
per. for a declaration that a certain deed executed by 
Shebaits Suresh, Nagendra and others revoking œ 
earlier deed of trust executed by Suresh, whereby the 
properties had been dedicated to the deity, and the subse 
quent mortgage by Suresh were not binding upon the deity 
It was held that the suit was not maintainable at the instance 
of the deity or a worshipper as the right to sue was in the 
Shebait and it was not proved definitely that Nagendra m hs 
capacity of Shebait had declined to institute the suit. The 
enunciation of law by the learned Judge on the basis of Jagr 
dindra's case may not be epen to objection, but he certainly 
misapplied it to the facts of the case. All the Shebaits includ 
ing Nagendra were parties to the deed which was challenged 
on behalf of the deity as being detrimental to its interests: In 
such circumstances it is difficult to say how Nagendra or the 
other Shebaits could be expected to file the suit as plaintiffs 
After all. the interest of the deity is the object of paramount 
consideration by the court and as Nagendra and other Shebaits 
were parties defendants to the ‘suit, any one or all of them 
could have been transferred to the category of plaintiffs if they 
were willing tb take the carriage of the suit in their hands. | 

When a Shebait declines to bring a suit or by his conduc 
places himself in such à position that he could. not be expected —— 
to bring a suit, the question arises what other persons can flea — 
suit to protect the interests of the deity. The answer to tis — — 
question depends on whether the endowment is private or pub — 
lic. In the case of a private endowment the members of the — zs 
family of the founder are persons interested in protecting ™ —— 
interests of the Debutter, and the law is well settled. 
can sue to enforce the rights of the deity. In M 
kherji V. Rajah Peary Mohan (r), the suit was t 
heir of the founder upon whom the manag 
butter would devolve if the actual incumbent was t 
misconduct and it was held that the founder or his h 
under the law, "sue for the — — rs 
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and its properties’, and it was further observed that the restric- 

üon imposed by section 92 of the Civil Procedure Code as to 

the mode of institution of such suits applied only to public 

trusts and that the rights of the founder of a private trust or 

of his heirs remained unimpaired. In Girish V. Upendra (s), 

it was laid down by a Division Bench of the Calcutta High 

Court that when a private Debutter or family endowment has 

been created for the worship of a deity, a prospective Shebait 

or any member of the family of the donor is entitled to main- 

am a suit for a declaration that certain properties do not 

belong to the Shebait for the time being but are trust property 

or that an alienation made by a Shebait was not binding on 

the deity. The same principle was laid down in Panchkori V. 

Amodelal (t). An opinion was expressed in the last named deci- 

sion that even a de facto Shebait will be entitled to bring a suit 

for such purpose. But. as on the facts of that case, it was held 

that the plaintiff was not a de facto Shebait at all, the opinion 

expressed by the learned Judge cannot rank higher than an 

obiter. These decisions were followed in Jangi Lal V. Panna 

Lal (t), where the question was whether the great-grandson of 

the settlor was entitled to maintain a suit for enforcing the 

rights of the deity. In holding that he was, the court held 

that a suit in respect of endowed property could be filed (1) by 

the idol itself as a juristic person, (2) by the Shebait acting on 

behalf of the idol, (3) by the prospective Shebaits as persons 

interested in the endowment, and (4) worshippers, and members n 
E of the family in their own right. 

But where the endowment is a public one, the question 
|... aries how far the rights of persons other than Shebait to take 
— foceedings are affected by section 92 of the Civil Procedure 
_ Code. That section applies to public trusts and provides: that 
E against a trustee for the reliefs mentioned in the section 
be instituted only in manner provided therein. It has - 
ordingly been held that, where members of the public sue - 
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outside the section, the rights of persons interested in the endow 
ment to maintain a suit for vindicating the rights of the idol 
under the general law are unaffected. Thus it has been held 
that a suit by Vaishnavaite Bairagis for whose benefits the insti 
tution had been founded. for a declaration that an alienation 
of the endowed properties by the Shebait was not binding on 
the institution, was maintainable because it was not one of the 
reliefs mentioned in section 92 (t). 

In all these cases the suits were brought by the prospective 
Shebait, the worshippers or persons interested in the endow 
ment in their own names and not in the name of the idol It 
cannot be denied that a worshipper or a prospective Shebait 
has an interest of his own quite apart from that of the deity 
and his right to sue for the protection of the idol's property is 
founded on his own right to worship and the maintenance of 
the object of worship (t*. It was held by Pal, J. in Tarit Bhu 
san V. Sri Sri Iswar Sridhar Salgram (u) that the rights of wor 
shippers, family members or prospective Shebaits are personal 
rights of these persons and they could be exercised quite inde- 
pendently of the idol's right to sue for protection of its own 
interest. The learned Judge rightly pointed out that there 5 
a substantial distinction between a suit by certain interested 
persons as such in their own names and a suit by a person in 
the name of the idol as its next friend. In the former case, the - 
consequences of the suit will be binding on the persons suing o 
on the persons whom they represent. In the latter case, ihe 
idol itself will be affected as a juridical person and the decision — 
will be conclusive and final. In Tarit Bhusan's case, a suit w T 
instituted in the name of the idol represented by its next fr gu 
Anupama. Anupama though a daughter of the then $ heba 
was not a Shebait herself either actual or prospects 
mere worshipper. The suit was for a declaration a 
that the suit properties were Debutter and could nc 
Pi arin of a aga adage decree obtained. * the di 

The “execution case. started by the m rag 
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Civil Procedure Code and an application for restoration of it 
under Order 9, Rule 9 failed. The mortgagee decreeholder 
then started a fresh execution case, and thereupon a fresh suit 
was brought by the idol represented by one of its Shebaits for a 
declaration that the properties in dispute were Debutter pro- 
perties and were not liable to be sold in execution of the mort- 
gage decree. The question was, whether this fresh suit was 
barred under Order 9, Rule 9, Civil Procedure Code? The 
question was answered in the negative. Both the learned 
Judges, who heard the case, were of opinion that : 

(l the previous suit was not the deity's suit as Anu- 
pama who was a mere worshipper, had no right to 
represent the deity ; and 

(2) the cause of action in the subsequent suit was 
different. 

Nasim Ali, J. went further and said that even if the previous 
suit was a suit by the idol and the cause of action was the same, 
the present suit was maintainable on the analogy of a suit in 
similar circumstances by a minor who could sue for setting aside 
the previous order of dismissal on the ground that the guardian 
who purported to represent the deity was grossly negligent in 
the discharge of his duties. In this view, however, the other 
learned Judge (Pal, J.) did not concur. If the cause of action 
in the two suits was different, obviously the bar under Order 9, 
Rule 9, Civil Procedure Code, would not apply. But the deci- 

Sion of the learned Judges on the other point, viz., as to whether 
the previous suit was the deity's suit or not is calculated to | 
raise questions of a somewhat difficult nature. Nasim Ali J. — ae 
— seems only to have observed that as Anupama was neither a ee 
te jure nor a de facto Shebait, she had no right—to — Ete 
|. the deity ; and if she purported to exercise. certain powers which a 
“she did not in law, the deity would not be found’ by the = 11 
(felt of the exercise of such powers. Pal, — — 
— y took the view that nobody else except the Shebait can | 

— kgally ai at the —— suit unless he is 
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Ihe deity as a juristic person has undoubtedly the right to 
mmstitute a suit for the protection of its interest. So long m 
there is a Shebait in office. functioning properly, the right d 
the deity, as stated above, practically lie dormant and it is the 
Shebait alone who can file suits in the interest of the dam 
When, however, the Sheba is negligent Or is himself the guilty 
party against whom the deity needs relief. it is open to worship 
pers or other persons interested in the endowment to file suis 
for the protection of the Debutter (u^). It is open to the dei 
also to hie a suit through some person as the next friend lw 
recovery of possession of property improperly alienated or for 
other rehat. Such. next friend. may not unoften be a pass 
who as a prospective Shebait or a worshipper is personally 
interested in the endowment. How then are we to distingusl 
between these two classes of cases and ascertain whether it s 
a suit by the deity or by the worshipper personally? 
answer would certainly depend upon the nature of the suit and 
the mature of the relief claimed. If the suit is not in the name 
of the deity, it cannot be regarded as a deity’s suit, even though | 
the deity is to be benefited by the result of the litigation k 
would be the personal suit of the worshipper, the family mem 
ber or the prospective Shebait as the case may be. — -Fe 
persons are not entitled to claim any relief for — 
sonally. eg. by way of recovery -of possession of the proj 
improperly alienated or adversely possessed by a — 
m Tarit Bhusan's case the suit was instituted in | NG 
the deity and the deity purported to be 
pama as its mext friend. Anupama was the c 
the then Shebait, who had mortgaged the 1 
as his own personal properties and against the n 
ed a decree. In such cases, where the deity y i re 
the Shebait himself. it cannot possibly be NT ecte d 
bait would represent the deity in the suit. * 
right of suit at all, it must be exercised thi 
_person as next friend. Mr. Justice Pal's opit 
that mo Kayong range than the Shebait can le 
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sons of Order 32, Civil Procedure Code, are not in terms appli- 
able to such cases. If the provisions of Order 32, Civil 
Procedure Code, are held to regulate suits brought by or against 
an idol, obviously no appointment by the court is necessary 
before a suit could be filed by the idol through its next friend. 

The idea of having a guardian appointed by the court to Appoint 
represent the deity in litigations in which it is interested seemed somal 
to have originated from the pronouncement of the Judicial Com- by court 
mittee in Mallick V. Mallick (v). In that case there was a — 
quarrel between the Shebaits themselves who would ordinarily the deity. 
represent the deity regarding the right of removal of the deity 
t the place of residence of one of the Shebaits during his turn 
of worship. The Privy Council held that in such matters the 
will of the deity is to be respected ; and as the deity was not a 
party to the litigation, the suit was remitted to the court below 
in order that the idol may be represented by a disinterested per- 
wa appointed by the court to express its will in regard to the 
Matter in dispute. In Kanhiya Lal V. Hamid Ali (w), there 
Was a suit for possession of a plot of land upon which the 
defendants had erected a Thakurdwara. The Judicial Com- 
mittee being of opinion that the appeal could not be properly 
disposed of in the absence of Sri Thakurji Maharaj. whose 
interest was involved in the litigation, followed the same proce- 
dure as was indicated in Malhck V. Mallick (x) and remitted 
the case to the Chief Court for a re-hearing after addition of 
 Parües. In none of these cases, however, there was any ques- 
5 gaa any deity filing a suit for protection of its own interest 
F next friend. In Administrator General of Bengal V. Bal- 

Bo Justice Page of the Calcutta High Court express- 
* the —— that although after the appointment of a She- 

Shebait who has the right to sue in 1 
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gious trust, with regard to mismanagement of which the mes 
bers of the public cannot intervene and the Shebait cannot be 
expected to bring a suit against himself, it ts necessary and desir 
able that the idol should file a suit by a disinterested next frie 
appointed by the court. In this case the suit was for removal d 
the defendant who was a Shebait under the will of Baidya Nab 
Shee. The persons who were interested in the endow 
ment under the terms of the will were all dead an” 
the suit was fled by two grandsons of a brother a 
the founder. Mr. Justice Lort Williams appointed the tim 
plaimmuW the next friend of the deity. Mr. Justice Pal substan — 
tially accepted this procedure as correct in Tarit Bhusan V 
Sridhar Salgram (a). The reason that weighed srongiy we 
the learned Judge was that if a suit could be instituted on be 
half of the idol by any person as its next friend, it would really 
be an tnmvitation to all sorts of persons to come and meddle in 
the affairs of the idol and if the idol is to be bound by the result 
of such suit or proceeding. it would be disastrous to its interess 
In the opinion of the learned Judge the provisions of Order 2 — 
Civil Procedure Code could not be applied to the case of 2 
deity as the deity is not a minor in law and moe 
over, these provisions would not safeguard the intere - 
of the idol at all If anybody has any interet im —— 4 
the endowment and purports to institute a suit = og 
by the court, the suit could be regarded as his own —— 
the suit of the idol. This view was accepted and - a 
Gentle, J. in Sri Sri Sreedhar Jew V. Kanto Mohan (b). 
other hand, Sen, J. held in Thakur Sri Sri —— 
Sundari Dasi (c) that appointment by the court cou 
an essential prerequisite to enable the next friend XI 
a suit on behalf of the idol. If the defendant contes 
ness of the next friend to act for the deity, it 
— singg aaa and deri M 
— Jew... ——— 6D. send dx was * T- 
Jedge that as on the authorities already well « 
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— — jnterested in the endowment like the worshippers and prospec- 
uve Shebaits. In the opinion of Das, J. there being no definite 
procedure laid down by law relating to suits of idols, the pro- 
wsons of Order 32 of the Civil Procedure Code should be 
applied as far as possible, and these provisions, according to him, 
would safeguard thc interest of the idol, at least no less effectively 
than an ex parte order of appointment made by the court. In 
Sushama Roy V. Atul Krishna (d') a Bench of the Calcutta High 
Court disented from the above view and held that it was not 
in the interest of an idol that any person other than the Shebait 
should have the right to file a suit on its behalf constituting 
himself as its next friend, on the analogy of the provisions in 
Order 32 relating to suits on behalf of infants, that as the deci- 
son in à suit brought on behalf of the idol would be binding 
9n it, it was necessary for the purpose of protecting its interests 
that such a suit should be permitted to be instituted only with 
the permission of the court and that in proper cases the court 
might issue notice to all persons interested before granting per- 
misson. In Sri Iswar V. Gopinath Das (d?) it was again laid 
down on a review of the authorities that though a suit could be 
instituted on behalf of an idol by a person other than the She- 
- bait, that could be done only when that person is appointed to 
act as next friend by an order of the court. 


kc The guestion does not seem to have been raised in this 
- form in any of the other High Courts in India. In Dashan Lal 
E V. Shibji Maharaj (e), the idol filed a suit through a next friend 
_ Who was a priest of the temple and looked after the manage- | 
(ment of the temple affairs. He was not in the position ofa —— —— 
or trustee or even of a worshipper in the proper sense | 
= the word. It was held by the learned Judges of the Alaha- = — — 
* B". Court that they were not prepared to accept asa — — — — — : 
<t proposition of law that any person claiming a benevolent E 
in the affairs of the idol would be itted to maintain >. -o 
in the name and as the next friend of the injured idol. — 
provisions of Order 32, Civil Procedure Code, are taken > — — 
pph Esse of idols, the —— would —— Eae d 9 0A 
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treated as a minor is very imperfect analogy and cannot be 
carried far enough to make Order 32, Civil Procedure Code ap 
plicable (e°). As the position of an idol is admittedly diferem 
from that of an infant, there is no particular reason why the 
procedure laid down in Order 32, Civil Procedure Code shout 
be made applicable to an idol's suit. When the Privy Counol 
suggested the idea of having the deity represented by a di 
interested person in the case of Mallick V. Mallick (f), they wer 
not thinking certainly of the provisions of Order 32 or of am 
other provision in the Civil Procedure Code. The rule was law 
down as a matter of expediency and for safeguarding the interes 
of the idol. The rules of procedure after all are only means i9 
serve the ends of justice, and if the appointment of a next friend 
by the court is calculated to safeguard the interest of the deity 
there could be no real objection to the procedure suggested br 
Mr. Justice Pal in Tarit Bhusan's case. If a new procedure has 
got to be invented. it is not safe to rely upon mere analogy and 
invoke the provisions of Order 32 of the Civil Procedure Code 
when the accepted judicial opinion is that an idol does not oc 
cupy the position of an infant in law. Any way these questions 
ought to be settled finallv, as otherwise the lower courts 
experience considerable difficulties in dealing with such mattes 
with regard to which different Judges of the High Court have 
taken different views. 

It would be clear from what has been stated above that the 
deity is not a necessary party in all suits relating to Debutter 
The case of Jagadindra V. Hemanta Kumari (g) is itself a 
authority for the proposition that it is open to a Shebait w 
institute a suit in his own name to recover property belonging 
to the deity and the deity need not be made a party to such suit 
If a worshipper brings a suit in his own name | 
certain properties as Debutter, he need not make the. 
party to such suit apart from the Shebait (h). If the 
vitally interested in the result of a suit or its Pow" e 
expressed through a disinterested person or if oa 
any interest adverse to the deity, it is — 
should be made a party to such litigation (b)... 
suit was for altering certain provisions in re = : 
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of a deity contained m a will under which the endowment was 
made, it was held that the deity had a right to be heard, and 
would not be bound by any alteration made behind its back 
(h). In a suit brought for framing of a scheme of a private 
Debutter, the deity is not always a necessary party, but it should 
be made a party if its interests are likely to be affected in any 
way (i). When the only question in controversy is as to whether 
the plaintiff has established his rights as Shebait of the suit pro- 
perties and neither the plaintiff nor the defendant denies the 
title of the deity to the properties, the idol is not a necessary 
party (j); and thus when the suit was for the removal of a 
trustee on the ground that he was guilty of breach of trust and 
has misappropriated the funds of the endowment and the trust 
was admitted, the deity was held to be not a necessary party (J^). 
The result of the foregoing discussion may be summed up 

as follows : 

(1) An idol is a juristic person in whom the title to the 
properties of the endowment vests. But it is only 
in an ideal sense that the idol is the owner. It has 
to act through human agency, and that agent is the 
Shebait, who is, in law, the person entitled to take 
proceedings on its behalf. The personality of the 
idol might therefore be said to be merged in that 
of the Shebait. 

(2) Where, however, the Shebait refuses to act for the 
idol, or where the suit is to challenge the act of the 

E p Shebait himself as prejudicial to the interests of the 
——— idol, then there must be some other agency which 
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Where the joinder of the idol is necessary or d 


whether it is open to a person to c 
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when the suit 1s against the trustee, and the relies 
claimed fall within that section. Such a suit anbe —- 
brought only in conformity with that section 
the rights of the members of the public who Wir 
interested in the endowment as worshippers or othe — 
wise to institute proceedings on behalf of the dd 
are, to that extent abridged. Where, however, We 
suit does not fall within the ambit of section % — | 
the right of the worshippers or persons interested i$ — — 
the endowment to vindicate the rights of the Wi — 
under the general law remains unaffected. — 
When once it is found that the plaintiffs. whetha | 
thev be Shebaits or the founder or the members d — — 
his family, or the worshippers and members el lits 
public interested in the endowment, are entitled to 
maintain the suit,——and that is a matter of substar 
tive law—the further question whether an idol should 
be impleaded as a party to it or whether the acion 
should be brought in its name is one purely of pre 
cedure. Such a suit is really the suit of the idol 
instituted by persons whom the law recognises 33 
competent to act for it, and the joinder ot E 
is unnecessary. Indeed it may even result in € 
rassment. But where the matters in controvers 
a suit would affect the interests of the deity, a: pm 
example when the trust is denied, or is — 
altered, it is desirable that it should ser 
ed as a party. 
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of instituting suits on behalf of the deity. A de facto Shebait 
may be described as one who is in possession of the endowed 
property and exercises all the functions of a Shebait though the 
legal title is lacking (k). 

The statement of law in Jagadindra’s case that the right to 
sue in respect of the deity's property is vested in the Shebait 
cannot possibly be extended to the case of a de facto Shebait 
who has no lawful title to shebaitship. Nevertheless as the 
deity is a juristic person and various persons other than the 
Shebait can institute suits on behalf of the deity, there could 
be nothing wrong in allowing a de facto Shebait to file suits not 
for his own benefit but for the benefit of the endowment. The 
Privy Council in Mahadeo Prosad V. Karia (l) laid down, fol 
lowing an earlier pronouncement of theirs in Ram Chandra V. 
Nawrangi (m). that a person in actual possession of a Math 1s 
entitled to maintain a suit to recover property appertaining to 
it not for his own benefit but for the benefit of the Math. These 
were cases which related to a Math and not to a Debutter, but 
the same reasoning, it seems, would apply to a Debutter endow- 
ment as well and it has been so held in several decided cases. 
The Allahabad High Court held in Gopal Dutt V. Baburam (n) 
that a suit can be brought in the name of the idol by a person 
who is the de facto manager of a temple and the same view was 
taken by the Chief Court of Oudh in Sri Radha Krishna V. 
Maharaj Kumar (0) and quite recently by a Full Bench of the 
Madras High Court in Sankaranarayanan T Shri —— 
natha (p). n "e 

In the Madras Full Bench case, the learned Judges quét 3 2" 
. with approval the observations of Wadsworth, J. in i 
En € (q) which stated the true rationale of the rule per 
le facto trustee in possession and management of a tempk 
| E eus matr serio wr Da Vt ii — Es 
titution or to take such action sme seran ithe : 


s of the trust. — niei e, 
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a trustee 
it would be a monstrous — if any honest person ih 
as being in charge of the institution and actually con 
affairs in the interest of the trust should be. entitled, in the 
absence of any one with a better title, to take — =o 
are mecessary to safeguard the interests of the trust  ————— 


The view that a de facto trustee is entitled i ndi 
action on behalf of the irust has since been laid down ini E 
number of decisions (q'). In Sapta Koteshwar V. R. V. Kate 3 
(q*) it was observed that the fact that the de facto trustee wa - E 











also seeking to advance his own interests was not a ground fe — 
non-suiting him but that the court might make appropriate 
directions for protecting the interests of the deity. The que 
tion has since been considered by the Supreme Court 2 
Vikramadas V. Daulat Ram (q^) Therein it was held that a 
de facto trustee in possession and management of the ase 
and its properties had a right to take proceedings for protecting 


the rights of the institution. — —— 


But the right of a de facto trustee to sue on behalf of and = 
for the benefit of the institution does not involve the recogn 
tion of any right to continue in Weider Tt | Ae- accor 
ingly held in Gopal V. Mahomed Jaffar a a 
trustee is not entitled to a declaration of his | 
indefinitely and without any right. | 


It was laid down in the judgment of the m 
order to entitle a person to maintain a suit on. E, 
endowment, it must be proved that he is in € xclusive > po 
of the office of manager or head of the institution, th 
may not be able to establish his legal — 
of Biswanath Sastri, J- “If a man 
honestly takes possession of trust pror 
to be a trustee, or if there is a — 
rival contestants, the claim of de facto t 
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length of the same depending upon the facis and circumstances 
of the case" (q*). 

The mere fact that a man secures somehow or other the 
custody of an idol and begins to worship it, would not by itself 
make him a de facto Shebait (r). 

A decree or judgment properly obtained against the She- 
bait of a deity is binding on his successors. It was laid down 
by the Judicial Committee as early as in the case of Prosunna 
V. Golab (s) that Shebaits as such form a continuing representa- 
tion of the idol's property, and a decree passed against one She- 
bait binds the successive Shebaits. One Shebait may not, strictly 
speaking. be said to claim under his predecessor, yet as the She- 
bait for the time being completely represents the Debutter 
estate, a decision against one Shebait binds successive Shebaits 
by reason of the juridical relation between the office and the 
property. The principle is analogous to that upon which 
the reversioners have been held to be bound by a deci- 
sion obtained against a Hindu widow in possession of her hus 
band’s estate (t). Of course, the decree must be untainted by 
fraud or collusion, and necessary and proper issues must have 
been raised, tried and decided in the suit which led to it (u). 
It has been held by the Madras High Court that a decree passed 
against a de facto trustee of a temple binds the temple or the 
de jure trustee in the absence of fraud or any other vitiating 
element (v). 

_ The binding nature of the decree is not affected by the 
fact that it is based on compromise (w). It is always within the 
ete of a Shebait to enter into a bona fide compromise 
— for the benefit and preservation of the Debutter estate (X). As 
__ the Indian Trusts Act does not apply to a Hindu religious en- 

















vi 

ctor n 43 of the Trusts Act for such purposes. The power to 

| aa omise is inherent in the right of management which the 
t possesses. €———— RATS 
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necessary for the Shebait to take the permission of the | 
the — of validaung the compromise of a suit. Thea 






















validity of a compromise entered into by a Hindu w = 
representing the estate of her husband. If it is a — 
transaction entered into for the benefit of the estate, and na 
for the personal advantage of the manager himself it is to be 
held binding. 
Shebait A Shebait. like a trustee in English law, cannot deeper 
— duties to another. no matter whether such other is a strangt 
his autho- or a co-trustee. The rule is founded on the maxim 
-— mon potest delegare. The meaning and implication — 
rule were thus explained by Bowen, L. J. in Re Speight, Speight — 
V. Gaunt (v): “The proposition as to trustees or agents tat — 
they cannot delegate, means this simply that a man i= 
to do a thing himself has not the right to get somebody else to - 
do it, bur when he is employed to get it donc through others 
he may do so." In cases, therefore, where a trustee is 
to do a particular thing himself, he cannot authorise n 
else to exercise judgment on his behalf. It is open to a must 
to appoint a sub-agent or avail himself of the services of others 
whenever such employment is according to the normal « 
business, but such appointment must only be as a means 9 | 
carrying out his own duties himself and not for the purpose — j 
delegating those duties by means of such — ee 
Bonnerji V. Sitanath (a). a lease was executed by an a nes oÉ = 
a trustee who himself did not negotiate, of ad KH E 
never knew of it until after execution. The Juc Le — 
held the lease to be invalid. “The duties — > 
observed their Lordships “were in their nature 
fiduciary duties cannot be the subject of 
fore, the document had been before their 
have been impossible to support the contention de 
the power to negotiate and execute the — 
the whole of the defendants case rests." In Shree 5hr 
Wa n E ; the sor 
dant No. 2, the Shebait of — ajo ies 
contract for lease of certain — 4 




































— 





È "maios 
CENTRAL LIBRARY 


ADMINISTRATION OF DEBUTTER 255 





— — 4f he had, the Shebait herself berng incompetent in law to dele 
3 gate her duties, such authority could not assist the plaintiff. 
Both these contentions were accepted by the High Court and 
the plaintiff's suit for specific performance of the contract was 
dismissed. In course of their judgment the learned Judges 
observed as follows: “It cannot be denied that the granting 
of a lease of this character was a matter with regard to which 
the defendant No. 2, as Shebait, was bound to exercise her 
judgment; and when it is found that the defendant No. 3, 
under a supposed authority, which must have purported to 
delegate that exercise of judgment to him, made the contract, 
and when the defendant No. 2 repudiates the contract at the 
earliest opportunity available to her, it is impossible to uphold 
this delegation, which is a good deal more than the mere 
employment of a machinery for carrying out the duties which 
attach to the defendant No. 2 in the fiduciary character she 
occupies: it is impossible to hold that specific performance 
should be granted in respect of it.” 

It was held by Kekewich. J. in Re Weall. Andrews V. 
= Weal (c) that when a trustee is entitled to appoint agents under 
— ... express terms of his appointment or because the usual course of 
= business sanctions such procedure, “he is bound to exercise his 
own discretion in thc matter of appointing agents : and so long 
as he selects persons properly qualified, he cannot be made 
responsible for their intelligence or honesty. He does not in 
. y sense guarantee the performance of the duties. It does 
à 3 not follow however that he can entrust his agents with any c 
: - duties which they are willing to undertake or pay them any -— WAN i 

ion which they think fit to demand. The trustee —  — — 

| consider these matters for — adi the court would 

ho weve erroneous, provided it really is his conclusion—that is — — 

he outcome of such consideration as might reasonably be : emm 
to be given to a like matter by a man of ordinary — : 

(omes ———— —— € — wits 
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be made personally liable for a loss due to the 
of the agent unless he is guilty of wilful default (e). 
A Shebait cannot delegate his authority even t 3 
co-Shebait. As has been said in the previous chapter, it i 
permissible to Shebaits for the purpose of convenience to make 
arrangements or schemes for separate management; but they 
cannot while retaining their office abdicate altogether ther 
duties and functions and delegate their authority including 
that of sale, gift or mortgage to a co-Shebait.. These arrange 
ments amongst the Shebaits can authorise the doing of routne 
administration work but cannot authorise an alienation of the 
Debutter property without the concurrence of all the Shebaits 
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(5. 
Shecbait $ Property dedicated to the services of an idol is, as a rule 
power of 
client- inalienable but exceptions to this rule have been recognised im 


om of the interest of the deity itself. Exceptional circumstances de 
s cà happen when the Shebait as a manager of the endowment finds 
it difficult, nay impossible, to carry on the worship of the idol 
without securing money from other sources, and it may be neces 
sarv to raise money for repairing the temple and other posse 
sions of the deity, for defending hostile litigious attacks and for 
similar other purposes. It- is true that the Shebait is a mee - 3 
manager and not the owner of the Debutter properties ; but as | 
has been said over and over again, the idol is the owner € 
in an ideal sense. There is always a human personality — 
up with this ideal personality and the Shebait or i E 
of the deity must of necessity be empowered to do —— — 
bc required for the service of the idol and for the E | * 
preservation of its property, at least to as Gent: a 
manager of an infant heir (g). It is on this prir 
Shebait has been held entitled to alienate Debutter p 
case of need or benefit to the estate. An intere 
was raised in Ramchandraji V. Lalji Singh (e) w 
dition in a deed of endowment that the Shebait st 
ate or encumber — — bai 
it would not be in the interest of the insti 
Shebait of the power of alienation in 
: benefit, and the condition was 
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those of a manager of an infant heir (h), as laid down in 
Hunooman Pershad Pandev's case (i). 

In Hunooman Pershad's case (i), the Privy Council laid 
down the principle of Hindu law which will determine the 
validity of a transaction entered into by the de facto manager 
of an infant's estate by which the property of the infant was 
charged with payment of money. “The power of the manager 
lor an infant heir to charge an estate not his own" so runs the 
judgment of Knight Bruce, L. J. “is under the Hindu Law a 
limited and a qualified power. It can only be exercised rightly 
in the case of need or for the benefit of the estate. But where 
in the particular instance the charge is one that a prudent owner 
would make in order to benefit the estate the bona fide lender 
is not affected by the precedent, mismanagement Of the estate. 
The actual pressure on the estate, the danger to be averted or 
the benefit to be conferred on it in the particular instance is the 
thing to be regarded ...... Their Lordships think that the 
lender is bound to enquire into the necessities for the loan and 
to satisfy himself as well as he can with reference to the parties 

: with whom he is dealing that the manager is acting in the parti- 
| cular instance for the benefit of the estate. But they think that 
if he does so enquire and acts honestly, the real existence of an 
alleged sufficient and reasonably credited necessity is not a con- 
dition precedent to the validity of the charge, and they do not 
| think that under such circumstances he is bound to see to the 
— — application of the money” (j). | 
— — The transaction in Hunooman Pershad's case was one by 
— Way of mortgage or charge for money received as loan but the eS 
_ “me principle applies to other forms of alienation like sale or : — 
_ Permanent lease. No sale or m of the Debutter - lur 
Wü it is sap- —- NEMO 























Shebait would be binding on the deity unless it- 
LN legal necessity or benefit to the idol. A Shebait — EU | 
y can create proper derivative tenures and estates which | ec 
pm le to ordinary usage but he cannot create, without. Agd: 
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im the well-known case of Maharanee Shibessouree V. Mothoor 
Nath (k). and it has been reiterated by them in a large number — 
of cases since then. See Seena Peena Reena V. Chokklinggm -— 
(D: Abhiram Goswami V. Syama Charan (m); Pal 
Devasikamony (n). 

There is quite a large number of decided cases — 
tions of necessity or benefit to the Debutter estate have bem — 
raised in connection with different kinds of alienation made — 
the Shebait and I would have to take you to some of them pe — 
sentiy. But before I do so, there are a few matters of gener | 
importance and very much pertinent to the present enqum - 
which I would like you to bear in mind when you — 9 

subject. 
— In the first place I would make it clear to you. that he Se 
nate in. baits powers of alienation in case of necessity or benefit to ie 
come as deity are not confined only to the income of the Debutter etait 
but extend to the corpus as well. The observations of Chief — 
Justice Westpropp of the Bombay High Court in certain Bombay — 
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cases (0) and also those of Sir Subramania Ayver in Nallaapp — 
V. Ambalavana (p) would seem to suggest that a Hindu religious —— 4 
endowment cannot be sold or permanently alienated a c 














that only its income could be temporarily pledged for. necesar | = 
purposes such as repairs of the temple etc. “According to the — ie 
Indian common law relating tô Hindu religious i V — 
thus observed Subramania Ayyer, J. in the Madras case re mé = 
to above “the landed endowments thereof are ir be —— 
Though proper derivative tenures conformable to 
be created with reference to such endowments, they c 
transferred by way of a permanent lease at a fixed re 
they be sold or mortgaged. The revenues 
pledged for the necessities of the institution.” 
these observations might be in harmony with c ril 
ideas, it must be said that the — law 1 
— 10 what the —* Council. 
| : and | nuly cannot be —— as eo -orr 
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— that only the income of the Debutter property could be 
|. pledged. 
| In the second place I would ask you to bear in mind that  Shebait's 
even though a particular alienation by the Shebait is not sup- xm a 
ported by legal necessity, still it would not be void altogether out legal 
and may enure so long as the Shebait is alive or holds his office. — d 
A Shebait, therefore, can even without any legal necessity create good so 
E an estate or tenure commensurate with his term of ofhce and ons _ 
e holds 
between the grantor and the grantee such an estate would be office. 
valid, though it would not be binding on the succeeding Shebait. 
In Mahant Ram Sarup Dass V. Lakshmi Ojha (r`), the 
plainuff who was in possession and management of the pro 
perties of a mutt sued to recover possession of properties which 
had been alienated by the de jure Mohant who continued to 
hold the office. It was found that the alienation was not bind- 
ing on the trust. On a question as to the relief to which the 
plaintiff was entitled, it was held that he could get a declaration 
that the alienation was not binding on the mutt but that he 
was not entitled to a decree for possession as an alienation by a 
Mohant was only voidable and was good so long as the — — 
who made the alienation held the office. 
[See Abhiram Goswami V. Syama Charan (5) ; vidjas 


] 
L $ Balusami (t). | 











A It goes without saying thata Shebait can alienate a Debut- 

= B ropen only by transfer inter vivos. No disposition by a 

i will is possible or legal. A transfer by way of gift can scarcely 

=< l by legal necessity unless the purpose of the endow- 
— | Rant itself makes such gift compulsory on the part of the She- 

. But on the principles stated above, a gift can be held © 
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Alienation of Debutter property by the Shebait can be jusi 
hed only on grounds of necessity or benefit to the idol hs 
not possible to define exhaustively as to what circumstances 
would constitute necessity or benefit to the Debutter estate. Each 
case would have to be decided on its own facts. Obviously 
necessity and benefi are two different ideas and there is a d 
tinction between them, though in each individual case N s 
difhcult to put them into water-tight compartments, as m te 
majority of cases the same facts upon which necessiy could be 
pleaded would support the case of benefit as well. An attempt 
was made by Sundara Aiyer, j. in Vembu V. Srinivasa (x) @ 
frame a definition of necessity and it was said by the learned 
Judge that "necessity connotes the idea of warding off an ew 
or the doing of something that cannot be avoided or some thing 
which it is one's legal duty to do” On the other hand, m 
Palaniappa Chetti V. Devasikamony (v) their Lordships of ie 
Judicial Committee while discussing the meaning of the expres 
sion "benefit to the estate" observed as follows: “It is impos 
sible, their Lordships think, to give a precise definition of 9 
applicable to all cases and they do not attempt to do so Tie 
preservation, however, of the estate from extinction, the defence 
against hostile litigation affecting it, the protection of m @ 
portions from injury or deterioration by inundation these amd 
such like things would obviousky be benefits. The dificul = 
to draw the line as to what are, in this connection, to be takes 
as benefits and what not.” 

When there is a risk of the Debutter property being sold 
for non-payment of Government revenue or in execution of 2 
decree lawfully obtained against the Debutter estate, or whet — * 
there is a threat of flood or inundation which might d— o! 
the properties, the Shebait, if he alienates a portion of the p — 
perty for the pur pose of raising money to avoid these i | 
undoubtedly be doing "beneht" to the estate. At € x E 
time, the alienation would also be justified by necessity € 


according to the definition given by Sundara Aiyer, J. 4 
above. - * e MN 


It is well settled that the mere fact that the E - 


ie a a E 
an immediate increase of its income, would not be g | 


cient to hold the transaction to be beneficial t 
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Ratan (z) Monohar Das V. Tarini (a). | In the Privy Council 
as quoted above, their Lordships expressly observed that 
though money-lending is attractive and lucrative in India, a She- 
bait would not be justified in selling Debutter land solely for 
the purpose of getting capital to embark in the money-lending 
business. Benefit, therefore, is not synonymous with financial 
gun. At the same time it would not be quite correct to say 
that benefit to the estate is confined absolutely to cases of com- 
pelling necessity, where the act done is of a purely defensive 
character undertaken for the protection of the estate already in 
posession. It was held by the Allahabad High Court in Jado 
Singh V. Nathu Singh (b) that the term may be held to apply 
® such a transaction as the sale of inconveniently situated, 
encumbered and unprofitable property and the purchase in its 
place of other property. This view was adopted by the Patna 
High Court in Baidyanath Prasad V. Kunja Kumar (c), where 
the Shebait sold a piece of land which was situated at a place 
almost unaccessable during the cultivating season and which the 
Shebaits had considerable difficulty in managing. The price 
fetched was quite adequate and with the sale proceeds a better 
property was purchased. The act of the Shebait was held to 
he a prudent act by which the idol's estate was benefited. 

lt is quite possible to conceive of other cases where the 
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due to him by his raiyats but he further agreed that in case the 
Nawab Bahadur of Murshidabad failed to realise the aram 
of rents from the raivats, he would be entitled to recover the 
money from the Debutter property. The question arose as 9 
whether the Shebait could bind the Debutter property by an 
agreement of this description. It was held that the compromie 
was binding, it being a prudent step taken by the Sheban for 
the benefit of the Debutter estate. The case of Niladri Saha V. 
Chaturbhuj Das (e) which was decided by the Privy Counal 
furnishes another illustration of the type of cases where Ux 
head of a monastic establishment borrowed money for the par 
pose of erecting pucca buildings which, though not absolute 
necessary for the establishment, were beneficial in the sense that 
they provided accommodation for Rajas and other wealthy 
visitors who made handsome presents to the Math. 

The precise meaning of the expressions, “benefit to WE 
estate", and “legal necessity", came up for consideration before 
the Calcutta High Court in Laxmidas Mathuradas V. Jem 
Mullick (e). After observing that the words “benefit to WÉ 
estate" had been given a wider meaning by the High Courts @ 
Allahabad, Bombay, Patna and Madras, the learned Judges held 
that even adopting that meaning it was not a benefit 10 ie 
estate to merely change the investment with a view to obtaining 
a somewhat increased yield. It was also held that the burden w= 
on the alienee to establish that the transaction was for a re 
benefit to the estate. A similar decision was given in Chintamas 
V. Narayan Maharaj (e°), where it was observed that ae 
of a Shebait to borrow monies so as to render the 
the institution liable therefor could be exercised only for pro 
tective purposes and not for enhancing the — of the ! 
instituton. S E : 

The powers of a Shebait as has been laid — de 
Judicial Committee, in more cases than one, in the n 
alienation of Debutter property are akin to those of a 
of an infant heir. The innate difference between 2 
infant and an idol must however account for : ffer 
regard to their respective requirements. The r 
an idol as has been stated by Krishnaswami | 
nuth Devasikamony V. Palaniappa (f) must. " 
faith, the rituals and the religious traditions of 
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mgurrements of daily worship. of buildings surtable for the 
arrying on of such worship and even of festivals intended to 
cultivate the religious emotions of the public, for whose benefit 
the temple is dedicated may afford grounds for the alienauon 
of part of the corpus of the property of the temple. Ihe learn- 
ed Judge however has very appropriately uttered a noté of warn- 
ing in this connection and said that such alhienations 
@aght only to be resorted to as extreme measures in the 
abence of other reasonable means of providing for the needs 
of the temple and this should be accepted as the test in decid- 
img the validity or otherwise of particular alienations. What 
religious rites and ceremonies are to be observed in a particular 
temple would undoubtedly depend upon the directions given 
by the founder in the deed of dedication and in the absence of 
my such document, upon the practice, proved by evidence, to 
have been followed in a particular case. But these rules, as the 
Privy Council pointed out in the appeal from the Madras case 
referred to above (g), must not be repugnant to the very nature 
imd purpose of the grant. “If for instance," thus observed 
F ther Lordships, “the worship of the idol in the temple be 
mtended to be perpetual, as it could hardly fail to be, then the 
Preservation and use of the dedicated property to support and 
' maintain that worship must, they think, be assumed to have 

been similarly intended to be perpetual. A rule, therefore, 
_ Which would authorise and empower the Shebait of such a 
-  . temple, arbitrarily at his own mere will and pleasure, to alien- 
— We the dedicated property. either bit by bit or en bloc, would 

“Beso repugnant to the whole purpose and object of the endow- 
E ment that it could not. in their view, — — 
E 





| body the intention of the original endower. 

E. pee that the income of the Debutter estate which was 
an sufficient to meet the expenses of all the rites and 
. either directed by the founder or observed im practice 
apenas diem dwindles down, for some 
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the scale of service with reference to the reduced income and 
even some of the unessential ceremonies could be discontinued 
altogether. It is only when it is impossible to carry on the | 
service and worship of the idol or the essential ceremonies that 4 
are necessary to a particular establishment that the Shebait can : 
think of borrowing money or to alienate a portion of the á 
Debutter property to meet the requirements of the deity (b) = 
Thus benefit to the institution and justifiable necessity are 
the criteria to be applied in determining the validity or other — — 
wise of alienation of temple property, and the question in all — 
such cases practically resolves into this, as to whether having 
regard to all the circumstances of the case, the alienation was à 
prudent and wise act, having regard to the purpose for which 
the dedicated property is held by Shebait. | 
Strictly speaking, the question of necessity or benefit to 
the endowment arises when the alienation is of a permanent 
character. Ordinarily, leases of Debutter lands are not only 
permissible : they are in a sense necessary for the purpose of 
keeping up the worship of the idol. As Kemp, J. observed in — — 
Arrath Misser V. Juggernath (i), "without leasing out the lands 
it would not be possible for the Shebait to provide for the - 
expenses of worship and to carry out the objects for which the — — 
lands were endowed." It was held by the Judicial Committee 
as early as in 1869 in the well-knewn case of Maharanee Shibee — — 
souree V. Mathooranath (j) that “in the execution of the offce — — 
the Shebait could not alienate the property though she might — 
create proper derivative tenures and estates on X 
usage." It was laid down in that case that it would beat 
of duty in the Shebait only if he attempts to create a t 
at a rent which is fixed and unalterable and thereby d 
the endowment of the benefit of augmentation of a variat 
from time to time. To quote the words of Shesagiri Ayyar, c 
“fae hae mo righ part with semple income perm E. 
nently,” — be M caruit oo ppr T NE 
such acts would be in excess of — — and would : 
breach of trust. d$ 


me 


What is a ee acad) d epend. 
the circumstances of each case. Im order te make ou 
— ipd, mph aaa 
at ned rerit, it Bas to be proved ti ME 


34 T1311 


w— a —— 















































“ir 















"— 





No 
e 
d 


ADMINISTRATION OF DEBUTTER 


required for meeting the pressing need could not be raised by a 
lease for a term or even in perpetuity at a variable rent (k). 

In Juggeswar V. Rajah Roodranarain (|), the defendants 
were already in possession of a Debutter property under an izara 
Potta granted by the Shebait for a period of 30 years . [here 
was a debt charged upon the property to the extent of 
Rs $000/.. Two years after the izara Potta was executed, the 
Shebait. who was a lady, created in favour of the defendants, a 
permanent lease in consideration of which she was not only 
released from the debt of Rs. 3,000/- mentioned above, but 
iko from her obligation to pay compensation to the lessees for 
the loss suffered by the latter on account of an inundation 
which took place in the previous year. Furthermore, the 
amoung of rent payable by the lessees was increased, and the 
lesor got an additional sum of money which was necessary for 
deing repairs in the temple. It was held that, in view of 
ill the circumstances, the transaction was one which a prudent 
ind wise man would enter into, and it was upheld as valid and 
E binding upon the debutter. The Tahboonisa V. Koomar 
i Shamkishore (m) the Shebait granted a permanent Putni 
; kase with a view to raising funds for repairing the temple of the 
E idol and to restore the image which had been destroyed by 
-  — xüdent. It was held that these, were legitimate purposes which 
| pusifed the alienation, "for if the destroyed image of the idol 

had not been restored and its temple which was unfit for habi- 
— lation not repaired Chandra Nath (the Shebait) could not have 
— been in a position to fulfil the trust." It was not disputed that 
— Úe debutter had no other funds from which these expenses 
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Palaniappa Chetty V. Sreenath Devasikamony (p). In this case 
also a Shebait had granted a permanent lease at a fixed rent 
and on payment of a premium, of certain lands dedicated t» 
the worship of an idol. It was held that such lease was invalid 
against the successor as the evidence did not establish that the 
Shebait was constrained by any necessity to make such a leas 
or that any benefit accrued to the estate from it. The Priv 
Council reiterated the proposition of law "that it is a breach of 
duty on the part of a Shebait, unless constrained by an um 
avoidable necessity. to grant a lease in perpetuity of Debutter 
lands, at fixed rent, however adequate that rent may be at the 
time of granting, by reason of the fact that by this means the 
Debutter estate is deprived of the chance it would have, if the 
rents were variable, of deriving beneht from the enhancement 








-in value, in the future, of the lands leased." This principle. i 


was held by the Judicial Committee, applies as much to agri- 
cultural lands as to non-agricultural lands or building ste 
The fact that such transaction may be beneficial from ie 
financial point of view and that it would bring in more income 
if the money obtained thereby was invested in other ways is no 
at all sufhcient to validate the grant (q). 

Another question which was debated in this case befor 
the Judicial Committee was whether a custom permitting pe 
manent lease of endowed property could be recognised as 
Their Lordships held that on the evidence adduced in ths a* — — 
such custom was not established. It appears that the Subord — — 
nate Judge. in course of his judgment, held that such loal - 
usage did obtain in the village in question and such custom WA - 
perfectly reasonable and not opposed to public policy. : 
menting on this passage in the judgment of the Subor 
Judge. the Judicial Committee observed as follows : 

“There could scarcely be a more glaring instance « 
misapplication of the word ‘custom’ or a more remarks 
instance of forgetfulness of the essentials of a custom | e 
modifies the ordinary law." — PM 

Customs undoubtedly exist as exceptions to Or y-— 
and a custom would override the rules of — 
essentials of a valid custom are established. —À 
tials is that it must not be unreasonable or « »pposed 1 
SR ibo xu indicate that such customs are — 
Ad se unreasonable. What their 
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that particular case was that the Subordinate Judge did not 
adwert to the essentials of a valid custom and did not properly 
appreciate the meaning and significance of a custom which 
modifies general law. There are, however, expressions of judi- 
dal opinion to the effect that a custom sanctioning permanent 
alienation of Debutter property by the Shebait without legal 
necessity is invalid and unenforceable. In Venkataraman 
Awanger V. Kasturi Ranga (r). Shesagiri Ayyar, J. observed in 
course of his judgment that “time cannot convert such viola- 
tions of law into recognisable customs. The principle of Hindu 
law that a custom outweighs the written text of law does not 
apply to illegal custom." In Karagga V. Devappa (s). a custom 
of alienability by sale was held to be illegal and unenforceable. 
There is undoubtedly much to be said in favour of this view ; 
lor a custom of this description which might destroy the 
Debutter altogether and frustrate the very object for which the 
endowment was created, can hardly be said to be reasonable. 


It is not profitable to refer to the various decided autho- 
tities where the question was raised regarding the validity or 
aherwise of permanent leases granted by a Shebait of temple 
property. As has been said already, each case would depend 
"pon its own circumstances. If the rent is not fixed perma- 
mently, a raiyati settlement, even if it is heritabie and trans- 
ferrable. would be within the competence of a Shebait to 
grant (t. On the other hand, it has been helld that when the 
lease was for 30 vears, and there was only a nominal enhance- 
ment of rent for the renewed period, very strong evidence was 
necessary to show that the transaction was fair and bona fide, 
though, strictly speaking. no question of legal necessity arose (u). 
In Jnanaranjan Banerji V. Adoremoney (v). a permanent lease 
9f Debutter property was granted by the Shebaits by which the 
. @antor relinquished all future increment in the value of the 

operty for a little more than seven years purchase of rent 
ig therefrom, reserving to them almost the same rent that 

— — — No evidence was 
to the money raised Up — tran- 
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ed unchallenged for more than half a century, it was held the 
the recitals might be presumed to be true and the transactio 
upheld (v1). | 

Once a grant of a permanent -lease is affirmed by a cour d 
competent jurisdiction, the judgment operates as res judi 
and the succeeding Shebait or Mohant will be.bound by it (X 

When a permanent lease is granted by a Shebait of Debt — 
ter lands without any justifying necessity, the question arises 8 
to whether such transaction is void altogether or is only vo 
able at the instance of a succeeding manager? In Nrim 
Gopal Sen V. Mani Chandra (x) it was held by a Divisa 
Bench of the Calcutta High Court that a permanent lease of 
debutter property is void altogether if not executed for legi 
necessity ; and in Manohar Das V. Tarini (v), a conuaa f 
such grant made, in the absence of legal necessity, was held © 
be void and hence incapable of being either ratified or sped 
hcally enforced. A contract for a permanent lease of debune 
property cannot certainly be enforced in the absence of am 
legal necessity but when the grant has already been made by? 
Shebait, the correct position seems to be that it is operative # 
least during the tenure of office of the grantor. The questi 
was elaborately considered by the Judicial Committee in Wé 
case of Ponnambala Desikar V. Periyanan (z), and it was b 
down after a review of the various authorities on the point Ùs 
transfer of endowed property, whether it be by the head ofi 
mutt, or the Shebait of a family idol, or the dharmakaria %3 
remple all stand on the same footing, and hold good for Ux 
period of office of the transferor. In an earlier d 
of the Privy Council (a), such result was accounted for by " : 
personal bar or estoppel which prevented the manager fos 
taking steps to avoid his own grant. This, it was pointed 0 — 
was not the correct view. As the property vests in — 
not in the manager at all, it is not possible to invoke t — 
of personal bar as regulating the validity or invalidi o he. 5m 
transaction. Then again, the presence or absence of = 
interest of the manager in the endowment would — 
regarded as a deciding factor. Their —— es — 
approval certain passages from the judgment. of | — 
master in Subbaiya V. Mustapha (b) — — h eir 
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laid down the law on the subject. The passages stand as 
follows: "In each case they relate to the effect of an attempt 
on the part of a trustee to dispose of the property by a perma- 
nent mukurrari lease. This, he has no power to do, though he 
is at liberty to dispose of it during the period of his life and a 
grant for a longer period is good, but good only to the extent 
of his own life interest.” 

Strictly speaking. the period is that of the manager's term 
of office, and not of his life, for if his office terminates for any 
reason prior to this death, the interest created by him would 
also come to an end (c). I will have to come to this matter 
again in discussing the law of limitation in relation to suits for 
sting aside alienation of endowed property made by the 
manager of a religious institution. 


In Narayan V. Narasing Charan (c), a Marfatdar of a 
private endowment had granted a permanent lease over the 
properties belonging to the deity. Those properties were sold 
in court auction for non-payment of cess. The purchaser who 
was a stranger to the family sued to have the lease set aside on 
the ground that it was not binding on the institution. It was 
that though a permanent lease by a Shebait was voidable 
the right to avoid it did not pass to the auction-purchaser. It 
should also be noted that it is the Shebait that has the right to 
take or defend proceedings om behalf of the idol, and it is only 
when he has precluded himself from exercising that right that 

beneficiaries or other persons interested are permitted to act 
_ for it and that is on the ground of the benefit of the institution 

(C) and obviously the auction-purchaser who claims property 

adversely to the deity can have no such right. 
_ The power of a Shebait to contract a loan on a mortgage 

= 9f the debutter property is, as has been laid down in Hanoo- 
E WA man Pershad Panday's case (d), to be measured by the existing 
— money. The actual pressure on the 
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fied. Thus, if there are antecedent claims against the debuttet 
the major portion of which had become time-barred alread: 
and no proceedings were taken for sequestration or attachment 
of the property, there can be no legal necessity to borrow mong 
to pay such debts (c). On the other hand, if there is existing 
necessity which justifies the loan, it is not material that te 
necessity was due to the extravagant habits of the borrowing 
Shebait or his predecessor. What ‘existing necessity means was 
discussed elaborately by the Judicial Committee in Niledt 
Shahoo V. Mohunt Chaturbhuj Das (f) and it was held wuh 
reference to the earlier pronouncement of the Board m 
Prosunno Kumari V. Golab Chand (g). that it is the immediaw — — 
and not the remote cause, the causa causans of the borrowing 
which has to be considered. In this case, the immediate Gut 
of the borrowing was the mutt's need of money to carry on and 
pay for its services: the remote cause of the mutts need wa 
due to the profligate expenditure of the Shebait It would 
have been no answer, according to their Lordships to uU 
creditor's suit to say, “Oh! your money was only borrowed 
because the income of the mutt was spent by a profig — — 
Shebait, and there was no money available to carry on Ue — — 
services of the mutt.” : 
In Niladri Shahoo V. Mohunt Chaturbhuj Das (hj We — — 
Shebait of a temple in order to raise funds for — 3 
annexes to the temple, a lodging house for rich — 
a dining hall for sadhus, borrowed from 1891 onwards varow - 
sums of money aggregating to Rs. 9,337, repayable with interes | 3 
at two per cent. per mensem. In order to pay off this 
which with accumulated interest amounted to Rs. 25,0): 
1906, he borrowed the amount on a mortgage of one ef — BÉ 
debutter properties, the stipulated interest being only If yar 
cent. per mensem. On the mortgagee instituting a sut Ww 
enforce the mortgage, the defence taken was that i 
mortgage was invalid by reason of absence of y 
necessity. The courts below held that no neces 
proved and passed a money decree | —— 
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on less onerous terms was a sufficient indication of existing 
legal necessity to validate the mortgage. "Even if the building 
«heme of the defendant had been reckless, inconsistent, un- 
wund and liable to fail. which has not been proved," thus 
observed their Lordships. “what drove him to borrow this 
money, Rs. 25.000/- on mortgage was to pay old debts, and so 
be relieved of the oppressive burden which the exorbitant rate 
of interest at which these earlier loans were made imposed 
apon him. [t was the high rate of interest, which he was 
already bound to pay, that was the necessary and immediate 
Gase of his giving this mortgage. though the remote cause of 
i was the getting into debt by the building operations.” In 
ther Lordships’ view, the principle enunciated in the case of 
Prsunna Kumari V. Golab Chand (i) applied to this case. 

The decree passed in this case. however, was not an ordi- Form of 
nary decree for sale. There was a personal decree made against "he degree 
the mortgagor in the first place, and in the event of his failing sed in 
to pav the money, it was directed that a Receiver should be ‘editors 
appointed to realise the rents and profits of the endowed estate, ~~ 
and the Mohunt's share after payment of a maintenance allow- 
ance to be fixed by the court. should be allocated for payment 
of the plaintiff's debt. 

You will notice that although the Judicial Committee held 
definitely in this case that there was legal necessity justifying 
the mortgage. yet the decree passed was in substance, a 
decree. In the event of the failure on the part of the Shebait 
pay the money. a Receiver was to be appointed of the rents 
and profits of the debutter. and only the Shebait's share in the 
pe after providing for him maintenance allowance was to 
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convenient or proper remedy in all circumstances. In Vibudha- 
priva V. Lakshmindra (k), the head of a mutt borrowed money 
for meeting the expenses of a periodic festival at a temple 
which. by ancient usage, included the feeding of all Brahmin 
pilgrims, and also the cost of rebuilding the dining hall | 
was an unsecured debt, and there was no mortgage or charge 
created on the property. It was held by the Judicial Com 
mittee that as these matters were regulated by custom, and the 
pilgrims had a time-honoured right to share in the food offer 
ings when they gathered at the festival, it was difficult for the 
head of the institution to go against these usages. As the 
money was borrowed for purpose of the temple, and not for 
his own purpose, and the money was legitimately applied for 
those purposes. the debt was binding on the mutt. 

The Judicial Committee passed a decree in this case om 
the analogy of that made in Niladri Shahoo's case (D. The 
guardian of the defendant was directed to pay the money with 
interest at contract rate within three months from the date of 
the arrival of the records in the court below, and failing that 
a Receiver was to be appointed to collect the rents and profis 
of the mutt property and the proceeds from the offerings, and 
after the payment of all expenses connected with the mutt and 
the performance of the ceremonies and festivals and a reason 
able provision for the maintenance of a superintendent, the 
balance was to be applied in the discharge of the plaintiffs 
debts. 

It will be seen that the decree in this case though similar 
to that in Niladri Shahoo's case (|), differs in one material 
aspect from the latter. In Niladri Shahoo's case, the mortgage 
money was pavable out of the Shebait's share in the income of x 
the Debutter property which really belonged to him perso i 
and not out of the rents and profits of the endowment, less th 
expenses of the deity and maintenance allowance 1 
Shebait, as was done in Vibhudapriya's case (m) Itc 
disputed that when the debt is contracted for legal m 
agaman Anna cepe arius ec ee 
no matter whether the debt was a secured debt c 
mortgage or charge is ordinarily there s 
decree for sale, but in lieu of passing an ordi 
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3s a Shebait ts not necessarily entitled to a share in the income 
of the Debutter property as his personal emolument, a decree 
m the form made in Niladri's case (n) could not possibly be 
pased in all cases. It should not. at any rate, be passed when 
the mortgage money is large. and it would take an inordinate 
length of time before it could be satisfied from the Shebait's 
share of the Debutter income. A decree in such terms, it seems, 
would be most proper. when the claim is laid against the 
Shebait personally, and he has no other property except his 
emoluments or share in the Debutter income from which the 
decretal dues could be realised. This would be in accordance 
with the principle enunciated by the Judicial Committee in 
the case of Nawab Bahadur of Murshidabad V. Karnani Bank 
Limited | (0). 
The sale of a Debutter property by a Shebait is prima Sale of 
lace an act amounting to a breach of trust, and to make it {°° * 
binding on the endowment. imperative necessity must be h the sale 
proved. or else it must be established that the purchaser did — = 
make enquiries and satisfy himself in good faith that such in the ab 
Necessity existed. When there is no justifying necessity for a fence of 
sale of Debutter property. is the transaction void altogether — ? 
and the purchaser acquires no interest in the purchased pro- 
Penty? The answer is the same as has been given already in 
the case of alienation by way of permanent lease. The transfer 
is valid during the life time or the tenure of office of the alien- — 
“ing manager, and the possession of the alienee becomes — — 
adverse tò the endowment when the alienating Shebait ceases — ESSA 
. . M be manager by reason of death, retirement or otherwise. Reapers 
This proposition was laid down authoritatively by the Judicial ——  — — 
— Committee in the case of Mohunt Ram Charan — aa GG 
‘ (P) and though that was a case of | ; 
ne principle applies to a. Debutter as well The doctrine ^ 
‘ss affirmed and reiterated by the Privy Council in the subse- — 
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as a whole, the transfer is wholly void, and the transferee does 
not acquire any title to the property. This ts illustrated by the 
decisions in Jnanasambandha V. Velu Pandaram (r) and Damo 
dar Das V. Lakshman Das (s), where the assignment or dis 
position was of the mutt and all its properties. Even if the 
subject matter of disposition is only a particular item or items 
of endowed property. the endowment should be deemed to be 
void if the property was sold not as Debutter property, but = 
the personal property of the Shebait, and taken as such by the 
purchaser. A Shebait or a manager has the right to alienate 
portions of endowed property only for purposes of legal neces 
sity. He may exceed his powers, but if the transfer of the 
deitv's property is by the manager as such, the transferee 
should, at least, acquire an interest which would be valid 
during the life time of the transferring manager: but if the 
manager transfers the property belonging to the deity as hi 
own property, asserting his own personal interest in the same. 
the act, itself is adverse to the trust. The transferee in such 
cases cannot acquire any title to the property (t). 

The same principle would apply to a sale in execution of 
a mortgage decree. A mortgage sale cannot, strictly speaking. 
rank as an involuntary sale, for it presupposes a voluntary ad 
in the form of a mortgage on the basis of which the decree & 
passed and the property is sold. Whether the possession of 
the purchaser at a mortgage sale is or is not adverse to the 
endowment, would depend upon the fact as to whether the 
mortgage was executed by the manager, as manager, on behalf 
of the deity or in his own personal capacity as secular owner 
of the property, in denial of the rights of the deity. In de - 
first class of cases, the mortgage is not void altogether ; = 
purchaser at a mortgage sale would at least acquire an 
which will ensure during the term of office of the - 
If. on the other hand, the manager asserts his own i du 
— ee mieu rd e. 
and purports to act not as Shebait but as p 
own right, the purchaser at the mortgage _ sale 1 
acquire any right to the property. and it t would t e a eu 
purchase altogether (u). — — c E = 2 
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the sale takes place was passed against a Shebait in his re- 
presentative capacity as representing the deity, the execution 
sale cannot be impeached at all and the purchaser acquires a 
valid title to the prperty. If, on the other hand, the decree 
Was against a Shebait personally the purchaser at a sale in 
execution of such a decree would not acquire any title and the 
sale would be a void sale. The possession of such a purchaser 
would be adverse from the very beginning. This was what 
happened in the case of Subbaiya V. Mustapha (v) and the 
Privy Council held and quite rightly that the possession of 
the auction purchaser became adverse from the date of the 
purchase. This decision has been followed and the principle 
applied in a very recent pronouncement of the Judicial Com- 
mittee which is to be found reported in Sudarsan Das V. Ram 
Kripal (w). In this case, one Priyadas, the Mohunt of Birpur 
Ashal lent 500 mds. of grain to Damodar Das, the then 
Mohunt of Pokrauni Asthal. The loan was not repaid and 
on Oth of May 1913, Privadas obtained a money decree against 
Damodar Das personally for a sum of over Rs. 1,500/- In 
execution of this decree a four annas share of a property 
belonging to Asthal Pokrauni was sold in 1914 and it was 
purchased by Priyadas himself and he got possession im 1915. 
In 1933 the successor to the Asthal Pokrauni brought a suit 
against Sudarsan Das, the present Mohunt of Birpur Asthal, 
timing to recover possession of the 4 annas’ share of the 
Property sold in execution of the decree mentioned above, on 
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of law, but as in that case the property was held not to be 
Debutter property at all, the expression of opinion on this 
point cannot rank higher than a mere obiter dictum. It may 
be noted that the decision in Ronald Duncun V. Si Su `; 
Ishwar Damodar Jew (x) has been expressly dissented from 
by the Patna High Court in Sri Thakurji V. Muthro Prasad 
(Y). 
Aliena- It happens sometimes that in a suit to set aside am 
— alienation of endowed property on the ground that it is not 
there is supported by legal necessity, it is established by evidence that 
kasihi part only of the money received by such transfer was necessary 
tion. for the idol or was represented to have been so required and 
this was believed by the grantee. The Privy Coundl im 
Koonwar Doorganath V. Ram Chandra (z) held that wher 
there is part justification, the sale could not be cancelled m 
its entirety, and in such cases, the plaintiff who wished to set ! 
aside the sale should offer to reimburse the bona fide purchase : 
so much of the money as had been legitimately advanced = 
The implication possibly is, that if this is done, the sale would | 
be set aside on terms. At any rate, in subsequent decisions 
the principle adopted in suits by the reversioner to set aside 
alienation made by a Hindu widow which is supported im 
part by legal necessity, has been, to set aside the sale on terms 
on the plaintiff making good tothe purchaser the amount of - 
consideration money for which there was legal necessity as 
As has been laid down in Hanuman Pershad Pandays — 
(b). the alienee is not bound to see whether the money 
by him was used properly for purposes of the deity ; and e 
if the transferor had no intention of applying the | 
obtained to meet the necessities of the idol, the trar ree n 
not affected by such fraudulent intention unless he wee f 
of 1t (c). x" | 
The question has arisen for decision as to how. 
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ties on behalf of the temple. That was held in Dasia Pillai 
V. Pattamuthu Mudaliar (c'). But where money is advanced 
on a promissory note for purposes binding on the temple, 
and im execution. of a decree obtained thereon temple pro- 
perues are sold, is the succeeding trustee entitled to have the 
sale set aside and to recover possession of the properties? It 
was observed in Rama Variar V. Anmanthanarayana (c?) that 
the preponderance of authority was in favour of the view that 
such a sale was not binding on the institution for the reason 
that the creditor must be presumed to look to the trustee for 
payment of the amount personally. The correctness of this 
view is open to question, and it is submitted that if a debt 
contracted by a trustee was for purposes which would support 
a private alienation of the properties of the institution, a sale 
i» execution of a decree obtained thereon should, on 
principle. be equally efficacious to pass a good title to the 
purchaser unless it can be shown that the creditor had given 
up his remedies against the trust. | 
Where an alienation of a temple property by a Shebait 
5 impugned, the burden is upon the alienee to show that the 
mansaction was for legal necessity, or that he made bona fide 
and proper enquiries to satisfy himself that the necessity 
acually existed (dj. But though a manager for the time 
being has no power to make a permanent alienation of 
endowed property in the absence of proved necessity for the 
alienation, yet when there is a long interval of time between 
the alienation and the challenge of its validity, it is a 
Grcumstance which enables the court to presume that the | 
| Mod a — 

the Shebait (e). 
- the head of a 























277 


E 





278 


by the court. Gne vide is that an onim sn 





om ot 
CENTRAL LIBRARY 


TAGORE LAW LECTURES 


on the mutt and there was no evidence to the contrary i 
Bawa Mugneeram V. Kasturbhai (g), the validity of a perme 
nent lease granted by a Shebait was questioned nearly WA 
years after the grant was made. As it was not possible m 
ascertain the circumstances under which it was made, it ma 
held that the court should assume that the grant was mad 
for legal necessity. These Principles were applied by We | 
Supreme Court of India in Sree Sree Gopal Jew V. Protapmut 
(h) and it was held that where the validity of a permanen 
lease granted by a Shebait is called into question a long Gm 
after the alienation is made, the circumstances which cou 
be gathered from the recitals together with the fact that We 
document had remained unquestioned for more than halls 
century were quite sufficient to support the conclusion Gat 
the grant of a permanent lease was made for legal neces 
and was binding on the deity. As the Privy Counal hw 
down in the case of Banga Chandra V. Jagat Kishore M 4 
there is a recital of legal necessity in an old document am 
the parties to the transaction and all those who could iew: 
given evidence on the relevant points have grown old or pase? 
away, a recital consistent with the probabilities and Wé 
circumstances of the case assumes greater importance am — — 
cannot be lightly set aside; at any rate, “if the circumstances 
are such as to justify a reasonable belief that an enquim 4 
would have confirmed its truth, then when proof of acm — - 
enquiry has become impossible, the recital coupled with 4 
circumstances would be sufficient to support the the deed.” * 
A question has arisen in several cases as to whether a 
alienee of endowed property is protected, if the 
way of sale, mortgage or permanent lease is made > 
leave of court. The decided cases show that such. 
is obtained either under the Indian Trusts Act, or 
manager happens to be an infant, e E 
Guardians and Wards Act. Different views | 
expressed as to the precise legal effect of such 
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that the order of the court may constitute prima facie evidence 
of necessity, but this is capable of being rebutted (k). The 
third and the last view is that if the alienation is challenged 
a future date, the alienee in spite of the order will have 
i prove as a fact that there was legal necessity for the transfer 
o that he made enquiries and was reasonably satished that 
such necessity existed. 
The last view seems to be the correct view to take, and 
t is fortified by more than one pronouncement of the 
judicial Committee. A Shebait is not a trustee in the proper 
mse of the word and the Indian Trusts Act has no applica 
fon to the case of a Hindu religious endowment. The Court, 
therefore, has no jurisdiction to grant an application by a 
Shebait to sanction his transaction on the ground of necessity, 
o to quote the language of Ammer Ali, J. “to grant as it were 
a certificate of "necessity " (1). So far as the permission under 
the Guardians and Wards Act is concerned, the observations 
of the Judicial Committee in Ramkrishna V. Ratan Chand 
m} suggest that in spite of the court passing an order under 
the Guardian and Wards Act, the purchaser is not absolved ` 
from his liability to make the necessary enquiries and in the ^ 
event of the minor challenging the transaction even after the 
E kave is obtained, the mortgagee will have to prove that he 
- had made independent enquisies and was bona fide satisfied 
= to the power of the manager to enter into the transaction 
Mm) In Basudeo V. Mohunt Jugal Kishore (o) which went 
"p to the Privy Council, the facts are that J. a Mohunt, 
00 oar se sormi — — 
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This pronouncement of the Judicial —— — 
said to be a settler on the point. Leave of the court T" 
does not help the alienee in any way, and such cannot enlarge 
the powers of a manager or his guardian. The utmost that — 
can posstbly be said is that the purchaser in proving that he 
made enquiries could, to a certain extent. rely upon the fad 
that an application was made to the court, and that the coum — 
made an order on the application, as part of the evidence m — 
support of his case, though they are not by themselves — 
sufhcrent to absolve the purchaser or the mor from 
making enquiries into the matter (p). 2 => 


The law of limitation relating to suits to set aside : 
unauthorised alienation of endowed property by a Shebait = 
or a Mohunt was in a state of considerable uncertainty 
to the decision of the Judicial Committee in Vidvavaruthi V. 
Balusami (q) Since then. the Legislature has made certain 
amendments in the Indian Limitation Act by inm | 
Articles 134A, 134B, 134C and 48B in schedule I to the 
and by adding a new paragraph to section 10. It would be — 
convenient for our purpose hrst of all to refer =F 
law as it stood prior to the amendments mentioned 
and then indicate to what extent the new amendments 
altered the law on the subject. Prior to the decision i 
Vidyavaruthi's case there was considerable diversity of | 
opinion in India on the question of limitation in spect of 
suits for recovery of endowed property improperly 3 natet 
by the manager of an endowment. The pre ailin i = 
seemed to be that when a Mohunt or a Shebait | ransferred 2 
property belonging to a mutt or idol to a stranger, = 
— —— 
and not from the date on which the succeedi * 
Mohunt came into office. Reference may be i m 
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and time ran from the date of transfer. In some of the cases, 
however, Article 144 was held to be the proper article to 
apply. Thus, in Nilmoni V. Jagabandhu (v) Banerjee, Jf. 
observed as follows :—‘“The idol is a juridical person capable 
of holding property as has been authoritatively settled by the 
decision of the Privy Council in the case of Sheebesharee V. 
Mathooranath (w). and the possession of the defendants who 
profess to derive title not from the idol, but ignoring its rights 
must be taken to have become adverse to the idol from the 
dates of the two alienations which are more than twelve years 
from the date of the present suit." On the other hand, there 
are certain cases, although few in number, which adopted the 
view that a mohunt who had at least a life interest in the 
property could not create any interest superior to his own and 
an alienee from the mohunt could only take an interest com- 
mensurate with the mohunts life, and if he remained in 
possession after the death of the mohunt, the successor would 
have a cause of action from the date of election. (x). In 
Vidyavaruthi V. Balusami (v). the Judicial Committee definitely 
laid down that Article 134 has no application to cases of this 
description. It was said that neither under the Hindu Law 
nor under the Mohammedan Law is any property conveyed 
to a shebait or mutwali in the case of dedication, nor is any 
property vested in him. Whatever property the shebait or 
mohunt holds for the idol of the institution, he holds as 
manager with certain beneficiary rights which are regulated 
— — bs custom or usage. Alienation by shebait or mohunt cannot. 
— therefore, be treated as an act of trustee to whom the property 
ES has been conveyed in trust within the meaning of Article 134 — 3 
$e of the Limitation Act. As article 134 has no application, — — BE 
E E akas would fall within article 144 of the Limitation Act, - da: c 
| Ete -— would arise as to when did the possession | — 
alienee become adverse to the endowment. It gum. oe 
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Articles apply,—and it is to be noted that the new Aride 
came into force on and from the Ist January, 1929 —Artüide 
144 is the proper Article which would govern suits for 
recovery of possession of property improperly alienated by the — 
manager of an endowment, and the period of limitation is 12. — 
years commencing from the point of time when the i E 
of the alienee became adverse to the endowment. In Vide 
varuthi's case, the transfer was by way of permanent lea 
and it was held by the Judicial Committee that the possession 
did not become adverse until the determination of the offer 
of the alienating manager by death or otherwise. Soon after 
the decision in this case, a question arose as to whether the 
same principle was applicable when the transfer was not by 
way of a lease. but by wav of a sale out and out. There we 
some conflict of opinion expressed on this point by the Indias 
High Courts, but the conflict was set at rest by the udical 
Committee-in Mohunt Ram Charan V. Nourangilal (a) amd 
it was held that in the case of a sale out and out of particular 
items of endowed property, the possession of the transferee 
would not be adverse until the alienating manager ceases © 1 
be manager by reason of death, retirement or otherwise — — 
The same view was taken in Mahadeo Prasad V. Bharathi (Bk 
The correct principle deducible from these cases is that He —— 1 
possession of the alience would ‘become adverse as soon sk- 
S 
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is without any title to the property. If the transfer is void 
ab initio, the possession of the transferee is adverse from the — 
date of the transfer. If. on the other hand, it is not void. = - 3 
voidable merely at the instance of the succeeding = 
the possession cannot be adverse until the office of the u ET 
ferring manager ceases (c). E Dar a 

I have said already under what —— a t 3 
bv a manager is void ab initio, In the first piae. d 
transfer is not of particular ——— momo Figs 
entire endowment with all its properties, I gah 
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a the property of the deity. As has been explained already, 
the same principle applies to sales in execution of a mortgage 
decree against the shebait when the mortgagor purported to 
Mortgage the property not as debutter property but as belong- 
ing to him personally (f). In other cases where the mortgage 
is by shebait as such, time would certainly run from the date 
when the office of the mortgagor ceases by death or otherwise 
ig In a sale in execution of a money decree against the 
shebait personally the possession of the execution sale pur- 
chaser is void from the very beginning and possession being 
adverse time runs in his favour from the date of the sale (h). 
This is the law which governs cases where the new articles 
of the Limitation Act are not applicable, and it may be stated 
here that the new Article 134B, as its language shows, .does 
not apply to a sale of debutter property in execution of a 
decree. This is laid down, and quite correctly, by the Privy 
Coundl in Sudarsan Das V. Mohunt Ram Kripal (i) referred 
W above. As Lord Radcliffe pointed out in that case, to 
apply Article 134B to an execution sale would involve a 
mading of that Article which would construe the words 
Mansfer by previous manager for a valuable consideration" 
% being an execution sale under court processes and the word 
"wansferor" as extending to the judgment-debtor whose land is 
wid. Such construction is manifestly unsound. All cases for re- 
covery of possession of immovable endowed property sold in 
*xecution of a decree would, therefore, be governed by Article 
M4 of the Limitation Act even though the sale took place after 
E the Ist January, 1929 when the new Articles became operative. 
| EM eperaion of the mew. Amieen ia essa 
— alienations only. — ey chon ka LT 2 
E the new Articles apply. a a suit —— a i- 
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date of death, resignation or removal of the seller. You will 
notice that the terminus a quo for the period of Imitation m 
suits of this description is the date of death, resignation or 
removal of the transferor. In a sense, the legislature adopted 
the principle which the Judicial Committee enundated im 
Vidvavaruthi's case, though it has deliberately avoided ali 
questions of adverse possession and has rigidly fixed the start 
ing point of limitation at the date of death or cessation of 
office of the manager. It is also immaterial that there was 
an interval of time between the death of the manager whe 
transferred the property and the appointment of his successor 
Time begins to run not from the date when the success 
assumes office. but from the date when his predecessor vacate 
it. Article 1344 relates to suits filed not by the succeeding 
manager of the endowment who seeks to recover possession of 
the property alienated by his predecessor, but by persom 
interested in the endowment to set aside alienations made by 
the manager. Apparently such suits could be instituted even 
during the life time or tenure of office of the alienating 
manager, and the period of limitation prescribed is twelve 
years from the date when the transfer becomes known to the 
plaintiff. It seems that in a suit of this description, the | 
plaintiff cannot claim recovery of possession of the property 
for himself. Whether he can claim that possession may be — 

restored to the endowment is a debatable point in respect — 
which there appears to be no clear authority, either one wa — — 
or the other. If the law is settled that the transfer 5 
operative, at least, for the period of office of the transferom, 
it is difficult to see how any interested person can dia k 
restoration of possession of the property so - ft — 
alienating manager remains in office. A suit plated 
bw this Article is really in the nature of one which t — 
sioner can institute during the life time of ihe widow am | 
which is justified on the ground that material evidence on tx | 
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not become barred by lapse of time when the Act came into 
force. the amending Act would apply (]). 

As said above, the amending Act of 1929 has added a new 
paragraph to section 10 of the Limitation Act which runs as 
follows : — 

"For the purposes of this section, any property comprised 
m a Hindu, Mahommedan or Budhist religious or charitable 
endowment shall be deemed to be property vested in trust for 
a specific purpose, and the manager of any such property shall be 
deemed to be the trustee thereof.” Thus, although the manager 
of a Hindu, Mahommedan or Budhist religious or charitable 
institution is not a trustee, for purposes of section 10, the endow- 
ment is deemed to be property vested in such a manager as 
trustee for specific purposes and the manager shall be deemed to 
be trustee thereof. The result is that as against the manager and 
his legal representative or assigns, not being assigns for valuable 
consideration, the suit to follow the trust property in his or their 
hands or the proceeds thereof or for an account of such property 
or the proceeds thereof would not be barred by any length of 
üme. The question may have to be discussed further in a 
later lecture when we come to deal with remedies for breaches 
9f trust on the part of the shebait or manager. 

A shebait who has accepted the office of a shebait OF Shebait 
acknowledged himself as such is incapable of asserting any cannot 
hostile title against the idol or setting up jus terii im others. ver 
This disability is implicit in any person who holds a fiduciary title. 


Position in relation to another. Furthermore, unlike a 
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behalf of the idol, but such persons have no legal 
to protect the endowment, and until the shebait is 
or controlled by the court, he alone can act for the idol 
In Sree Sree Ishwar Sridhar Jew V. Mst. Sushila Bala Das 
(k"), the Supreme Court approved of the above decision and 
the observations therein and held that so long as a shebat — — 
held the office of shebait, it was not open to him to acquge — 
a title against the deity by adverse possession. The principle 
that a trustee cannot acquire title by adverse possession was 
held in Venkatanarasimha V. Gangamma (k*) applicable 
equally to quasi or constructive trustees, managers of religious — — 
endowments and in fact to all persons who stand in a fiduciary — 
relationship to others. If however, the shebait did not accept 
the trust at all, there is no bar to his holding the proper 
adversely to the deity. A man is not born responsible = 
shebait and does not become shebait against his will 

A somewhat difficult question arises when a man holding 
the office of a shebait as well as personal properties of his own 
dies, and both his secular properties and the rights of the 
shebait devolve upon his successor under the ordinary law e 
inheritance. If the successor takes possession of the Wuk 3 
property, can he claim to hold adversely to the deity? The — — 
answer to this question. it seems, would depend upon the fad - 3 
as to whether the trust was accepted by him or not As bs 
been said above, nobody is born responsible as a — x: 
before taking possession of the debutter property, he 
the trust, and purported to take possession of the prope 
his own right, adverse to the deity, there is nothing i 
which stands in the way of his asserting an adverse t 
once he has taken possession of the property in tł 
of a shebait, it would not be competent to him 
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A Shebait like a trustee in English law must not use or 
dal with the debutter property for his own private 
advantage (n). He must not import the trust money into his 
own business or use it for his own financial gain. If he does so, 
he will be regarded as a constructive trustee for the profits he 
made He cannot lend the idol's money to himself, and gene- 
rally speaking he cannot enter into any engagement or contract 
m which his personal interest may conflict with his duties. 
Asa corollary to this doctrine, a shebait cannot purchase a 
debutter property of which he is the shebait even when the 
ale is in execution proceedings. and the shebait has paid the 
fall market value of the property (0). 

It is a rule of law firmly laid down by the Equity Courts 
in England that a trustee for sale is absolutely incapacitated 
fom purchasing the trust property, either through himself or 
trough his colleagues, however fair that transaction may 
be (p. The question whether the trustee has in such cases 
made an unfair gain or advantage does not arise for determi- 
mation at all. The cestui que trust is always at liberty to set 
wide the sale and take the property back. A trustee may, in- 











but he can do this if he has made the fullest disclosure to 
them of the relevant and material facts within his knowledge 
affecting or likely to affect the value and advantage of the 
. and it has to be proved further that he and the benefici- 
arms length and no confidence was reposed on 
Peari Mohan V. Monohar (r). there was a decree 
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identical terms, the rule forbidding the purchase of an estate 
by a person who stands in regard to his dealings with it in a 
fiduciary relationship is general in its application, and applies 
to receivers and other persons clothed with fiduciary authority. 
Stress was laid by their Lordships upon the fact that the 
shebait in this case attempted to conceal the fact that he was 
the real purchaser by making the purchase im the name of 
his son. Such thing might easily be made a cloak for impro 
per and dishonest transaction, and following the principle laid 
down in Lewis V. Hillman (s) it was held that such par 
should not be allowed to stand. 

As recipient of the income of the debutter property @ 
the offerings that are made to the deity. the shebait is repom 
sible for the due application of the deitv's income and i 
bound to render accounts of his management. He is bound 
to Keep regular accounts of the income and the expenses. The 
way tn which the accounts are kept depends to a large extent 
upon the custom obtaining in a particular institution, and 
the usual custom may be followed so long as it does not sene 
as a cover to fraud or dishonesty (t). 

A shebait must take care not to mix the idols money | 
with his own private funds. When such a mixture has taken E. 
place either through inadvertance or design, the rules bid -@ 
down by Equity Courts in England in the matter of following 
mixed funds in the hands of trustees can be applied. Whee — 
the trust money is capable of being tracted or identified, the 
fiduciary will have a charge or lien on the whole mixed fund (Wk 
If it is incapable of being traced, the trustee can — esc "o 
ceeded against personally (v). cord M M 

In preparing accounts, the shebait is emitied: — 
reimbursement for what has been properly spent | y h a 
the preservation of the endowment, in [ 
imposed upon him by the grantor, and also in d 
own position as shebait (w). A trespasser win t 
tion of a shebait or mohunt cannot certainly c 
ment, and he has no authority io charge the à 
for any payments that he might have M 
a —— in possession of the — - 
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vation of the estate and the decree is subsequently reversed 
and the right of shebaitship is adjudged to his opponents, he 
should be recouped for what he has so paid, to his opponents 
who ulumately were benefited by such payments (y). 

In this connection, I desire to warn you that you must 
mot regard a de facto shebait as a trespasser. I have already 
said that a de facto shebait can maintain an action for recovery 
of possession of debutter property. A de facto shebait is one 
who is in possession of the debutter as a shebait and manages 
the property as such though the legal title may be lacking. 
His position is quite different from that of a trespasser who 
asserts a title of his own adverse to the deity. Both a de jure 
and a de facto shebait can be an express trustee, and it is 
not correct to sav that a de facto trustee or a trustee de son 
fort is in the eye of law a constructive trustee. A constructive 
must, as was pointed out by Woodroffe. J. in Badridas V. 
Choonilal (z), is a trust which arises not by act of parties, but 
by operation of law, where a trustee gains some personal 
advantage by availing himself of his position as such. 

If any person. without any title to the office of shebait, 
holds it for a length of time adversely to the rightful claimant, 
he can acquire a title to it by such adverse possession under 
Article 124 of the Limitation Act if the office was a hereditary 
ome (a). A trusteeship with power to appoint a successor is an 
State well known and recognised by law and may be pres- 
mibed against (b) and such rights can be claimed and acquired 
not only by the individual but by or on behalf of a joint 
as such (c) Where the office is non-hereditary me 
period of limitation is governed by Article 120 (a). redd 

I will discuss later on after I have dealt with the other 
form of endowment, known as mutt, the remedies open to 








parties interested. when a shebait commits breach of trust. 


pA. PT will dose this lecture by describing to you briefly the cir- 





. Qmstances under which the office of a shebait comes to an end. 





E. The office of a shebait would naturally come to —— 
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baiti right would zo back to the founder and his heirs, or would 
devolve upon the natural heirs of the shebait would depend 
upon the terms of the grant. Where the appointment is only 
for the hfe time of the grantee. obviously on his death, the — 
rights would revert to the grantor and his heirs. In case the — 
right was made heritable in the appointee. it would devolve 
like anv other species of heritable property upon his heirs at law. 
A shebait cannot nominate his successor unless such powers are 
expressiy given by the grant or are recognised by the rules and — 
usages of the foundation (d) When the shebait having the 
powers of nomination dies without exercisiong the powers, the — 
endowment reverts to the founder (e). The same result follows ii 
the lime of succession. originally indicated bv the founder fails 
or comes to an end (f). P 

A shebait. it seems, is not bound to continue to act as 
shebai once he has accepted the office. He can, if he @ 
chooses, resign his office voluntarily and give up the wust. In 
English law a trustee can retire when there is a provision to 
that effect in the trust deed, or if his retirement is consented 
to by all the beneficiaries or sanctioned by the court (g). There 
is mo such restriction im the Indian law fettering the right 
of the shebait to resign or relinquish his office and the word | 
“resignation” occurring im the third column of Ard = 
amd 134C in Schedule I of the Limitation Act makes it dear —— 
that the Legislature contemplates the cessation of office € 
shebait or mohunt by voluntary resignation. When a shed 
relinquishes his office. the result is that he thereby 3 
the succession to the ofhee of the next shebait. 
principle applies under which a Hindu widow can si 
her estate in favour of the next reversioner (h). No F 
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as evidence of relinquishment. To establish relinquishment 
in law, an actual relinquishment must be proved. 

A shebaitship. as has been explained already, is a pro By subse 
perty, and once it has vested in a person, he cannot be divested orga 
of it by reason of subsequent disability. In. Nirmal Kumar 
V. Jyouprosad (j) it was held that a shebait who was sound 
mind when the shebaitship devolved upon him does not lose 
his rights by subsequently becoming insane, nor do his rights 
meman suspended so long as disability lasts except in cases 
where the duties imposed upon him are of such a character 
that they cannot be discharged by a representative. The effect 
of apostasy or change of religion upon the rights of a shebait 
has already been discussed. It has been held that unchastity 

€ woman is not a ground for removal from the office of 
Shebait (k). 

A shebait who is guilty of misconduct or abuse of his By re 
position as a trustee can be removed by the court in a proper moval. 
judicial proceeding. What reasons are sufficient to justify 
removal of a shebait cannot be formulated exhaustively. The 
matter is within the exercise of a sound judicial discretion by 
the court. There must, however, be a clear necessity for inter- 

. ference to save the endowed property (D. It was observed 
by the Judicial Committee in Gulzarilal V. The Collector of 
Etah (m) that “the standard of-rectitude and accuracy —— 
from every trustee of charitable funds is of the highest, and 
that standard must in all circumstances be maintained by the 
. œu if the safety of property held upon such trusts is not to 
—— throughout British India." In that case, there 
. Were concurrent findings by both the courts below that there 
pus. _ Was misappropriation of trust funds by the trustee and con- - 
= Sin afr proper to his own use, and in view of these 

. ndings, the Judicial Committee declined to interfere with = = — 
Eee against even though it was proved that the — = A 
gan eat tee gi 
arenae The amena wi coe 
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charge the obligations of the office faithfully (9). 
is a gross abuse of his fiduciary position, it is 101 
that there should be actual misappropriation or that the di 
must actually suffer loss (p). These questions would | a 
be taken up again in a later lecture where remed ngi x 
breaches of trust bv shebaits would come for consic 
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LECTURES VIII & IX. 
Religious Institutions or Mutts. 


ADMINISTRATION OF Mu rrs—teEGAL STATUS, RIGHTS, DUTIES 


AND POWERS OF MOHANT. 


Having dealt with religious trusts known as debutter, the 
esential element in which is a deity or an idol, we now come 
to the other and equally important type of Hindu religious 
endowment which is described as Mutt or Muttum. “Mutt” in 
ordinary language signifies an abode or residence of ascetics. 
In legal parlance it connotes a monastic institution presided 
over by a superior and established for the use and benefit of 
axeucs belonging to a particular order who generally are dis- 
aples or co-disciples of the superior. 

I have already told you in the introductory lecture that the 
fourfold division of life as laid down in Vedic Grihya Sutras 
dees not sanction mendicancy or asceticism at the last stage 
of the life of a twice born person. The Vedic seers never 
@untenanced the doctrine of negation of life. On the other 
hand. the division of life inte four stages which “was the out- 
come of the extremely analytical mind of the Indian Aryans 
adjusted in a splendid way the two opposing tendencies which 
often exist side by side in man—the acceptance of life in its 
fullness and the rejection of it” (a). Every Hindu belonging 
. the twice born classes had, in ancient days, to pass the first 
Wage of his life as a Brahmachari or a student when he had to 
_ lve with his preceptor under strict discipline and in an 
ities of intense moral purity till he finished his studies. 
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or Sannyasi or contemplative ascetic, when his thirst for life wa - 
quenched and he passed his days as a wandering ascetic living — 
on roots or herbs or what was voluntarily given him by oba — 
people. Monastic institutions in the proper sense of de —— 
expression were unheard of in the Vedic Age. a 
The Smriti writers following the traditions of the Vedas 
made specific provisions for succession to the property of per 
sons who were not only house-holders but belonged to the other 
three stages of life. Thus Yagnavalka lays down “The hems @ 
the property of a Brahmachari (iife long student), a Yani (ascete) 
and a Vanaprastha (hermit) are respectively the preceptor, 3 
virtuous pupil and a religious brother residing in the same | 
holy place” (b) It seems that many of the Vedic institution 
showed signs of disintegration towards the close of the Vedi 
age. Historians tell us that prior to the advent of the Buddha 
there were wandering ascetics of various descriptions who not 
only did not conform to the Vedic ways of life but on the other 
hand propounded heretical doctrines which were contrary @ 
those embodied in the Vedas (c) But even then we do mot 
find any trace of monastic institutions in the pre-Buddhist age- 
Monastic life in the proper sense of the term was in 
into India as the result of the Buddhist doctrines. Buddhism — — 
was really based on a negation of life and it encouraged asceti- 3 
cism and voluntary celibacy. The Buddhist monks or Sramam — — 
were at first very like wandering ascetics, but as their number — 
increased, it became necessary to provide for them food and 
shelter and frame disciplinary rules for their guidance. Gradu- T 
ally a sort of corporate life came into existence amongst WE 
monks and as I have told you already, the Buddhist congre 
tion which went by the name of Sangha had like the € 
Church a corporate life and a jural existence. Ihe Bu 
monasteries, which were the gifts of the lay Buddhist & 
congregation were of various types and bore various ! 
MX were generally known v 
. Detailed rules relating to these monasteries | 
the conduct of the monks are to be fe 
Vinaya Pitaka which i» ome of the three sacred t : 
Buddhist. NEC 
I have told you already that side by side w 
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the 6th century A.C., were great patrons of the Pouranic faith. 
Buddhism was rapidly declining during this period and it was 
almost a decayed religion in India by the end of the 7th century 
AC The period that followed witnessed a glorious revival 
of Hinduism and at the vanguard of the new movement stood 
no less a person than the great Sankaracharya who is admittedly 
one of the greatest philosophers and spiritual leaders that the 
world has ever produced. Sankaracharya crushed the decay- 
img remnants of effete Buddhism and helped in reviving the 
Hindu religion, not so much the rituals and sacrifices associated 
with the Vedic Age. but the sublime philosophy of the Upani- 
tads on the basis of which he propounded his cerebrated non- 
dualistic doctrines. Though a man of rare spirituality, Sankar 
wmbined in him philosophical knowledge with uncommon 
“gacity and practical wisdom. In spite of his being a philo- 
pher of the monistic type. he did not discourage the popular 
form of worship for the masses and in spite of opposition to 
Buddhism did not hesitate to adopt the Buddhist system of 
Monasticism which he considered to be suitable to the then 
conditions of society. The Vedic scheme of life had practically 
fallen into disuse during the Buddhist period and Sankar's idea 
Was to make the monastic institutions established by him repo- 
stories of spiritual knowledge and culture, on the pattern of me 
the Bihars and Sangharams of the Buddhists. Supremely intel- 
ligent and learned as he was, Sankar gave the whole thing a 
Vedic garb. The Vedas sanctioned the life of an ascetic at 
the closing period of one's life and normally those who became its 
*etics had been married men and house-holders before, who GP IM: 
took to retirement as the fitting sequel to an active worldly «t m 
Greer, There is, however, a text in the Vedas which allows a = = | — 
A : , Mun to renounce the world at any period of his life even. though amo. E 
= — him a complete detachment to the things of | 
= 'jovment either of this world or of the next. ( qz gta fS 
— ma, this was meant to be an Pee 
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Thus, Hindu Mutts were established for the first time hy 
Sankar. He himself founded four Mutts at the four comes 
of India and made them centres of his Vedantic teachings In 
the east he set up the Gobordhan Mutt at Puri, in the nonk 
the Jvotir Mutt at Badrinath ; in the west there was the Saroda 
Mutt at Dwarka and in the south the Sringeri Matt on the 
Fungabhadra. Each one of these Mutts was placed in charge 
of one of his four principal disciples who were Padmapad 
Hasthamalak, Sureswar and Trotaka. These four disciples had 
disciples of their own and in the course of time ten orders @ 
classes of monks were formed, into which the monks of the 
Sankar School stand divided even at the present day. Thee 
ten orders popularly known as Dasnamis bear the appellatio 
or Tirtha, Asram, Ban, Aranya, Giri, Parvat, Sagar, Saraswatt 
Bharati and Puri. Tradition has it that of these ten dase 
Tirtha and Asram were attached to Saroda Mutt in Gujarat. am 
Ban and Aranya to Gobordhan Mutt at Puri. The disciples di 
]vourmutt at Badrinath were Giri, Parvat and Sagar, whik 
Sringeri Mutt claimed as its adherents Saraswati, Bharati and 
Puri (d) In addition to the Sannyasis who belonged to te 
fourth stage of life, there were WNaistick Brahmacharis @ 
perpetual students attached to all the Mutts. The monks œ 
Sannyasis of Sankar s School cannot marry or have any connec 
tion with the world. The ceremonies which have © b — — 
performed when a man enters the monastic order are of be — — 
highest spiritual significance and I would have occasion LIENS 
refer to them in details later on. 


The disciples of Sankar were all Brahmins and — 
to the rule laid down in Sanyas Grahan Padhati the — 
of which is imputed to Sankar himself, only the twice | 
people can become Sannvasis of the Dashnami order. 
four stages of life have been prescribed in the Vedas. o Di 
the twice born, no Sudra can strictly speaking 
ascetic and that is the view entertained by the Sri wi 
According to Mitakshara, only the Brahmins can | 
fourth Asram of life and are eligible to become S im 
this view is supported by certain passages from | 
TASI ox exit from the boxe has been apah CAR | 
for the Brahmans alone, and a text of Sruti 2 
Brahmins should become ascetics.” ord TES 
— Law — Khatiya a and damuh 
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— — yrmder of Sannyasis. Upon a review of all these authorities, it 
- wa held by the Madras High Court in Dharampuran V. Vira- 
— pandiyam (f) that a Sudra cannot become a Sannyasi under 
Hindu Law and consequently the devolution of property of a 
Sudra who purported to renounce the world and become an 
a«euc would be governed by the ordinary law of inheritance. 
The same view was taken bv the Calcutta High Court in Harish 
Chandra V. Atir Mahamed (g) It is to be noted, however, 
that this strict view of the Smriti writers does not accord with 
atual practice. Not only a large number of monastic institu- 
fons have been established by Sudra ascetics in Southern India 
but there are various religious sects, chiefly amongst the 
Vaishnabs, amongst whom caste distinction is unknown and 
who have no objection to initiate Sudras into their brother- 
heed. According to the Tantras, whose injunctions are said 
W be binding in the Kali Age. the old Vedic Asrams or 
divisions of life no longer exist, and there are only two Asrams, 
mamely, those of (1) Grihastas or householders and (2) 
Abadhutas or ascetics. In the fold of Abadhutas, all persons 
meluding Sudras could be admitted (h). 


The practice of setting up Mutts as centres of theological 
learning which was started by Sankar was followed by almost 
all the religious teachers since then. After Sankar came a 
28 of Vaishnab teachers and philosophers who founded the 
t sects of Vaishnabism that we find in India even at 
the present day. The first in order of time was Ramanuj- 
T who propounded the theory of qualified monism in 
Opposition to pure monism of Sankar. Sankar’s theory was 

. Std upon rigorous logic and recognising as it did the © 
Brahman as the only one and absolute reality, it 
1 every thing else as phenomenal or illusory. Ramanuja 
M the other Vaishnab teachers who followed him were all | 
theists and they tried to reconcile their meta- 
Comum with the demands of human heart which | 




























Á E m & 
























L t 





~ = 
» Dad * 
mi 4 = 
P= 
à b ra ur 
y 
" T" 








— —— AH 


297 





t 











— 





— y 
CENTRAL LIBRARY 





298 TAGORE LAW LECTURES 


devoid of reality. The followers of Ramanuja are known 8 
Sri Vaishnabas, as the object of their adoration. is Supreme 
Being in the form of Vishnu who is always associated with Wi 
or Lakshmi. On the model of Dashnami Mutts of Santa 
charya, Ramanuja founded a large number of Mutts for ie 
purpose of strengthening the doctrines propounded by hum 
According to tradition, the number of Mutts founded by hum 
came to 700. Of these four only are to be found at the prese | 
dav. | 
— Ramanand, whom tradition speaks, and that imcorrec 
nand and of being a disciple of Ramanuja founded a sect of Vanna 
- am known as Ramats which contains a large element of ase 
population who are to be found in Benares Ajodhys amd 
certain other parts of Upper India. Ramanand is said to hawe 
himself built a Mutt for the ascetics of his sect in Benares amd 
there are several Ramat Mutts even now at Benares — Rame 
nandi Mutts consist solely of celibates. Thev admit Sarat 
and lower caste men in their brotherhood and obey no Gat 
rules at all. The Ramats worship one God m the form of | 
Rama and they call themselves Dasses or servants o We —— —- 
Lord (i). E 
Ma- Madhawacharya, the founder of the Madhawa sandhi d 
mesa Vaishnabas, in another Vaishnab saint who came into this world 
?'Y*- by the end of the 12th century A. C. Madhawa philosophy is 
pure dualism. Like all religious teachers who u— — k 































E hnite souls of individuals. Fight Mutts at Lari a are 2 - ks 3 
ciated with his name. The superiors of Madhawa Me — 
all Brahmin ascetics who faithfully observe the vow 
and are generally adopted when they are very y 
Madhawa ascetics carry Danda or the staff and 


in the same way as Dashnami —— do. T 
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er sam. è These exist «© this day and cach swami im turn 
presides over the temple of Krishna for a period of two years 
and spends the intervening fourteen years touring throughout 
Kanara and the adjacent paris of Mysore levying contributions 
from the faithful for the expenses of his next two years of 
sce which are very heavy as he has to defray not only the 
expenses of the public worship and of the temple and matha 
etablishments, but must also feed every Brahmin who comes 
w the place" (k). 

There are two other well-known sects of Vaishnabs in 
India, of which the founders were Nimbarka and Ballav- 
axharya respectively, The Nimbarka sect is known as 
Sanakadi Sampradaya. while the sect of Ballavacharya is called 
Rodra Sampradaya. In the Nimbarka sect, the disciples are 
divided into two classes, namely, (1) ascetics or Birakatas and 
Q) householders or Grihastas. They have Mutts for their 
axetics near about Muttra. 

The Ballavacharees are influential Vaishnaba sects in 
Western India. They have got large temples, the richest being 
the one situated at Nathadwara of which the head is one of the 
dexendants of Ballavacharya. The Ballavacharees do not 
ah any value to celibacy or the rigours of asceise life. 
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woenhipped as gods. Their Mutts are really temples and the 
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I here are both celibate and non-celibate disciples attached to 
such institutions, though on the death of the superior, the suc 
cession generally devolves upon one of his celibate disciples (I). 

I have told you in my first lecture that the practice of 
establishing Mutts which began with Brahmin ascetics gradually 
spread to the Sudras and in the course of time it was adopted 
by dissenting religious sects like the Jains. Kabir Panthis, Nanak 
Panthis, Jangamus and others who do not believe in the 
authority of the Vedas or in the tenets of orthodox Hindu 
religion. With regard to the origin of Sudra Mutts in Southem 
India, it was pointed out by the learned Judges of the Madras 
High Court in Givana Sambandha V. Kandasami (m) that 
“when Brahminical creed and system of religious doctrines 
were adopted by the Sudras in the Tamil districts, the order of 
ascetics and the practice of instituting Mutts as centres of 
religious study, instruction and charity came into prevalence 
amongst them. Pious and learned ascetics amongst them 
accentuated by desire to disseminate religion and promote 
religious charity established Mutts at Tinnevelly, Trichonopoly, 
Tanjore and elsewhere." 
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A Brahmin ascetic as said above is known as Yati or 
Sanyasi; a Sudra Sanyasi on the other hand is called 
a  Pardeshi. If a Sudra is attached to a — Adhimm  — 
he is called a Tambiran and if he is at the head d 2 
the Adhinam, he bears the name of Pandara Sannadhi. “The — 
term 'Adhinam' signifies the seat of the chief ascetic at the 
head of the religious association or brotherhood and takes i — 
name from the village in which it is situated" (n). A‘! 4 
when he becomes the superior or head of a Mutt — 
Mohunt, Mathadhis, Mathadipathi or Swami. 

The rules guiding these institutions of diverse upe 
have their origin in customs and usages followed mio 
—— ma Ae — 
a monastic institution and distinguish it from an | 
of the Debutter type which ———— 








n ARM M 





A 
t 
E 
] 

a 





" eae) YI EMEN i id 
L à | 


= of remain in the family of the donor and they 








Ce eNOS 
CENTRAL LIBRARY 


ADMINISTRATION OF MUTIS 


element in a Mutt 





together with his disciples and co-disciples form a sort of 
Both a Mutt as well as a Debutter owe their 


spiritual familv. 


is an 


ascetic or religious teacher who 


existence to benefactions or grants of property made by pious 
benefactors. Im one case the grantee is an idol for whose 


ministration or service the Debutter 


is created ; in the other 


case the result of the benefaction is the creation of an institu- 
ten for the benefit of a fraternity of religious men at the head 


of which stands the superior or Mohunt, 
entire institution (nl). 


who represents the 


Ordinarily an ascetic who renounces 


the world and devotes himself to religion, owns no property 
except perhaps his cloth, sandals, religious books and the like. 
He has no fixed place of residence and moves from place to 
place accepting such food and lodgings as are provided for him 


. by pious house-holders (o). 


But if a pious ascetic gathers 


round him a number of disciples whom he initiates into the 
mysteries or tenets of his order and such of his disciples as 
mtend to become ascetics renounce all connections with their 
family and claims to family wealth, and affiliate themselves so 
to say with the spiritual teacher, a spiritual fraternity would 
If now generous persons endow the 
fraternity with property which vest in the preceptor for the 


eventually grow up. 


ime being and a home is created for the brotherhood, a Mutt. 


œ Muttum would be constituted (p). 
Once a Mutt is established, succession to headship takes 


plae within the spiritual family according to the usages that 








gow up in a particular institution. In a Debutter on the 
.9ther hand, the receipient of the 


is the deity as a 


— furisiic person and the Sebaiti rights, unless otherwise disposed 
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The differences in the origin of the two types of endow 
seht account for a vital difference im their respective obje 
The primary object of a Debutter is to perpetuate the wonkip 
of a deity and the celebration of its rights and festivals ina — 
particular wav. There may be provisions for charities by wm — 
of feeding the poor etc in Debutter endowment as an adju — — 
to the worship of the deity. but they are by no means esed i 
The primery purpose of a Mutt on the other hand i ù E- 
encourage and foster spiritual learning by maintenance od a — 
competent lime of teachers who impart religrous instructions — 8— 
to the disciples and followers of the Mutt and try to strengthen 
the doctrimes of the particular school or order of which they 















standard of spiritual knowledge with moral purity. t 
the reason why large grants of land were made in their favow 4 
by princes and noble men. As was observed by Subramani = 
Avver. O. C. J. in Vidyapurna V. Vidyanidhi (q). “The influeme— — 
exercised by Mutts as centres of learning on the religious aw — 
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Opinion has been expressed by several eminent writers that 
^ in the case of Debutter, an idol or a deity is also an essential 
lment in a Mutt. It is said that there could be 
| » Mutt without a deity and the deity ts the presiding 
On in both a Mutt and a temple, the worship being pro 
a mt in both, though religious knowledge is added to it in 
e of them (s) If this were a correct statement of law, there 
i be very little distinction between a Mutt and a Debutter. 
\ difference. however, exists and that of a vital mature which 
be ignored by any means. It is not the object of the 
tt as in the case of Debutter to perpetuate the service or 
ip of an idol in a particular manner, the deity being the 
iem and holder of the benefaction. The object of a Mutt 
id above is the propagation and strengthening of religious 
ledge which might include the doctrines of a particulas 
and this is done by maintenance of a competent hne of 
If the worship of a personal God in à certam form 
an essential feature of the religious doctrines of a certain 
T. obviously the worship of God in that form would be a 
of their religious teachings, which it would be the duty of 
of that order to foster and encourage. But there are 
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in monistic doctrines of the Vedanta and do not regard the wor- 
of a personal God as a necessary or essential part of the 
teachings. Even in Sankar Mutts there may exist a 
e for a particular idol but it cannot be said that the pre- 
g element in a Mutt must be a deity or that there cannot 
a Mutt without an idol. . shrine or a temple may ordinarily 





1 when it exists, it is not the chief or the indispensable — 
Hof the institution It is only ancillary to the main pur- 
Seer ee Met do endum and the presiding element 
tt is always the Mohunt or the spiritual preceptor. It 
y properly observed by the Madras High Court in 





s orders like those of the Sankara School which beheve 


| as an adjunct to a Mutt, but it is not a necessarv one 
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and Medatithi in his commentaries on Manu (u) speakes of 
Debayatan and Mutts separately. No importance can be at 
tached to passages which occur in Kalikapuran and some other 
later works where Mutts have been described as Sankars hous — 
or god's house. There is no god superior to Sankar says the 
Kalikapuran and to him therefore the house should be ded 
cated. Apart from the fact that these are later and sectarum 
treatises, it cannot be disputed that in a large number of Muis 
in India, idols other than Sankar are worshipped. | 

It may be mentioned in this connection that there am —— — 
certain public temples e.g. the temple of Vaidya Nath in Santhal Í 
Parganas and that of Tarakeswar in Bengal where the of 
of the high priest is held by an ascetic or Mohunt and it de 
volves in the same way as the rights of a Mohunt or superi 
devolve on his death. In such cases the rights and powers d 
the high priest of the temple are assimilated to a great exin 
to those of a Mohunt of a monastic institution. The insam 
tion however does not thereby cease to be a temple. If sud 
institution is described as a Mutt, this is a loose description 
which does not alter its real or essential character. This was 
held by the Calcutta High Court in the wellknown Ta 


























case (v). 
Encre in- I have already told you that a Mutt or monastic institution 
try ' 
to reli- presupposes the existence of a spiritual family which is created —- 





order or- aNd continued by adoption. The adoption into a religiow — 
dinarily order involves certain important legal consequences 
—— the status and property rights of the person adopted ; and — 
death. I go into details regarding the law of Mutts and Mo z 
necessary that I should tell you briefly how a person b sa 
member of a religious order and how it affects his exi 
future rights. Generally speaking, entrance into an | 
order operates as a civil death. The man who bec 
ascetic severs his connection with the members of h 
family. It follows that neither he nor his natural rel 
succeed to the property held by the other. If he 3 
property subsequently, it cannot be inherited I 
relations but passes on his death m aai 


his Chela who is recognised as a spiritual son ( 
The Smritis describe in details the cerem 


be gone through by a person who desires to 
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different monastic orders in India are based to a large extent 
on these Smriti texts, though they differ on certain points, both 
amongst themselves as well as from the rules laid down in the 
Smritis. But however much they might differ in details, the 
esential ideas involved in these ceremonies are very much the 
same, their whole object being to determine the status of the 
person as a householder by severing his connection with his 
family and property and creating a spiritual relationship 
between him and his preceptor. As regards the order of the 
Dashnami Sanyasis founded by Sankara, the ceremonies of 
initiation are laid down in a treatise known as Sanyas Grahan 
Padhati. The ceremonies which are modelled on those pre- 
stribed in the Smritis are of elaborate character and are charac- 
tried by lofty ideas of spirituality and renunciation. They 
include the shaving of the head, casting off of the sacred thread 
and distribution of property amongst relations and Brahmins 
rserving only such amount as would be necessary for the Aoma 
sacrifice. A postulant has got to perform Tarpan and eight- 
fold Sradhas, the last of which is Jeeva Sradha or Sradha of his 
own self and having performed his own death rites which are 
formally performed by one's relations after his death, he be- 
comes. so to say, dead to the world. Then certain homam 
ceremonies are prescribed, the last of which is Biraja Homa. 
While offering oblations during the last Biraja Homam he 
tepeats "Om let my mind, understanding, chitta, Ahankar 
(sense of ego) and the senses be purifed. I am light, taintless, 
desireless, senseless I have become" (x). At the end of the cere- 


mony, the aspirant has no property at all, for even the sacri- 


sil vessels if they arc of wood must be burnt in the fire and 
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peer o: decision of the Calcutta High Court ( 
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tial. This mantra is uttered last after the postulant takes lene 
of his family and the mantra means that he has given up de 
three desires i.c. desire for sons, wealth and the word.” >=> —— 

The mode of initiation followed by the Vaishnaba ascetic 
though substantially similar involves difference in the rituals 
and also in the mantras that are uttered. 


As regards Sudra ascetics, a detailed description aL de 
ceremonies of initiation has been given by the Madras High 
Court in the well-known case of Giyana Sambandha V. Kang 
sami (b) The ceremonies described are undoubtedly Gat — 
which are followed in the Adhinam at Dharampuram but Ge” 
may be taken as sample of the forms that are generally gone 
through in other institutions of a like nature. According t p 
the procedure that is followed in this particular institution. 3 
lay man if he desires to become an ascetic is required to undag 
a probation. After the probationer makes some progres i 
religious study, he is taught a form of prayer called dx 
^Samayam". At a late stage he is instructed in another fom 
of prayer called the “Visesham™. The period of — 
depends on the discretion of the Pandara Sannadhi. Ar des 
end of the probationary period, a day is appointed for A 
and the postulant is summoned by the Pandara — 
room in the Mutt which is set vp for the worship of the tit 
deity. There, in the presence of the idol the T age 5 E 
formally asked if he gives up his family and be p 
woman and land and if he gives an answer in 
the answer is accepted as a solemn renunciation of d gu 
The Pandara Sannadhi gives him the mula 7 s 
distinctive doctrine of his order, invests him MR 
cloth xu sires for Dis peronai ee] 
powder. Then there is a further 2 
Tambiran or disciple makes a gift of his pe 


You will bear in mind that these | 
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As has been said above, when a lay man becomes an 
axetic, his connection with his natural family and existing 
property rights are extinguished. If he acquires any property 
subsequent to his becoming an ascetic such property passes on 
his death not to his natural but to his spiritual relations. A 
pertinent question arises at this stage as to whether it is at all 
posible for an ascetic to acquire or hold any personal property 
subsequent to his renunciation of the world : 

Yajnavalkya, as stated already, has laid down special rules 
for succession to the property of ascetics who have been divided 
ino three classes, namely, Brahmacharis, Banaprasthas or 
hermits and Sanyasis or Yatis. These rules imply that ascetics 
an have property, though commentators like Vignaneswar, 
Mitramisra and others have explained the text as referring to 
the books, cloths, sandals and other articles which are necessary 
even for an ascetic (c). It cannot be disputed that the very 
meaning of the word "Sanyas" implies complete renunciation 

and in fact the ideas of renunciation and acquisition of pro- 

E perty are wholly repugnant to each other. There are various 

. txts in Hindu religious treatises which prescribe voluntary 

poverty for am ascetic and declare acquisition of wealth by 

religious men as positively sinful ; but the question still arises 

a to what would happen if in violation of these injunctions 

which are certainly of a religicus or moral character a sanyasi 

does acquire wealth or land ? Does he forfeit his ownership 
in the acquired property, in other words, is he legally incapable 

= of acquiring any title to it? The answer to this question has 
= Mt» given by the Judiciai Committee in these worlds :— — 
| "No doubt if a question arises whether particular property 

—Aquired by a given individual was acquired on his own behalf 

. on behalf of some other person or institution with whom or 
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eps was connected, the circumstance that the individual 
Ec | property was a professed ascetic may have import- 
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cuss later on. But so far as the general question is concerned. 
it may be taken to be settled law that there is no legal disabilmy 
in an ascetic to acquire property in the ordinary way, however 
much such conduct might appear to be improper or sinful fom 
the moral or the religious point of view. 

According to the text of Yajnavalkya referred to above, Ge 
property of a life long student goes to his preceptor, of a hermi 
or Banaprastha goes to his religious brother and that of 3 
Sanvasi Yati to his virtuous disciple. Naisthik Brahm 
charies are very rare nowadays and if found at all are found 
attached to Dashnami Mutts. The Banaprastha or the thé 
order of life has become obsolete altogether. The Sanyass o 
Yatis though they seldom follow the precepts of the Vedic seen 
are nevertheless regarded as belonging to the fourth stage & — 
life as laid down in the Vedic Grihyasutras. When a Sanys 
is the head of a Mutt, the succession to his office is, as I shall 
point out later on, regulated by custom. These customs are o 
various types. though they seem to be based more or less upos 
the text of Yajnavalkya according to which a successor to a Ya 
is his virtuous pupil. 

You would bear in mind that the consequences attaching N- 
to the entrance into a religious order as described above woud ——— 
tollow only when there is a real and complete renunciation d E 
worldly interests by the persons concerned. If the renundatio — — 
is imperfect, there is no loss of civil status. The mere fact tat 
a person declares that he has become a Sanyasi or x 3 
himself or is described by others as such or wears cloths om = 
narily worn by Sanyasis would not be sufficient to make h 
perfect Sanyasi so as to divest him qf all property nd b wm 
It is necessary that he must ho piee" 
retire from all worldly interests and is proved to E 
ed the necessary ceremonies of initiation pre: - 
particular religious order to which he claims to belong (€) 
Gouri Sankar V. Naider (f) the Calcutta S Jou! t 
deal with a question of succession to the property of a E 
who left his house in early life and settled at. 
Calcutta where he lived the life of a Hir 
and performed religious. austerities. He — 
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after his death his ordinary natural relations were entitled to 
succeed to his property. In Parshottam V. Desai Bhai (g), a 
person made a will and became a Sanyasi afterwards. Ihe 
will expressly stated that it would take effect from the date of 
his death and not from the date of his becoming a Sanyasi and 
that he would retain control of his property so long as he lived. 
It was held that the terms of the will showed that there was no 
complete renunciation and consequently the ordinary law of 
succession was applicable to the case. 

Vairagees are a class of Vaishnaba ascetics in lower Bengal Vaira- 
who do not renounce the world in the proper sense of the word. FOU “s 
They buy and sell, marry and have children, in fact they do cetics in 
not give up their household status. In the case of Vairagees, suc- T Erunt 
cession is regulated by ordinary law and not by the special rules 
laid down by Yajnavalkya (h). 

I have already told you that according to orthodox Smriti Succes. 
writers, a Sudra cannot legitimately enter into a religious order. “©? 19 

property 

Consequently the texts of Hindu Law relating to exclusion of Sudra 

from inheritance applicable to à Yati or a Sanyasi do not in —— 

terms apply to Sudra ascetics. In this view it has been held in 

à series of cases that a Sudra ascetic is not incapable of inherit- 

ing the property of his natural relations under the ordinary 

law of inheritance (i). Although orthodox view does not 

“nction or tolerate ascetic life of the Sudras, it cannot be 

denied that the existing practice all over India is quite contrary — 

to such orthodox views. In case, therefore, where the usage is EA 

tablished, according to which the property of a Sudra ascetic PER 
devolves in the same way as the property of the ascetics of the NO 
dm "a born classes, such usages should be given effect to. This —— 
. Was expressly held in the cue Of See —— | or p MM 
) referred to above. Ed B 
E Having cleared these j amma] ea LEM 
Eu — — — would 
—— a Mutt comes into existence — discuss the — 
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constituted. For making this grant, no particular form i 
necessary, mor is it required that there should be a documem 


m writing If the donor chooses to dedicate property b -— 
executing a deed of gift or one of trust, the formalities of sud 
transactions as well as the requirements of the registration law 
would certainly have to be complied with. But as has been 
said already, no words of gift either expressly or by way 
of trust are necessary ; it would be enough if the founder indi 
cates with precision the religious purpose for which te 
endowment irs made and renounces his interest in the endowed 
property in favour of the said object (k). These requirements 
are usually fulfilled by going through the ceremonies Wd 
sankalpa and U tsarga, the first of which designates the object 
of dedication and the second effects a formal renunciation of 
whatever interest the founder had in the dedicated proper — 
I have already described to you in the introductory lecture te 
ceremonies in connection with renunciation as prescribed m — 
various ritualistic treaties. Ordinarily in the case of Mutts there 
is a speahc human donce to receive the gift. If the Mut 5 
given to a religious preceptor as representative of a brotherhood 
Of ascetics, the usual formalities of gift including. p d 
water on the hands of the donee are gone through. Wher - 
there is no specific donee and the dedication is im fa — 3 
ascetics generally, the libation of water is thrown into a pet > 
There are treatises again like the Kalikapuran, 
which all Mutts have got to be dedicated to God S 
These ceremonies as I have already said in conne 
Debutter endowment are neither essential nor 
ime P cr inches ae Aae eee Y 
pieces of evidence to be taken into. consideratic 
other evidence in determining whether the d« 
intended to renounce his interest in * 
accomplishment of the particular — 
-= There is another way in which a Mt 
existence and that is as offshoot of a Mutt a 
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a«etics of the Benares Mutt built a Mutt at Tiruppanandal in 
the south with funds which he brought from Benares. Inter- 
eng questions were raised in several cases regarding the 
nghts of the Pandara Sannadhi at Dharampuram over this 
Mott at Tiruppanandal (l). 


In the case of a Debutter endowment the dedicated property eO - 
vests m the idol as a juristic person, where does the endowed  wtug sito. 
property vest in the case of a Mutt? The Mohunt or perty 
the spiritual teacher is undoubtedly the presiding element in — 

1 Mutt but as regards vesting of property, a comparison 

between the idol and the Mohunt would be misleading and 

incorrect. The property of the Mutt does not vest in the 

Mohunt as a Debutter property vests in the idol. A Mohunt, 

athe Privy Council has said, is like the Shebait of a deity the 

manager of the Mutt property, though he may have larger 

rights in certain respects than what a Shebait has got. He is not 

the proprietor of the Mutt or its properties, and although in 

view of his obligations and duties he is answerable as a trustee 

m the general sense for administration of the affairs of the 

endowment, he is not a trustee in the sense in which it is used 

in English law. I have told you already in the introductory | 

lecture that in the opinion of eminent judges ' "he Hindu Law  ' 

like the Roman Law recognises not only corporate bodies with 

rights of property vested in the corporations apart from its indi- uet 

— = a members, but also juridical persons or subjects called — — 
| dations” (m). Mutts, Choultries and similar other institu- | — —— 
= tions n answer to the —— of foundations ine EE 
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t2 
that um the case of Mutts the ideal person is diei ic 
spiritual teacher or Acharva which, as it were, is ing 
the person of each successive swami who for the 
owmner and not a mere trustee, is not tenable in view 
later pronouncements of the Judicial Committee. A pe- 1 
an idol rs a juridical person and ts capable — 
and windicating legal rights through the medium | 
human agency which is ordinarily the agency of t 
(p. The position indeed would be different if a | 
deed is executed In such circumstances, the ds 
would west in the trustees and the superior or Mot 
be one of the trustees or even the sole trustee if the do 
chooses. Ea 
There cannot be a Mutt in the legal sense 
Mohunt or superior, no matter in whichever way 
come into the office. All matters relating to the ad 
of a Mutt are also intimately connected with 
duties of a Mohunt. It is necessary, therefore, - 
precisely the legal position of a Mohunt in — 
it may be mentioned here that almost all the 
rities point to the supreme head of a Mutt being a 
though there may in some cases be a chief or a pr 
Mohunt and also other Mohunts of lesser grade a » 
Before the later pronouncements of the Pr 
cleared up the obscurities on the point, there w: 
of indehniteness and want of uniformity in 
expressed by Judges in India regarding the true le 
of a Mohunt in respect to the Mutt and its prop 
decision in Sammantha Pandara V. Selappa (r) is 
carliest pronouncements where this question v 
the Madras High Court. lt was held in 
the property ts in fact attached to the offic 
inheritance to no one who does not fill the 
certain sense trust property, but the — 
over it and he is not accountable for the 
the expenditure of the income, 
to any purpose other than wit — fai 
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generally that the head of the institution holds the Mutt under 
his charge and its endowment in trust for the maintenance of 
the Mutt, for his own support, and that of his disciples and for 
the performance of religious and other charities in connection 
therewith according to usage. 

Both these decisions, it would be seen, lay stress on the 
fiduciary character of the head of the Mutt and his obligations 
im respect to proper carrying out of the objects of the institu- 
Won, even though he may have wide discretionary powers 
regarding the application of the income. 

In Vidyapurna V. Vidvanidhi (t) on the other hand, this 
fiduciary character is ignored altogether and the position of 
the head of the Mutt is assimilated to that of a life tenant or 
an owner with restricted rights. The question for considera- 
ton in that case was whether the head of a Mutt forfeited his 
nights by reason of his having become a lunatic. The ques- 
ion was answered in the negative. In course of their 
jadgments, the learned Judges compared “the position of the 
Dharmakarta of a temple with that of the head of a Mutt. 
The Dharmakarta. it was held, is a mere trustee who is to 
apply the funds at his disposal in carrying out the objects of 
the trust. such as the conduct of daily worship and the 
performance of ceremonies. The head of the Mutt, on the 
€her hand. is not a mere “trustee but a corporation sole 
— an estate for life in the permanent endowments of the 
| . Mutt and an absolute property in the income derived from 
E te subject onlv to the burden of maintaining the 
institution. “It will be seen,” thus observed Bhasyam Avanger. 
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the head of a Mutt as such that he holds the Mutt properis — 
as a life tenant or a trustee. The question must be dew 
mined in each case upon the conditions on which they were — 
given or which may be inferred from the long established — 
usage and custom of the institution. Sankaran Nair, J. wie — 
was one of the Judges constituting the Full Bench, Rm 
in his judgment that though the head of the Mutt is unda | 
a legal obligation to maintain the Mutt, to support te — 
disciples and to perform ceremonies which are indispensable: — 
vet they are only a charge on the income in his hands Tha ~ 
does not show that the surplus is not at his disposal The 
learned Judge further said that a Pandara Sannadhi may bez 
trustee in respect of some but not as regards other proper —— 
of the endowment. The Full Bench. therefore, really deaded 
nothing and left each case to be decided on its own faas m 
Muthusamier V. Sree Sree Methantithi (v), the a => 
though not entirely agreeing with the view taken in Vid — — 
purna V. Vidvanidhi (w) were inclined to hold that a Math 3 
adhipati is in a position of one who though in a certain seme 
is the owner in fee simple, yet in many respects hazai Á 3 | 
powers of a tenant for life. Mr. Justice Sadasiva | Amr 
pointed out that the position of a Mathadhipati is notam 
logous to that of a corporation sole under the English hw - 3 
because there is this fundameiital distinction. —— RI 
whereas the properties belonging to an English B — - = | 
including his savings from the revenues of the benefice d — 
upon his legal representatives or heirs, the savings « — | 
adhipati devolve upon the succeeding Matt ihipati. - | 

was laid in this case apparently on the aspect of th 
as a qualified owner of the Mutt poe and 
character as a trustee. 

In Ram Prakash Das V. Ananda (x) however, the 
Council described the status of a Mohunt in — > fo 
words : — i g é 2d — 
_ “The Mohunt is the head of the i n — 5 
thereof in — for: the institution. ient" w 
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vested in the reigning Mohunt, the trust does exist and ought 
i be respected. Though the law thus laid down is sub- 
wantially correct, it requires to be stated in a modified form 
in view of the subsequent pronouncement of the Judicial 
Committee in Vidyavaruthi V. Balusami (v). The position as 
is now settled is that the Mohunt is neither a corporation sole 
nor a life tenant in respect to the Mutt properties. He is also 
not a trustee in the sense in which the term is understood in 
English law. “Call by whatever name, he is the manager or 
custodian of the institution and the property which he holds 
5 not vested in him ; it is vested in the institution and is held 
by him as a manager on behalf of the same." The Mohunts. 
z the Privy Council says, have. according to usage, ample 
discretion in the application of the funds of the institution 
but always subject to certain obligations and duties equally 
governed by custom and usage. Though not a trustee in the 
English sense of the term, a Mohunt is nevertheless in view 
of these obligations and duties, resting on his answerable as 
à trustee in the general sense for proper administration (2). 

Of course, there is nothing in law which. prevents a Hindu 
| — fom conveying in trust a specific property to a particular 
| mdividual for a religious purpose and placing himself 


















4 expresly under English law and in such circumstances the 
| “W‘ansferee, to whom legal ownership is transferred, would 
— — undoubtedly become a trustee in the proper sense of the - 


.—  &erm (a). 
I hae told you already that sebaitship in a  debutter is Bo 

mcd t is not merely an office, it is a kind of property in huntship 
ES Its devolution is governed by the ordinary rule peny? 
, inheritance and to the disposition of such rights the rule in - — — 
= E. Tagore (b) applies. There is no judicial decision- Eme es 
— the point as to whether Mohuntship or the office” of E n 
E e ic institution is P the € NO 
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sheban. As has been pointed out already, prior u 
decision in Vidva Varuthi's case (c) the Mohunt | 
many cases to be the actual owner of the endowed | 
which he held in trust for purposes of the endowm ts i f 
im Arunachallam V. Venkatachelapathi (d) such pe | 
plaintiff Mohunt were held to be barred under Artide I 
the Limitatron. Act bv adverse possession of the de ndan 
who also purported to hold the property for purposes í 
mstitution though adversely to the plaintiff. A Moh 
mow held to be a mere manager of the endowed property i 
the shebart of a debutter estate, but there is no rex 
Mohuntship should not be regarded as property m the < 
sense as the rights of a shebait are so regarded. ^ 
Suceesston to the office of Mohunt is a matter of s 
importance and complexity. and vou would notice a 
distinction between devolution of the rights of a 
those of a Mohunt or superior of a Mutt. In all 
of endowment the primary rule undoubtedly is that it à 
the founder or endower to prescribe the rules acc 
which the succeeding managers are to be appointed. eth 
rules do not violate the provisions of any law, they wou 
certainly be given effect to. On this point th re 
no distinction between a debutter and a Mutt. But ques 
would arise when the origin of an institution is O 
the founder has not laid down any rules ating 8 
devolution of the rights of management. In — 
rights of a shebait as I have already told vou deve "e 
Other species of heritable property according to t T 
inheritance. In a Mutt on the other hand it is the c 
practice of a particular institution which determines a 
a successor is to be appointed. "3 2 
It was laid down by the Privy Council in th 
Greedharee Doss V. Nundo Kisore (e) as — 
1867 "that the onlv law as to these Mohunts a 
functions and duties is to be found in. gan | 
which is to be proved by testimony." 8 
are not meant any general customary law b 
these. questions have — — They r 
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and the rules of religious brotherhood amongst the Hindus are 
by no means uniform and what the court should try to ascertain 
i$ the special laws and usages, if any, of the particular institu- 
tion whose affairs have become the subject of litigation. 

The true basis of this rule of law was expounded by Sir 
Barnes Peacock in a judgment of the Calcutta High Court 
which was afhrmed by the Privy Council in Greedharee Doss 
V. Nundokisore (g) referred to above. The learned Chief 
Jusuce observed as follows : 

“Numerous cases have been cited to show what is the usage ; 
but the law to be laid down by this Court must be as to what 
iş the usage of each Mohuntee. We apprehend that if a person 
endows a College or religious institution, the endower has 
nght to lay down the rule of succession. But when no such rule 
has been laid down, it must be proved by evidence what is the 
usage. in order to carry out the intention of the original 
endower. Each case must be governed by the usage of the parti- 
cular Mohuntee." 

This statement of law has been approved of and reiterated 
by the Privy Council in a large number of subsequent cases (h) : 
and it may be taken to be settled law that the controlling rule 
with regard to the right to the office of the Mohunt would 
have to be found in the usage and customs of the institution 
provided however that there-are no rules relating to the same 
laid down by the founder. The legal principle seems to be 






that the wishes of the grantor are to be primarily respected in 
. Such matters, but when there is no evidence of any direction 
given by the founder, the usage or practice that obtains in any- 


Parucular institution is to be regarded as presque — — 
_of the grantor's intentions. 

ion düngs vou won büst prs lensis EE 
the question of succession to the office of a Mohunt. 
is that if the grantor has laid down any particular rule - 
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under which succession takes place in the particular - 
trom (i) | 

[he customs relating to the appointment of j 
greatly from each other in different institutions and it i E 
possibly to enumerate them exhaustively. 
the Mutts are divided into three classes according to the 
different ways in which the heads or superiors are appointed — — 
These three descriptions of Mutts are Mourasi Panchayat — 
Hakim. “In the first, the ofice of the Mohunt is herediag — — 
and devolves upon the chief disciple of the existing Mohunt — 
who moreover usually nominates him as his successor; me 
second, the office is elective, the presiding Mohunt being seleta 
by an assembly of Mohunts. In the third, the appointment — — 
the presiding Mohunt is vested in the a. 2 power e e 
party who has endowed the temple" (j) az 

In a Mourashi Mutt the chela - disciple of — 
Mohunt succeeds to the office; in default of chela, the dhe 
goes to the gurubha: or codisciple of the last holder; er 
there are more chelas than one, the eldest generally succeeds, —— 
but a junior chela may succeed if he is found more E 
if he is selected by the last Mohunt as his successor (k)- inde — 
temples of Bhaironji and Sri Kalkaji, the rule of 
according to the usage of the institution is that the 
succeeded by the chela or his gurb^ai, and failing him t 
deemed extinguished and succession goes to the repre 
of the other line (k"). In Tulsi Ram V. Ramprasanna (d 
question related to the succession to the Vaishnab Mour 
of the Sri Sampradaya. A nomination by the Mohunt1 
lenged on the ground that the person appointed was — 
seniormost among the chelas. It was held that t 
nomination of a successor being an — —— 
Mohunt in a Mourasi Mutt, the senior chela c 
any right to the ofhce merely by reason * his se 
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srt of testamentary document. In other cases again, the 
nominee is formally installed in the office and some sort of 
recognition is accorded to him bv the members of the particular 
sxt ether during the life time of the last Mohunt or when the 
funeral ceremonies of the latter are performed. 

In Madho Das V. Kanto Das (1), it was held on the authority 
of an earlier decision in Niranjan Barthee V. Padarath (m) that 
amongst the Sanyasrs generally, no chela has a right as such to 
succeed to the property of his deceased Guru ; his right of suc- 
cession depends upon his nomination by the deceased in his 
life time as his successor, which nomination is generally 
confirmed by the Mohunts of the order when assembled 
together to perform the funeral obsequies of the deceased. 
When a Guru does not nominate his successor from among the 
helas, such successor is elected and installed by the Mohunts 
and principal persons of the sect in the neighbourhood upon 
the occasion of the funeral obsequies of the deceased. The rule 
thus stated is not of universal application. It cannot be said as 
1 rule of law that a chela must be nominated and without 
nomination cannot succeed to the office of the last Mohunt. It 
would appear from Colebrooke's note to the case of Ganesh Gir 
V. Omrao Gir (n) and Shama Charan Sarkar’s Vyabhasta 
Chandrika (0) that there are customs in various Sannyasi sects 
that a Guru is succeeded in his rights and possession by his — 
Principal chela even though he has not been nominated as his i 
successor and there has been no formal election and installation — 
. byan assembly of Mohunts. In the case of Mohunt Bhagawan — —— 
c" V. Raghunandan (p) where the dispute related to suc- PO 
to a Mutt in Puri known as Dakshin Phasa, it was , ae 
by evidence that the custom obtaining in the institution - 
is that the Mohunt had a power to select his successor from - 
t his chelas but in the absence of appointment the chela 

eedec as — If there were more than —— — = 
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hereditary i£. the chela succeeds not merely by ren ME == 
his being a chela but only when he is nominated or appointed - — 
a successor by the last Mohunt ? Of course the word “Mar TH 
rashi or “hereditary” suggests the idea of transmission of the — 
office together with the endowment by some definite rule d = 
descent. If the succession goes to the chela or to the sake WH 
most of them, if thev are more than one, irrespective of am — = 
nomination by the last holder, the institution can certainly be 
sad to be a Mourashi one. But is that expression ap : — 

when the succession of the chela depends upon his being E. 
nominated or designated by a voluntary act of the Mohunt a = z 
his being accepted as a Mohunt by the members of the sect? < 
You will remember that the mode of succession to the ofa == 

of a Mutt when it is not elective or dependent upon the 

authority of the ruling power is moulded on the text of 
Yaynavalkva which provides that a virtuous disciple (afa 
religious brother and the preceptor are respectively the Wé 
cessor to the property left by an ascetic, a hermit and a life long 
student. As Sastri Golap Chandra has said im his wok — 2 
on Hindu Law, all these are different classes of Sannyasis amd — 

the distinction between them is due only to the differs - E 
circumstances under which they enter the religious le MOM 
the distinction is ignored, then the succession of ches — 
gurubhai and a Guru resemblés the succession of a virtue — 
pupil, religious brother and a preceptor to the erues 
such persons (q). In a hereditary Mutt the successic 
the hrst place according to the text of Yajnavalkya te i 
or virtuous pupil So, in order to entitle a person t 
to the office of a Mohunt, it is rot enough to show t 
a chela or disciple of the latter. He must be ae 
disciple endowed with good qualities. The que 
hw Roudedé he Aewesincl oM 
requirement or not? The way of determination m 
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w the other ascetics of the order might furnish the evidence 
É his being a virtuous disciple. But if succession depends 

r upon election by neighbouring Mohunts it must come 
Fi second and not the first category of Mutts described 


_ There are various decided authorities where the custom 
~ æt up by the claimant to the office of the Mohunt was that he 
| the disciple of the last Mohunt and was nominated or 
appointed as successor by the latter, and the decision rested 
entirely on his being able to prove the alleged custom by proper 
 *widence. In Gendapuri V. Chattarpuri (r), the plaintiff 
-Xaimed the office of a Mohunt on the allegation that he was 
te chela of the previous holder of the office and was appointed 
by the latter as his successor shortly before his death. The 
suit was dismissed as the plaintiff failed to prove that the 
| 1 Mohunt had any power of appointment ; and it was 
umaterial as the Privy Council pointed out that the defendant 
could not prove any title in him. In Ramalingam Pillai. V. 
Vmthilingam (s) the custom set up by the plaintiff in support 
of the claim was that each Dharmakarta while in office and 
Shortly before his death chose as his successor an ascetic 
previously initiated by him. The plaintiff proved that the 
 €remonies of initiation and investiture were performed but 
* nomination was held to be invalid for two reasons : first, 
‘it was made by a Dharmakarta who had already been removed 
op office by the court as he was guilty of embezzlement ; 
t the second place. the appointment was not made in good 
t at all. A malafide appointment was thus held to be no 
| o untment on the strength of which a chela could lay claim 
* office of a Mohunt. The case of Achyutananda V. 
rath Das (t) arose out of a dispute relating to succession 
intship of a Mutt known as Khumbakul Mutt. The 
t was a Mourashi Mutt and one Raghabananda, who was | 
= diy its Mohunt, was succeeded by his chela Sri Ram. - 
(d dan oS Ram the plant claimed E 

veful successor as his Gurubhai; the defendant i -esistec 
bim on the allegation that he had been a ed as cl 
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was hence decreed and the decree was affirmed by de High cn 
Court on appeal. E d 

When the Mohunt has the right to appoint his snccen = cm 
he may exercise the right by an act inter vivos or we = 
Greedharee Doss V. Nundo Kishore (u) the reigning | 
of a Mutt made a will appointing L, one of his 
succeed him as Mohunt and to take possession of the real ani | 
personal property belonging to the Akhra with a reservation ^ 
that when L should find himself incapable of fulfilling tbe — 
obligations of the ofhce, he should appoint one G who was —— 
specially designated by him in L's place as a Mohunt. L ws E 
installed 3s Mohunt and took possession of the Gudee and was : 
recognised and confirmed as superior by the assembly of the — 
Mohunts. L by his will nominated N his successor. Ina 
by G against N for declaration of his reversionary right, it was 
held that there was no absolute gift to G, and the direc — 































amounted at best to a precatory trust which was not enforceable 
in law. As this was sufficient for disposal of the case, the ode — 
question whether there was by usage any power in the Mobum —— 


3 


— 
| 
4 


to impose such a restriction on his successor was left undecided - 
That a valid appointment could be made by — — 
declaration was held in Trimbak Puri V. Ganga Bai (v), whet — 
a Guru in the Deccan nominated his own son and disciple as 
successor by a document in writing. The claim of the son w — d 
contested by the plaintiff in the suit who relied upon the f Kt A 
his also being a disciple of the Guru and his — J 
Dasanamas after the death of the latter. This was Ea 
effectual as it was not proved that there was any special ^ * 
of the institution under which the claim of the s iccessc | 
pointed by the Guru himself could be defeated i in iis wa 
In certain Adhinams in southern India the p 
the Pandara Sannadhi or head of the —— * 
and ordinate a junior Pandara Sannadhi | née 
adjutor during the life time of the senior an 
his death. The junior Mohunt cannot t 
— which he thus acquires — 
An a Mourashi Mutt it is. possible f 
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property of the Mutt to his senior chela and invested him with 
the chadar of Mohantee ; but subsequently a dispute having 
aisen on account of the immoral life led by the appointee, a 
compromise was effected by which the former Mohunt was per- 
mitted to take the Mutt and its property, the other being allow- 
ed to retain possession of a subordinate Mutt. Ihe Mohunt 
then died leaving a will by which he appointed the defendant 
a his successor. The original appointee thereupon obtained 
recognition from the neighbouring Mohunts and filed a suit 
against the defendant claiming possession of the Mutt and its 
property. It was held that the Mutt being a Mourashi Mutt 
the plaintiff was not entitled to possession, there being no reason 
why the original deed of gift should not be considered to be 
ancelled by the compromise and the subsequent will. 


As has been said already the appointment of a successor 
by the Mohunt would not be valid if it is not bona fide (y). It 
the nomination is made with an ulterior purpose and not in the 
interests of the endowment itself, it cannot be regarded to be 
1 proper appointment and the appointee would not acquire 
any rights thereby. In Nataraja V. Kailasami (z) the appellant 
was appointed a junior head by the Pandara Sannadhi of a 
Mutt who had the power to appoint a successor. The appoint- 
ment was not made by him bona fide in the interests of the 
Mutt but under a compromise whereby he had avoided a 
threatened prosecution for forgery of a will purporting to be 
that of his predecessor and appointing him as successor. In 
these circumstances, it was held that the appointment was 



















—— although he knew him to be married and conse 
L disqualified. The deed reserved to the grantc 
y for his life and provided that the grantee should not - 








pr abe 


. inaid. In Mohunt Ramprakash V. Mohunt Anandadas (a) 
_ the superior in office collusively appointed his own nephew as 
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even according to the defendant, the next in succession a 
default of appointment, was entitled to the office. : 


Right of The right of making an appointment is ant to 
EM ap the ofice of the Mohunt and cannot be exercised when We = 
pertains Mohunt had ceased to be in office (b). The mere fact that ie ~ 
the ote Mohunt is convicted of a criminal offence would not per s 
of the incapacitate him from exercising his right of nomination 9 
— ÓÀ long as he ts not actually removed from office on the ground — 
mot be Of such criminal offence (c). A Mohunt suffering — 
Gelegated. Goes not lose the right of making appointment unless te 
disease is of a virulent type (d). 

As the right of nomination is a personal right of i 
Mohunt, it cannot be delegated nor could it be exercised in 3 
manner contrary to the usage of the institution. In Mobus 
Ramp V. Lachhudas (e), a Mohunt of an institution knowns — 
Barabampur Paita executed an ekrarnama in favour of Ge 
Mohunt of Mirzapore giving him the right of appointing b= 
own successor. It was held that such mode of appointmen 
was contrary to the custom of the Ashtal and the Mohunt baé 
mo right to ignore this custom and give away the ue 
appointing his own successor to another person. i 

In many cases when a successor is appointed by Mobust | 
he is installed in office with certain ceremonies. This anom — 
be deemed to be essential, but if the appointee had not bes — 
mitiated by the Mohunt and had not become his chela at à 4 






























by the Mohunt. In a Bombay case (f) the ru 
designated the defendant as his successor but € hed | 
defendant could be initiated. e Cot 
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mot initiation into the sect which ts sine qua non to any claim 
to a religious office. 

A mere de facto Mohunt, who has no legal title to the 
ofice, is incapable of making any appointment. 

If the Mohunt has a power of nomination under the Who can 
custom of the foundation, it is necessary that his nomination ee 
must fall on one who is competent to hold the office. As the Mohunts? 
Privy Council pointed out in Ram Prakash V. Ananda (g) the 
person chosen may be disqualified by reason of bodily infirmity, 
of bodily disease such as leprosy, of disease of the mind or of 
the leading of a life which is immoral or is inconsistent with 
the vows of the brotherhood. In all such cases the nomination 
would be void. 

Marriage by itself is not a disqualification, but the initia- 
don of a married man must be preceded by the entire and 
permanent separation from his wife and by the giving up of 
all worldly ties. This is the rule in all ascetic foundations 
where the members have to take the vow of celibacy. 

There are certain sects of Bairagees and of Gossains (who 
are called Grihastha or Gharbari Gossains) who marry and have 
duldren. In Dhancoober Bai V. Advocate General (h). 
have the case of a Bairagee Mohunt who appointed his own wife 
as his successor in the office, and the appointment was held 
valid in accordance with the -custom prevalent among the San- - 
peee Bairagee community to which the parties belonged. It 
has been held that amongst the religious fraternity known as 

x Demi Vhagat in Lahore, à woman duode dq | Rie 
poem (i (i). jm 

. Minority of the a imtee is certainly nona dinge lon 
memes all monastic institutions are generally adopted 
If the successor is a — —— 
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tully aware of the vacancy in the office and the usual practice 
is for the installation of his successor nominated by him during 
his life time to take place on a certain day after his death 
[he gathering. where the confirmation takes place, is known br 
the name of "Bhandara. Wilson in his Glossary says that 
Bhandara is an assembly of religious mendicants convened to 
celebrate the funeral obsequies of the deceased Mohunt or prin- 5 
cipal of an establishment of the order and to confirm the 7 
nomination by him of his successor. The nominee is installed 
im the Gudee and is invested with a saffron coloured chadar 
which ts the insignia of Mohuntship. 

When the Mohunt resigns during his life time and installs 
his successor in the Gudee, the general practice is to give nou 
to the fraternity of the institution. and allow them an oppor 
tunity of confirming or refusing to confirm the nomination. It 
was held by the Privy Council in the case mentioned above that 
no formal notice need be sent on such occasions and confirma- 
uon does not involve any formal election by passing of a resolu 
uon by the assembled mendicants. Ordinarily, the application 
of “Tilak” to the forehead of the nominee and the present 
made by the members of fraternity would establish confirmation 
of the person installed. 

When there was no appointment by the Mohunt, the mere 
fact that there was a ‘Bhandara’ after his death where a park — Fr 
cular person, whose appointment was already cancelled, was — — 
recognised as a Mohunt would not be sufficient to confer spi = 
him the headship of the institution (k). The panan — Ur 
different where the Mutt is Panchavati and succession « a 
entirely upon election by a group of Mohunts who c 
so to say, the electoral body. In a Mourashi Mutt | 
succession goes to the chela appointed by the Mohunt, n 
ton in the strict sense of the term takes place or is ne 
Only the ascetics, who are connected with the institu 
who assemble on the occasion of the à 
nominee, ratify the appointment by taking part i 
It is difficult to say what the result will be 
refuses to ratify the appointment. The é 
doubtedly have to be found in the practice c ori 
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particular locality or Mohunts having a common origm 
asemble on the 13th day after the death of the last Mohunt 
and proceed to elect his successor. The name given to the 
electoral body is vhek or Punch, the constitution of which is 
regulated entirely by custom. In Lahar Puri V. Puran Nath 
(li) the custom alleged was that the mendicants of all the ten 
dasses (Dasnama Vhek) from Hardwar and its vicinity assemble 
at Hardwar on the 13th day ceremony after the death of the 
Mohunt and elect the Sadhak provided he is fit to do the 
management. A question was raised in this case as to whether 
the "Dasnama Vhek" could elect a person who was not a dis- 
aple of the Mohunt and whether such practice, if proved, 
was not repugnant to Hindu ideas. The question was 
not decided by the Judicial Committee, as in their opinion the 
plaintiff could not prove that he was validly appointed by the 
Dasnama Vhek. According to the findings of the High Court, 
which were accepted by the Privy Council, the majority of per- 
sons qualified to elect the Mohunt was in favour of the defen- 
dant, and in point of number and influence the defendant had 
: more support than the plaintiff. The plaintiff, it was found, 
was elected by a fraction of Dasnama Vhek—apparently a dis- 
- . ntented minority—who held a separate election after the 
defendant was elected by the majority of the Vhek. In these 
Grcumstances, it was held that the plaintiff s claim must fail. 
In Sital Das V. Sant Ram (l'), the question was as to the — 
validity of an election to the headship of the Bairagi Mutt of Ber 
E Ram Kabir sect at Jamsher. It was held therein that there was — a 
E- .3 well-known custom governing the institution that the Vheks ——  — — — 
and Sevaks of the Mutt elected the head from among. the dis .i, 
— les of the Mohunt. There are indeed cases which purport 
Oven that none but a disciple of the last Mohunt could - 
MD te Punch as his successor (m), but that cannot E 
2 * be a universal rule. Preference may be given. to the © Ha 
— ——— —— pe 
d to be so, the Punch can —— elect either at Geru * 
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Assam in the case of Raghu Nath V. Jiban (m) der the 
scheme, which was framed bw the District Judge, the electors — 
who could elect the Doloi. included. amongst others, a = 
class of persons known as Burdeories who were the descendants — 
of the original grantees. A list of the Burdeories was E 
by a Commissioner appointed by the District Judge, but at the — 
election not only the Burdeories, whose names appeared in the - E 
list. but even those whose names did not appear, took part at E 
the voting. The validity of the election was challenged on this — 
eround Ihe High Court held that the scheme gave the right. 
of voting to all the Burdeories and there was nothing in 
which made the right strictly dependent upon entry in the li 
of voters. The principle of English common law and parle — 
mentary practice did not, it was held, apply to such cases and — 
the election was upheld. In Surendranath V. Dandiswami 
Jagannath Asram (m!) the facts were that a vacancy having 
occurred in the office of the Amdanga Mutt the sanyasins of that — 
Mutt constituting its mandali elected one Dandiswami — 
asram as its head. The validity of this nomination was 
lenged on the ground.that the Mohunt had only been rch 
consecrated as a sanyasin and that he was young. The! 
Judge upheld this objection and directed that the | 
should be filled by the mandali after an advertisement. 
decision was reversed by the High Court whid E 
allezed defects were not fatal to the validity of the 1 
and that it was inconsistent with the nature of t 
advertise for applications. | 


In the third case of Mutts, which is known é as H Ha lakin 
power of appointment is vested in the ey — | 
family of the founder. Ever since Act XX of I wa: 
the ruling power in India divested € 
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In the case of subordinate Mutt, which is an offshoot of a 
parent institution, the mode of appointment of Mohunt would 
depend upon its own custom. If there ts no fixed rule regulat- 
ing relations between the two, it cannot be said that the sub- 
ordinate Mutt necessarily follows the custom of the parent one 
(p- In Jwala Das V. Pir (q). the Mohunt of a Mutt died with- 
out appointing a successor. The plaintiff, a Mohunt of another 
Mott. claimed that he had a right to appoint the successor 
alleging that the Mutt in dispute was a subordinate Gudee of 
his own. The Subordinate Judge dismissed the suit but on 
appeal the High Court set aside the judgment of the trial Judge 
and allowed the claim of the plaintiff. On a further appeal 
being taken to the Privy Council, the appeal was allowed and 
t was held that the burden lay heavily upon the plaintiff to 
prove his allegation and this burden he failed to discharge. 

A Mohunt and for the matter of that any other Sannyasi 
an, as has been said above, acquire personal property of his 
own. If he does acquire personal property with his own money 
o by his own exertion, it cannot be inherited by his natural 
relations but passes on, after his death, to his spiritual heirs 
according to the text of Yagnavalka referred to above (r). The 
Pronamis given to a Mohunt are generally his personal pro- 
perty; but here also no hard and fast rule can be laid down. 
The matter depends entirely upon the intention of the devotee 
and is regulated by custom (s). The heir of Guru's personal 
property is his disciple or chela and this right does not, strictly 
‘peaking. depend upon appointment or nomination. There 
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. feeds to the endowment itself. That a particular 
EN generations gone to the chela of the last owner, does not 
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quite accurate. The mere fact that a Mohunt is an ascetic dow 

noi raise any presumption that a property in his possession & 

not his personal property. Strictly speaking, there ts no pre 
sumption either one way or the other and in cach case the 
burden is upon the plaintiff to establish that the properties is 
respect of which he is asking for possession are properties to the 
possession of which he is entitled in the right in which he =e | 
(u). If his case is that the property in suit is the personal pe 
perty of the Mohunt and it has been acquired out of Pronams 
or other perquisites which the Mohunt was entitled to recent 
for himself, or that it was acquired from the income of amy 
trade or business carried on by the Mohunt personally, the 
burden is certainly upon him to prove these facts. The burden 
would be equally upon him if he comes to court with the ale 
gation that it was a property belonging to the Mutt and not m 
the Mohunt personally. If all the discoverable sources of 2 
property show it to be trust property, it is for the trustee 
show by clear and unimpeachable evidence that it came — 
mately to him as his personal property (v). 

It was observed by the Judicial Committee in Sethu Ram 
swamiar V. Meruswamiar (w) that the headship of a Mut ® 
not a matter of partition. As has been said already, all author 
ities point to the supreme head of a Mutt being a single persos 
He is the administrator of the whole foundation and has got 9 — 
perform in person certain religious duties. As Mohuntship — 
does not devolve like shebaiti rights upon all the -— P 3 
there cannot be any question of having a quasi division ¢ — 
office by creating what are known as Palas or turns of - i 
It was held by a Division Bench of the Calcutta High Cox 
Gobinda Ramanuj V. Ram Charan (x) that accordi <= > Him 
Law neither the office of a Mohunt nor the propert d 
can be subject of partition. To hold —— uld b 
open the door to fraud and illegality and - resu | 
rapid disintegration of religious foundations and d 
of property settled in favour of Mutts and 
The facts of this case were somewhat peculiar. 
was, that in 1908 the Mohunt of a Mutt whi 
greater and five lesser Asthals — m 
Gobinda n his —— bare 
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day. By the hrst, he named the aforesaid Gobinda Ramanuj 
to succeed him as Mohunt of one of the lesser Asthals only and 
bequeathed to him certain other landed properties. By the 
«cond will, he bequeathed to another chela all the rest of the 
Mutt property and appointed him to succeed as Guddinashin 
Mohunt. The testator died shortly afterwards. There were 
p disputes between the two chelas which were compromised by 
| them by giving effect to the two wills of 1918. In 1920 the 
| mw Guddinashin Mohunt died having by his will appointed 
one Ram Charan to succeed him. Gobinda Ramanuj then sued 
Ram Charan to establish his title as Guddinashin Mohunt and 
based his claim upon the wiil of 1908 and also upon the fact of 
Wis being the senior chela of the late Mohunt. He attacked the 
two wills of 1918 as illegal and ultra vires as they purported to 
Fate a division of the Mutt property consisting of the various 
Ashals The trial judge dismissed the suit. On appeal the 
High Court reversed the decision of the trial court holding that 
the wills of 1918 were ultra wires, being an attempt to divide 
E the Asthals of the property and this, the learned Judges held, 
wuld not be done in law. There was an appeal taken against 
1 the judgment of the High Court to the Privy Council and the 
3 Privy Council held that the two wills of 1918 should be treated 
| WW separate documents and that the defendant was entitled to 
te Guddinashin Mohunt under the definite appointment in the 
Wond will, and it was immaterial whether the reservation of 
the lesser interest to the plaintiff was valid or not. On this 
pound alone the judgment of the High Court was set aside 
E and the plaintiff s suit dismissed. In regard to the question as = — — 
- Wwhether a division of the Mutt or of the office of the Mohunt — dE 
E come in law, the Judicial Committee made the follow- : En — 
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when one Mutt is subordinate to another in the sense thatthe — 
latter has a right of nomination of the Mohunt of the forme, —— 
the Mohunt of the former Mutt cannot, by deed of tandia — 
alienate his rights in favour of the Mohunt of the superior Mum — 
(z). This principle was approved of and applied by a Division — 
Bench of the Calcutta High Court in Gobinda Ramanuj V - 
Mohunt Ram Charan (a). This case was a sequal to the ling — 
tion carried on in regard to the Mutt and Asthals in the dima 
of Midnapore, out of which the case of Ram Charan V. Gob 
Ramanuj (b) referred to above arose. After the decision of He 
Judicial Committee, there was a fresh suit commenced by the 
defendant of the earlier suit on behalf of the deities of the Mut 
against the plaintiff in the previous suit for recovery of poses 
sion of the entire Mutt with all its properties primarily on the 
ground that the divisions and appointments made by the pre 
vious Mohunt in his will of 1918 were invalid as amounting m — 
a transfer and division of the Mohuntship and the Mutt pe 
perties. This contention was upheld by the Subordinate joe 
and the decision was affirmed in appeal. 


A Mohunt, who occupies like a Shebait a fiduciary position — =< 
is incapable of delegating his rights to another person. 
are of course certain exceptions to the rule which are more 
apparent than real, and these have been discussed a 
connection with the duties of the Shebait. An | 
which amounts merely to delegation of ministerial duties. « B 
certainly be supported on the ground of convenience e E- | 


The right to management and possession of the utt | P 
perty normally belongs to the Mohunt. The — 
different where the founder has directed otherwise ; 
the endowment is created by a trust deed and the ! 
neither a trustee nor the sole trustee. In the — 
cheliam V. Venkatachelapathi (d), the Privy | 
ipic rarities of akh being «n. umar M 
sole charge of the endowed property. “There n ma y be 
and custom of the Mutt fall to be c 
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Though the Mohunt is not a trustee in the strict sense of 
the word, he is, as said already, a trustee im the general sense 
occupying a fiduciary position in respect to the endowment and 
having obligations of certain kinds to discharge. He holds the 
Mutt property for certain religious and charitable purposes 
which are laid down by the founder or sanctioned by usage. 
These duties include the upkeep of the Mutt, the continuance 
of its religious rites and festivals and the performance of cere- 
monies appropriate to the particular religious order to which 
the institution belongs. He has to support his disciples and 
wher persons attached to the Mutt and also entertain ascetics 
of the same religious order, if they come to stay in the Mutt for 
a short period of time. There are again charities of various 
Wpes which are appurtenant to a monastic institution. like 
Wdavra! or giving alms and providing food and shelter to 
itinerant ascetics. It has been held in a recent case (e!) by the 
Orisa High Court that although the head of a Mutt is bound 
io maintain his disciples and the proper maintenance of disciples 
5» a legitimate expenditure of the Mutt property and its in- 
cme, no specific right in favour of individual disciples or 
hels can be recognised apart from usage. The head of the 
Mutt can be made answerable for not maintaining any disciple 
o disciples in the same way as he would be if he neglects the 
of any of his other duties relating to the manage- 
ment of the properties im his charge The only remedy of the 
fels may be nothing more than the enforcement of the con- 
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Mutt property is in essence a trust property and is devoted i 
the maintenance of the establishment, the superior has large 
domain over it and is not accountable for its management nor 
for the expenditure of the income, provided he does not apply — 
it to any purpose other than what fairly may be regarded = 
furtherance of the objects of the institution. This implies thx 
although the superior has large domain over the income and 
may not be bound to save anything, yet he can spend the same 
only over objects connected with the institution. These would 
include the keeping up of the dignity of his office, but not per 
sonal luxury and enjovment of such a character as would be 
incongruous with his position as the spiritual head of an ins 
tution. In Vidyapurna V. Vidyanidhi (g). as I have told we 
already, a Mohunt was placed in the position of a corporation 
sole akin to a Bishop in English law. He was held to have m 
estate for life in the permanent endowments of the Mutt ad 
an absolute property in the income derived from the offermg 
subject only to the duty of maintaining the institution. b 
Kailasam Pillai V. Nataraja (h), the question referred to & | 
Full Bench was whether the head of a Mutt holds the proper = 
as a life tenant or a trustee. According to the decision of tbe 3 
Full Bench, the answer would depend upon the facts of a@ 
case and the customs of a particular Mutt. Sankaran Naim | — 
who was one of the Judges constituting the Full Bench, expre- 
sed the view that the expenses in connection with the maint 
nance of the Mutt and performance of essential “ceremonies — 
might be a charge on the income at the hands of the Monus® 
but from that it would not follow that the surplus was met: 
his disposal. On the other hand, there are observations A 
judgment of the Judicial Committee in A hell 
katachelapathi (i) to the effect that if the pro 
the Mutt do not consume the entire income, the | 
not use it for his personal use apart from the € 
ofhce. That according to their Lordships | 
eS Amit E 
a violation of the law applicable to such i 
to apply to such cases would be the c 
to which the surplus is to be added to the e 
course of administration. — 
“As I have told you already, 4 the | c 
Judicial ETET — it 
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5 neither a life tenant nor a corporation sole. He is only in 
charge of the management of the Mutt, though he may have 
by usage a personal interest to a large extent in the usufruct of 
the Mutt properties. It would not be correct to say that sub- 
ject to meeting the expenses which are necessary for carrying 
on the normal activities of the Mutt, the Mohunt is the absolute 
owner of the income and he can do whatever he likes with it. 
Ihat he is not the owner of the surplus income or any savings 
from the same is clearly established by the fact that after his 
death these savings are not regarded as his personal property 
ind cannot be proceeded against for satisfaction of his personal 
debts (j). They become part of the Mutt property and devolve 
a such on his successor. It cannot be disputed, however, that e 
the Mohunt has a wide discretion in the matter of dealing with 
the surplus. He is not bound to save the surplus or invest it 
in a particular way. unless he is obliged to do so under the 
terms of any scheme framed by a court. He cannot spend it, 
it seems, on his personal use unconnected with the dignity of 
his office. and it is expected that he should employ the funds 
in furthering the general objects of the institution, viz., objects 
of religious charity and promotion of religious learning. Of 
wurse he has a discretion in such matters also and he can choose 
me or more of these purposes and spend as much as he likes 
"pon it. The whole thing, as I have told you already, depends - 
"pon the presumed intentions of the grantor and a Hindu 
— gue or entrusting to a pious man Propers as an endow- 





— to give him a general power of appointing the income or the 


income of the endowed property to any object he pr 
of the founder is to be sought for in the usages that Be 
Y grown up in a particular institution. The Mohunt would 
ertainly accountable if he uses the surplus funds for | pue. or E 
- ov to those for which. the institution i is founded. - Tf the WR — 

g and other allied matters for — 
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ample discretion in the application of the funds of the Mums 
but always subject to certain obligations and duties equally 
governed by custom or usage.” The position would be diferem — 
where there is a“Scheme framed by a court and in such Gee — 
he would have to abide by its terms scrupulously. If the sur 
plus income is saved, it would certainly be a part of the corpus 

of the endowment and would pass on to the successor along 
with the ofhce. 





Mohunt's The Mohunt is the spiritual head of the Mutt as well as 
nghts of "m : : : 

suing the administrator of its temporal affairs. It is he who me 
and presents the Mutt in its dealings with the outside world, and 
being 


necessarily the Mohunt has the power to do everything that 8 
required in the interests or for the benefit of the endowment 
The Mohunt is the proper person to institute or defend sum 
on behalf of the Mutt. As I have said already. the view as 
no longer be maintained that the Mohunt is a life tenant æ 
a corporation sole or an owner who holds the Mutt prope 
in trust. The ownership resides in the Mutt itself as a jundi 

cal person and this juridical entity acquires. holds and vind! — 

cates its legal rights through Mohunt or superior as a human — 

agent. As Sir Lawrence Jenkins observed in Babaji Rao V. 

Laxman Das (m), “when the property is vested in the Mot 
then litigation in respect of it has ordinarily to be 
by, and in the name of the manager, not because the legal pro 
perty is in the manager, but because it is the established pracie — 
that the suit would be brought in that form." Unless by usse — — 
or express directions of the founder the right to possession © — 

the Mutt property is vested elsewhere, the right to sue or t > 
sued must be deemed to reside in the Mohunt. | = 


In connection with suits instituted by a Mohunt, t e 
tinction between a litigation to enforce his pec = 
that in which he seeks to vindicate and ena 
the Mutt should be clearly borne in mind. — 
consequences flow from this distinction as was pointed o 
the case of Babaji Rao V. Laxman Das (m) tn du o 
The defendant, who was the appellant in D 
house, which was the subject matter of the liti iti 
Raghunath Das, the Mohunt of a Mutt. uei a 
Raghunath Das, his disciple, the present lair 
possessory suit in the Mamlatdar's court ; icai à 
and the Mamlatdar dismissed the suit 6 


on the simple ground that bye: ae 
e LL.R. 28 Bom. — 


sued. 
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Pate the plaintiff was not able to establish his title as successor 
w Raghunath Das. Subsequently, the plaintiff brought the 
present suit as manager of the Mutt on the 7th of February 
190. The defence primarily was that the suit was barred by 
: imitation under Article 47 Schedule II of the Limitation Act 
: inasmuch as it was not brought within 3 years from the date of 
E the order made by the Mamlatdar in the possessory suit. It 
was held that the suit was not time barred, because the first 
«s in the Mamlatdar's court was brought by the plaintiff in 
lus personal capacity as heir to Raghunath Das, who was alleged 
tw be the proprietor of the house, while the second suit was 
brought bv him as manager and on behalf of the Mutt. Sir 
Lawrence Jenkins in course of his judgment observed as follows: 
“Now in connection with the property of a Math, we have 
two distinct classes of suit ; those in which the manager seeks 
t enforce his private and personal rights, and those in which 
he seeks to vindicate the rights of the Math. These two classes 
| of suits are illustrated by Gnanasambanda Pandara V. Velu Pan- 
EF daram (n). on the one hand. and Dattagiri V. Dattatraya (0) on 
the other: and the rights of the Math cannot ordinarily be 
E prejudiced by the result of a suit of the former class, that is 
E to sav. by one in which the private and personal rights of the 
—.  munager alone are in question.’ 
E It was pointed out that a "suit on behalf of the Mati has 
E undoubtedly to be instituted in the name of the Mohunt, but 
__ the person in whose name the suit is thus brought has in rela- deb 
44 _ tion to the suit a distinct capacity of its own ; he is therein a i 
Pomme to himself in his personal and private capacity. ‘The 
E question, therefore, for consideration in such cases 
$ — E. um as to whether what was litigated in the previous suit - 
Erw of the Mur m cut dc ee 


pu would remember that in the case of Nath © M E 
Rani Hemana Kumari Deni (P) it was hel by the Privy 

the right to sue in respect of a debutter f E 
Mee datan ana i ie dadah wes Ba inor < he € 
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than the Mohunt would be entitled to institute or 
suit on behalf of the Mutt. The reasons which unde de 
decision of the Privy Council in Jagadindra’s case apply 
if mot with greater force, to a Mohunt, and he would 
be entitled to the privilege of minority if he happened E 
a minor when the right to sue arose. > E 
It has been held by the Privy Council in a — = 
cases that a de facto Mohunt, who is in actual — MAH 3 
Mutt and is exercising all its functions, though he has no legal = 
title to it, is competent to institute a suit to recover possessios F 
of a property held by a stranger adversely to the Mutt, though — 3 
not for his own benefit but for the benefit of the Mutt itself (qh a 
This power is recognised in the interests of the trust property) — 
for if the endowed property is without any legal guardian” 
owing to a defect in the machinery for appointment of a gum 
dian or owing to unwillingness on the part of the legal trustee — 
to act, it is only reasonable that somebody in charge of Gt — 
institution and actually controlling its affairs should be gne 
authority, in the absence of any person with a better tide © 
take steps for the protection of the trust property (r) W 
Mahant Ram Sarup Dass V. Lakshmi Ojha (r°) where a per — 
in de facto management of a Mutt sued to recover 
properties belonging to it, which had been wrongfully — = 
by the Mohunt, it was held that though the ordinary ye E 
that persons who had no title and who are intermeddlers « 
not sue as of right, this rule was subject to the qualificatie 
the case of public trusts that a de facto manager could 1 
a suit for the protection of the interests of the EL 
Bai V. The State of Madras (r^) a Matadhipathi — | 
a will appointing his daughter as his successor. 
legal proceedings pending at that time, and she ; 
brought on record as the legal representative. It wash 
it was competent to the Matadhipathi to make 
for safeguarding the properties of the — 
pointment of a duly contituted successor, nd tha 
was accordingly entitled to be —— on : 
A. Tirthananda Das (r°), a suit had been f fled a 
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properties of the Mutt were sold. It subsequently turned out 
that in fact the Mohunt had no title to the ofhce. It was held 
in a suit to recover possession of the properties from the alienee 
that the suit in which the decree had been passed was really 
against the Mutt represented by a de facto Mohunt in posses- 
son and management thereof, and the decree was valid and 

When the Mohunt is himself guilty of misappropriating 
the property of the endowment or has alienated any portion of 
it to a stranger without any legal necessity and is himself un- 
willing or unable to act, any other person can file a suit against 
the alienee or the wrong doer. Article 134 A of the Limita- 
tion Act contemplates a suit to set aside a transfer of immovable 
property comprised in a Hindu religious endowment made by 
manager for valuable consideration, at the instance of persons 
interested in such endowment. In such cases, it seems, that the 
plaintiff cannot claim to recover possession but he may sue 
to have the transfer set aside and for any other consequential 
relief which may be adapted to the circumstances of a particular 
case. 

A judgment against a Mohunt properly obtained would be 
binding on his successor and the Mutt itself on the principle 
enunciated by the Judicial Committee in the case of Prosanna 
V. Gulab (s). In this case the appellants as shebaits in succes- 
son to the judgment debtor sued to set aside the decrees and 
to have the debutter property released from attachment on 
the ground that the debts were not incurred for legal necessity. 
It was held that the decrees being untainted by fraud or collu- 
sion and having been passed after necessary and proper issues 
had been raised and determined, are entitled to the force due 
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whom the decree was obtained, was only a de facto Mohunt 
whose title was negatived by a court of law. In Sudhindra V. 
Budan (u) B obtained a decree on a settlement of accouns 
made with ‘V` as trustee of a Mutt. V's title as trustee of the 
Mutt was nagatived by a decree of court and the title of 5 
was declared. B executed the decree and prayed for substutu- 
tion of S as a party to the execution proceedings. S was made a 
party and he raised objections under section 47 Civil Procedure 
Code contending inter alia that the debt not being contracted 
for the benefit of the Mutt, the decree was not binding on 
him. It was held by the High Court that this question, which 
affected the validity and in fact the very substance of the 
decree, could not be raised in execution proceedings. This 
decision was followed and approved of in a later case decided 
by the Madras High Court which is to be found reported m 
Manikka Vasaka V. Balagopala Krishna (vj. 

Ihe fact that the decree was based on a compromise does 
not make any difference, provided the compromise was a fair and 
bona fide one which the Mohunt entered into in the interest 
of the Mutt (w). If, however, by compromise the Mohunt 
agreed to alienate Mutt property without any legal necessity, 
such compromise is illegal and should not be recorded by the 
court (x). In Mohunt Ramdhan Puri V. Msst. Parbati Kua 
(vy) one Mahabir Puri, the Mohunt of a Mutt named Islampur. 
executed a permanent mokarari lease in respect to one of the : 
Mutt properties for a premium of Rs. 12,000 and an annual — 
rent of Rs. 5/-~ The ostensible object of granting the leas | 3 
was to pay certain debts contracted by the Mohunt himself : 
and his predecessor. Sometime afterwards Mahabir — c 
cated and was succeeded by Mohunt Bednarain Puri. Bedna 
rain instituted a suit for cancellation of the lema ah 
covery of possession of the property. The suit er ue = i 
promise, under which the plaintiff got back half « P 
and the other half was left in possession of the I 
Bednarain retired from his office, — — 
He demanded back possession of the 8. 
property that was still with ihe lessees and o 
who held a 2 annas' share gave up p zl 
6 annas’ share, Ramdhan instituted a suit. 
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transfer but the compromise entered into by Bednarain, the 
predecessor of the plaintiff. was binding on him and on this 
ground the suit was dismissed. On appeal the High Court set 
aside the judgment and decreed the suit holding that the com- 
promise itself being illegal and contrary to law, was not binding 
on the Mutt and the plaintiff was consequently entitled to 
recovery of possession of the property. 

When, however, the decree is against the Mohunt person- 
ally the Mutt properties either in his hands or at the hands 
of his successor could not be attached or sold in execution of 
that decree. 

A Mohunt like the shebait of a deity ts competent to bor- Mohunt's 
row money for purposes connected with the Mutt, and he can Power 1e 
do so by way of mortgage of any of the endowed properties or money. 
on a purely personal contract. As a mortgage amounts to 
alienation of property, it comes under a somewhat different 
category. So far as simple contract debts are concerned, there 
are a number of authorities which have held that if there is a 
justifying necessity for incurring the debt or if the creditor 
did make bona fide enquiries and satisfy himself that such 
necessity existed, a decree may be given making the amount 
recoverable from the Mutt property although no charge was 
Teated in respect of the same; and it is immaterial in such 
cases whether the suit to recover the money was brought during 
the life time of the Mohunt who contracted the debt or against 
the successor (z). The point that is made against this view 
is that in a suit to recover simple money debts, the decree 
should be made only against the promissor personally. The — 
fact that the money was utilised or was intended to be utilised - — 
for the benefit of a Mutt cannot entitle a plaintiff to have a ae 
decree charging the amount due under the promissory note — 
. pon the endowed property. It is said that in case of Š i 
E. _ €xecutor or administrator the general rule adopted by English — — — 
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tion of the manager of a charitable institution incurring 
liability for purposes of the institution (b). In Shankar 
Bharati V. Venkappa (c), it was held that the principle of these 
decisions was inapplicable to the case of the Swami of a Matt 
who personally has no private property and must, therefore, 
be presumed to be pledging the credit of the Mutt when he 
borrows money for purposes of the Mutt. This reasoning 
was approved of by Sadasiva Ayyar, J. in Lakshmindra Tirtha 
V. Raghavendra (d) Spencer, J.. who was the other Judge 
of the Bench, based his decision on the larger ground that in 
case the head of a Mutt contracts debts for purposes of the 
institution, the presumption is that he does not intend to make 
himself personally lable. It seems that Sadasiva Ayyar, | 
went a bit too far when he said that a Hindu sannyasi has 
no personal credit whatever of a monetary or pf prietary 
character and that it is a contradiction in terms to state that 
any loan was made to a sannyasi on his personal credit (e). 
As I have said already, there is nothing unusual in a Hindu 
sannyasi earning money or property for his own benefit. In 
many cases the pronamis which he receives from the devotees 
and disciples become his personal properties; and examples 
are not rare when he carries on money-lending or other bust 
nesses on his own account. I think, however, that the view 
that where a loan contracted by a Mohunt is supported by 
legal mecessity a decree can be made binding on the trust 
property, may be justified on another principle. Assuming 
that in a simple contract debt the Mohunt is to be deemed to 
pledge only his personal credit, but if the money borrowed 
was necessary for purposes of the Mutt, he would have 
the right to have this money paid out of the Mutt property. 
The creditor in such circumstances can invoke the equitable 
doctrine of subrogation and claim to be placed in the position 
of the Mohunt for enforcement of the latter's right against the 
Mutt property. As the Mohunt himself represents the Mutt 
the rights of the party can conveniently be worked out in one 
and the same suit. 

TX If the creditor succeeds in establishing that there was a- 

decree to —— necessity for the loan, he is entitled, as said above, —— 

vd owe to have a decree against the Mount: as representing S — 

creditors. and the decree could be executed like am —— 

se. — by attachment and sale of any of T 
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When the plaintiff fails to prove legal necessity, 
the decree would be against the Mohunt personally which 
means that the Mohunt's personal property, if any, could be 
proceeded against in execution. In the case of Niladri Sahoo 
V. Mohunt Chaturbhu; (f) the suit was one to enforce a 
mortgage executed by a Mohunt to discharge certain previous 
loans. It was held by the Judicial Committee that the mort- 
gage was for necessity so as to be within the powers of the 
Mohunt: but nevertheless the decree passed in this case was 
not a mortgage decree at all but a personal decree against the 
Mohunt directing him to pay the mortgage money personally. 
Upon failure to pay the money, the direction given was that 
a Receiver should be appointed to realise rents and profits of 
the endowed property, and after payment of all necessary 
expenses the beneficial interest of the Mohunt in the usufruct, 
subject to an allowance for his maintenance, should be credited 
towards the payment of the plaintiff's dues. I have already 
told you that this cannot be the usual or proper form of decree 
to be passed in all cases where the Mohunt is proved to have 
contracted debt either secured or unsecured to meet the 
necessities of the Mutt (g). Such decree may prove to be 
wholly illusory where decretal amount is large and the 
Mohunt's personal „interest in the endowment is not sufficient 
io wipe off the decretal dues within any appreciale period. It 
may be quite appropriate as a form of decree or a mode of 























and the judgment debtor has no other property except his 
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the corpus of the endowed property and only when that is not : 
possible, the usual decree would have to be passed. — 
The powers of alienation of a Mohunt in respect of the 
propertv of the Mutt are identically the same as are possessed 
by shebait in regard to the debutter property. As has been 
laid down by the Judicial Committee in Vidya Varuthi V. 
Balusami (i), a Mohunt is in no sense à trustee as is under 
stood in English law: he is only a manager or custodian of 
Mutt property which itself is a juristic person vested with the 
capacity of receiving gifts and holding property. As the -— 
property is not vested in the Mohunt, his right to create an 
interest in the Mutt property beyond his life time or rather — 
his tenure of office is limited only to cases where it is 
warranted by justifiable necessity or benefit to the institution 
The powers are analogous to those of an infant heir as has 
been enunciated by the Privy Council in the case of Hunooman 
Persad Panday (j. I have dealt with this subject already in 
great details while dealing with the rights and powers of a 
shebait and in fact many of the authorities referred to in that 
connection are cases relating to transfer of Mutt properties. 
As the shebait and the Mohunt occupy exactly the same posi- 
tion with regard to the alienation of endowed properties, it 
would not be necessary to repeat what has been said already 
in the previous chapter. I will recapitulate only a few matters 
which have special reference to the conditions of a Mutt, only 
for the purpose of completing our duces on — — "n: 
of the law. ££. — E 
What constitutes necessity or benefit to the Man 
undoubtedly depend upon the circumstances of each ca 
and it is not possible to formulate any rigid or a = u tiv 
definition. —— from necessities of a — cter 
anon - property from extinction, | 
affecting it, the protection. Pr bi 
of m, injury or deterioration. by —— inu 
it from being sold for ı meni of 
ull stines ór hicemecsion of a ducing’ — 
which may arise both in a debutter as well a a 
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purpose of constructing pucca buildings for the accommoda- 
tion of wealthy devotees visiting the Mutt. Though not 
unavoidably necessary, such purpose was held to be for the 
benefit of the Mutt justifying the creation of a mortgage. 
Similarly in Vibhuda Priya V. Lakhimdra (l). the head of a 
Mutt had borrowed monev towards the expenses of a periodic 
festival which by ancient usage included the feeding of all 
Brahmi pilgrims connected with the Mutt and for rebuilding 
the dining hall. Feeding of Brahmins on a particular scale 
could not ordinarily be regarded as an indispensable necessity 
and the Madras High Court refused to make the decree bind- 
mg on the Mutt. Krishnan. J. in his judgment remarked, 
“There are no doubt certain Pujas and ceremonies which have 
necessarily to be performed and any reasonable expenditure 
meurred for carrving them out will be binding on the Mutt 
but there is no obligation to have the ceremonies performed 
-— 9n the scale that the Sirur Swami did." But this view was 
not accepted by the Judicial Committee and Mr. Ameer Ali 
in his judgment observed as follows : m 
“These Matadhipathis have a difficult task to perform ; 
unaided by any established rule they are expected to exercise 
control over the numbers of pilgrims. who come to the temple 
in order to participate in the festivals and share in the food 
offerings. Even if it were permissible for the superior to — 
 fXdude a certain number being fed, their Lordships doubt k 
whether popular sentiment would sanction his so doing. The 
Obligations under which they labour are regulated by custom ~ = 
. which. are of long standing and have been — ‘for Ar 
E: De circumstances which may not be — as C 
E necessity in the ordinary sense of the expression may ; — 
bh. contraction of a debt or alienation of property by  .— = | 
| of a Mutt if according to the usages of the Mutt — AN 
* "senti nents of those who are associated with the — —— E 
tior dx Me deemed to be obligatory. It has Lees —— 
quite-r y by the Patna High. Coons in *— | 
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absolute standard of necessity but from the point of view of 
what consideration would weigh in the mind of a prudent 
manager. Ihe necessity justifying alienation of Mutt property 
must always be judged with reference to the special require- 
ments of the endowment which are either laid down by the 
grantor or demanded by the usages of the institution. The 
question of necessity cannot be decided upon the analogy of 
other institutions. On this principle. it was held in Laxmi 
Narasinghaswami V. Patta Sahuani (m?!) that in an institution 
like a Mutt observance of religious ceremonies according to 
custom was no less important than the preservation of pro 
perty and that, consequently, a debt contracted by a Mohunt 
tor that purpose would be binding on the institution. 
Benefit I have already told you in the previous lecture that the 
A. expression “benefit to the state is not confined absolutely to 
cases where the act done is purely of a defensive character 
undertaken for the protection of the state already in posses 
sion. Benefit to the estate certainly does not include profitable 
investment. A Mohunt is not entitled to sell a portion of the 
property and apply its sale proceeds in money lending or other 
businesses which might yield a far greater profit than he could 
hope to obtain from the property itself. As the Judicial 
Committee observed in Palaniappa Chetty V. Deivasikamony 
(n) “attractive and lucrative as money lending may be in 
India, it is needles to point out that a shebait would not be 
jpustihed in selling debutter land solely for the purpose 
of getting capital to embark in the money lending business. 
And no authority has been cited giving any countenance to 3 
the notion that a shebait is entitled to sell debutter lands —— — 
solely for the purpose of so investing the price of it as to bring — — 
in an income larger than that derived from the probably safer - 3 
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and certainly more stable property, the debutter land itself^ — 
But when a piece of useless property which brings absolut A a 
Era ghe mie prada are lovewd in the purchase ra s | 
and the sale proceeds are invested in the purchase of a 
property, the act of the manager can —— 
— ded Mun. AM Me RS NR 
You should bear in mind is this 
— — there — or not f 
: Ve sif ae aig —— > pei 














[orem En 
D e ri —— i 
€ 


AES 


Tiwi) eee 
Ce tk an 
J £ r 





SER ATO 
CENTRAL LIBRARY 


“ 
— 
=] 


ADMINISTRATION OF MUTT* 


V. Mohunt Chaturbhu; (p) where the Mohunt mortgaged 
certain endowed properties to secure loan at 1%, per mensem 
in order to discharge loans at 265 per mensem which were an 
acumulating burden upon the - endowment: the transaction 
was held to be justified irrespective of the fact as to whether 
the original loans were properly contracted or not. 

A Mohunt is entitled to grant lease of Mutt lands in the Lease 
ordinary course of management and can create derivative LA 
tenure conformable to usage (q). What he cannot do, without 
justifying necessity, is to grant a lease in perpetuity at a fixed 
and unalterable rent which deprives the endowment of the 
benefit of a variable rent from time to time (r). In Balaswami 
V. Venkataswami (s) the Mathadhipathi of Sri Vyasarya Mutt 
ganted a permanent lease of certain Mutt lands to the second 
plaintiff at a fixed rental of Rs. 24 per annum. In 1902 the 

E cond plaintiff sublet the lands to the first defendant and in 
: 1905 he and his son the third plaintiff sold their interest to 
—— he first plaintiff. The grantor died soon after the lease was 
_ &xecuted and his successor, who remained in office ull 1906, 
L did not raise any objection to the validity of the lease. In 
| 1908, however, the first witness of the defendant who became 
the manager of the institution under an appointment by the 
l Dewan of Mysore, to whom a power of attorney was given by 
E the Mathadhipathis objected to the lease and asked the 
defendant No. 1 to attorn to him. Defendant No. 1 refused 
_ frst but later on he along with defendant No. 2 took a lease 
E from the manager for a period of 17 years. The plaintiff then x 
. filed a suit for a declaration of his right as a permanent lessee 
ofthe land. The suit was dismissed and it was held by the 
| Wih Cour that as there was no proof of legal necessity, the NEM AA 
ang not binding upon the successor to the — EV BC 
Beau Artec o£ Mwst property granted by a Mohunt AP A perma- T 
* void altogether. It is operative. at least during the We not 
i» office of the grantor. Accor if re er ass — 
g Mohunt ac rent from a peream who | ee —— | 
l —— "yc m tc dre oe: mm 1 73 "Ina: — E » ia 
ce — new ma 
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kept on the lease by acceptance of rents, a new manager comes 
to the ofhce and his dealings are such as to suggest that he 
accepted rent as pavable not in respect of a new tenancy 
created by him but as payable in respect of a permanent right 
which it was no longer in the power of the Mutt authorities 
to repudiate. the possession under the lease must be deemed 
to be adverse and after 12 years of such possession have elapsed, 
it would no longer be open to the manager to eject the 
lessee (u). | 
The same principle applies to sale. When instead of a 
permanent lease there is an out and out sale of a Mutt 
property, the purchaser will get a title commensurate with 
the term of ofhce of the vendor, and his possession would be 
adverse after the vendor dies or is removed or retires from 
ofhce. In Mohunt Ram Charan V. Naurangilal (v), one 
Rampat Das, the Mohunt of a Mutt, executed a mokarari | 
lease to respondent No. ] in 1909 of certain property belong | 
ing to the Mutt and put him in possession. Two years later : 
the same Mohunt executed a sale deed in respect to the same — 
property in favour of respondent No. 3, the wife of respondent 
No. 2. Rampat Das died and the appellant, who succeeded 
the Mohunt to the office, instituted a suit in May 1924 against 
the respondent for recovery of possession of the property. 
The High Court held the suit to be time barred as the sale 
took place more than 12 years prior to the institution of the 
suit. The Privy Council reversed the decision and held that 
the sale was operative at least so long as the vendor lived and — 
the possession of the purchaser became adverse only when he — 
died. "A Mohunt has powers" so runs the judgment, "apart — 
from any question of necessity to create an interest in property 
appertaining to the Mutt which will continue n vil citi 


























€ 
ER Me o ind ya 























— 





during the tenure of office of Mohunt of the Mutt with th 
property ` 
tans aegis Pang who had disposed of i — 
pear ME by death or otherwise." The office ot 














Naik 


the —— ME cease not — resule of 





` — 
CENTRAL LIBRARY 





ADMINISTRATION OF MUTTS 319 


: Nandipat (w) that when a Mohunt after transferring one item 

E of Mutt property transferred the entire balance to another 

person, the possession of the first alienee would be adverse 

not from the date of death of the Mohunt but from the date 

of the second alienation, as such alienation would have the 
diet of a civil death completely extinguishing the status of 
the Mohunt. 

The question has also arisen for decision as to how far 
asale of the Mutt properties in execution of a decree obtained 
against the Mohunt would be binding on the institution. In 
Mukundji Mahraj V. Persotam Lalji Mahraj (w'). it was held 
tha, where properties were sold in execution of a decree 
aanst the Mohunt, the succeeding Mohunt was entitled to 
have the sale set aside and to recover possession of the pro- 
perties, and that the burden was on the purchaser to show 
that the debt on which the decree was passed was binding 
9 the Mutt. It was also pointed out that, where a suit was 
fled on a debt contracted by the Mohunt, the proper decree 
i be passed would be one of appointment of a receiver until 
the debt is discharged if the debt was for a binding purpose. 


Thus, so far as the legal consequences flowing from an 
ibenation are concerned, there is no difference between a 
permanent lease or complete alienation of endowed property 
and in this respect the positién of the head of a Mutt, the 
_Shebait of a family idol or the Dharmakarta of a temple is 
z identically the same same (x) The sale, however, would be void 
p= her and the purchaser would not acquire any title if 
2 _ the transfer is of the entire endowment and not of particular — 
iem of endowed property. In Gnana Sambandha V. Velu 
Et the hereditary trustee of a religious endowment sold the NE ig uc 
ered right of management and transferred the entire — 
má ient to another person and it was held that the sales _ — 
ere void. ali and the purchaser did not Tu any und —* 
iem so long as the vendor lived. — m = — 
As $ the rule of limitation ich is to be applied n. SS 
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certainly be made accountable for mal-administration and as 
a person occupying a fiduciary position it is his duty to keep 
regular accounts (c). The failure to keep accounts may itself 
be a ground for removal (d) Under section 10 of the 
Limitation Act as amended by Act I of 1929, the liability to 
render accounts shall not be barred by limitation. 


The wav of taking accounts when a Mohunt is removed 
for misconduct will be discussed later on when we come to deal 
with suits or legal proceedings in connexion with removal of 
Mohunt. 


The office of the Mohunt must necessarily cease on the 
death of the Mohunt and the question of succession to the ofhee 
would depend upon the usages of the Mutt. 


It is always possible for the Mohunt to relinguish his 
ofhce before his death. In the case of a hereditary shebait, this 
has the effect of accelerating the succession of the person who 
i$ entitled in law to succeed to his office. In the case of a Mutt, 
as the devolution of the office does not take place according 
to the ordinary rule of inheritance and the Mohunt himself 
has in many cases the right of appointing his successor, it i$ 
frequently seen that the Mohunt relinquishes the office after 
appointing his successor and putting him on the Guddi. If in 
such cases the appointment is held to be invalid. the office does 
not revert to the retiring Mohunt. The result is that there 
would be a vacancy in the office and it would have to be 
hlled up in accordance with the usages of the institution (€. — 

If a Mohunt has been validly appointed. does he forfeit — 
his rights by reason of his subsequent disability? If by for- 
feiture is Meant an ipso facto vacation of the office. the answer 
to the question would probably be in the negative but a dis — — 
ability may certainly be a ground for removal and whether ng — 
is such a ground or not, would depend, like all other matters - 
relating to Mutts, upon the usages of the foundation. | i Y 

The ion whether subsequent lunacy —— as v aca 
ing the office of the head of the Mutt — 
Court in the well-known 
(f£. In this case the titl 
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last head of the Mutt having become a lunatic. If the lunacy 
of the Mohunt was a ground of forfeiture of his rights, the 
X plaintiff would succeed in the suit assuming that the 
person who appointed him had the requisite authority to make 
he appointment. But if, on the other hand, there was no 
ancy on account of the lunacy of the Mohunt, the plaintiff's 
— suit would fail. The trial court held that there was no vacancy. 
even if the Mohunt had become insane and this decision was 
pee by the High Court on appeal. In course of their judg- 
2 ments the learned Judges (Sir Subramania Awar, A.G.J. and 
| Bhashyam Aivyanger. J.) who heard the appeal discussed elabor- 
ately the legal position of the head of the Mutt and held that 
the Mohunt was not a mere trustee but a corporation sole hav- 
ing an estate for life in the permanent endowments and 
_ absolute power over the income of the Mutt properties. [his 
View of law regarding the position of the Mohunt cannot be 
ek t0 be correct in view of the later pronouncements of the 
judiaal Committee which I have discussed already. But the 
decision itself may be supported on general grounds. A Mohunt 
"s undoubtedly a larger amount of beneficial interest in the 
endowed properties than a shebait has got and as I have told 
m already there is no reason why Mohuntship should not be 
garded as a property as shebaiti right is held to be. Divesting 
rights after they become vested in a person is always dis- 
fd by Hindu Law. and subsequent disability never 
“asions a forfeiture of property already inherited. On this 
cm it can be held that subsequent lunacy would not oper- - 
* 35 a forfeiture of the office. If the due discharge of the à 
| piritu; function of the office and the management and pre- 
‘vation of the endowment can be effected by some suitable 
in .lunacy or for the matter of that any other physical or _ * 
bs al infirmity may not affect the rights of the Mohunt. That. P 
m view taken by the learned Judges in the Madras case 
ine above. But a question may legitimately arise that 
— ^de equ affairs of a Mutt can be managed by a 
is it possible to delegate the —— pen of 
ic _A Mohunt orimarily has to 
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who has the right of removal considers that by reason of sudi 

disability it is not possible to the Mohunt to discharge hie — 

duties (g) The same principle applies to any other bodily 

infirmity or the contracting of a loathsome bodily disease, In 

Mohunt Bhagaban Das V. Roghunanda (h) leprosy was relied 

upon as a disqualification on the part of a Mohunt from adopt 

img a Chela and it was held that it might be a disqualification 

if the disease was of a virulent type. The same principle may 

be invoked in cases where the Mohunt contracts leprosy subse 

quent to appointment. If it is of a virulent form and incapa 

citates him from performing his spiritual duties, it can certainly 

be considered to be a disqualihcation and may be a just ground. 

for removal. 

Removal Not merely bodily disease and mental — but acts 

~ of misappropriation and waste which are injurious to the 
Mohunt. 

interests of the institution or the leading of an immortal life or 

doing of an act which is contrary to the tenets of the religious 

sect or is against the usages of the institution, would be grounds 

for removal The jurisdiction to remove managers is not 4 

penal jurisdiction. It is a purely civil jurisdiction which the 

court exercises as ancillary to the duty to see that the trusts 

are properly executed (i) Mere error of ju t cannot be 

a ground of dismissal; the misconduct must be of such a- 

character that the removal of the Mohunt from the office is 

deemed necessary in the interests of the institution itself. ia 

In Annaj V. Narayan (k) the management of an insti 

was found to be lax and improvident : but not — 

dishonest. A bie babah wedana. Leet i E 

Eng gadung aria ew reap ng aie. 

did it under a mistake. In these circumstances, 

-— shat no sufficient case for removal was made out. ' 

A. - court has nothing but mistake, while it gives directi 

better. m— sa mde to visit with p 4 
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able offence if à Mohunt. who is bound by the vow of celibacy, 
- mames and leads an immoral life. The principles which would 
| guide the courts in such matters were thus laid down by Sesa- 
gn Aivyar, J. in Tiruvambala V. Manikkavachaka (n)  "Celi- 
bay and a scrupulous avoidance of sexual indulgences are of 
the essence of the position held by these persons. Devotees 
of both sexes resort for initiation to them and it would cut 
a the root of the whole system if the heads of the mutts are 
permitted to live profligate lives. In. the Narada Smriti it 15 
| ated qr ea fg zm: TITA oues sa TISU aa’. This power 
| powesed by the King is delegated to the Courts; and when a 
dear case is made out that a religious ascetic who ought to set 
in example of sexual purity is leading an immoral life, the 
Courts will find no difficulty in dismissing him from office. But 
- M does not follow that suspected immorality entails forfeiture. 
| This would lead to complications and would encourage baseless 
| msimuations. Until the accusation is openly made and found, 
the incumbent should not be disturbed from his office. The 
- kamed vakil has quoted no authority for the extreme condition 
that a forfeiture is incurred by an ascetic’s immoral conduct.” 
According to the usages prevalent in certain Sudra Mutts, 
| the Mohunts are allowed to marry but even then immorality 
_ other kind would be considered to be a disqualification (o). 
| Removal of a Mohunt can ordinarily be directed by court 
[ inan appropriate legal proceeding. But usages do exist, where 
pe rght of appointment belongs to a particular religious 
and the same brotherhood can exercise the right ot 
Cmn if the superior is found to be guilty of miscon- 
(det In the case of Juro Ram Das V. Govinda Deb (p). the T1 - 
Ben in respect of the Barpeta Satra in Assam, where — = | 
4 eo of Samuha Bhaktas was held to have the right ie 
m ML as of E eM the high priest. “Thè = 
t respondent was t texting igh priet who was 
to have been removed by this assembly of Bhaktas and | 
elected in his place. a ka. 
t that the removal was not legal and rn 











uw 








































r 
























[ 


— I 
JUR Y IE 
" SEL." ^. 
kaka 


Eze s for such purp poses must, in d 
i diei o: 3 = — — d NI wah xd: 


irr = "x. YS uy us " - — wr 
TA "dno aa ta Fett Pues eat te 
M a p f E l 

"  — j ) n LI - EJ T . m M 


Private 
and 
Public 
Mutts. 





TAGORE LAW LECTURES 





the membership of the brotherhood, age, sex and residence. A 
question may also arise whether an individual or a family 5s 
to be regarded as a unit for this purpose. In the second place 
in order that the decision of members assembled at a meeting 
may be operative, it must have been convened after sufhcent 
notice and due proclamation. The decision of the majority 
must also be determined by reference to votes given at the 
meeting and cannot be made to depend upon views indicated 
subsequently in the course of a suit brought to contest the | 
validity of the removal. The question of quorum, it was 
further held, would depend upon the usages of the institution. 
In regard to the Madhwa Mutts at Uddipi, there is a 
custom that the Swamis of the different Mutts together with 
their disciples have a right to enquire into the immorality of 
one of the eight Swamis and on proof of the same, to outcast 
him when he would cease to be the head of the institution (q) 
A debutter endowment, as has been said already, can be 
either private or public. Does such distinction exist in the 
case of Mutt? As a matter of law, there is no reason why 
Mutts also could not be classified as public and private. 
public trust is created for the benefit of the public generally - 
or of a section thereof, which consists of an uncertain and im 
discriminate body of persons. In a private trust the benei —— 
canes are a defined body of persons such as members of the — — 
family and the like. The formalities for the dedication of @ ~~ 
Mut which I have dealt with in the introductory lecture g0 E 
to show that Mutts may be dedicated for the use of ascetiG | 
generally. If that is the case, such Mutts would be regarded as | 
public institutions. Mutts have generally Sadavrats or pe 
ments for feeding and giving shelter to way-fairers and : 
attached to them. They may also have temples to which d 
public is allowed access. Such circumstances might ir t 
public character of the endowment. but nevertheless i 
impossible to have a private Mutt where the en lows m 
not intended. to confer benefit upon the public g 
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only persons interested. in seeing that the institution is kept 
up for their beneht. In cases like these, even if a few ascetics 
are fed occasionally or a water pandal is erected during the hot 
season to supply drinking water to thirsty pilgrims, they are 
not to be regarded as independent charities in which any class 
L ef public can claim any direct interest. Such charities apper- 
| ain to a private debutter as well (r). These observations were 
L quoted with approval in Parichhan Das V. Hargobind Singh (r'‘), 
where it was held that it was possible to conceive of a private 
Mutt, but that whether a particular Mutt was in fact private 
would depend on the construction of the grant, if there was 
one, or on the custom and usage of the institution. In Matam 
Nadipudi V. Board of Commissioners for Hindu Religious 
Endowments. Madras (s) the Madras High Court affirmed the 
existence of a class of private Mutts where the property is given 
to the head of a Mutt for his personal benefit only. There is 
no intention in such cases to fetter the donees with any obliga- 
tion in dealing with the gifts or to make them accountable in 
à court of law for their manner of dealing with them. Strictly 
speaking, these are not trust endowments at all They are 
personal gifts to an ascetic which must be held to be his perso- 
"al property. It is a misnomer to describe these gifts as Mutts 
at all. By private Mutts should be meant those institutions 
where the head or superior holds the property not on behalf 
of an indeterminate class of persons or a section of the public, 
but for a determinate body of individuals namely the family 
descendants of grantor. =< 
Thus far I have discussed with you in details the different 
legal questions associated with the two principal types of reli- 
| seus trust in Hindu Law known as debutter and Mutt. In 

































E à second and third lectures I have attempted to deal generally LS 
| “th all forms of religious and charitable trusts known to Hindu mr 
E. w and I have pointed out to you the essential requirements = oe ad 
weir creation and the legal consequences flowing therefrom. — — 


_ u would remember that in Hindu Law charity and religion 
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mal benefactions created by generous-minded Hindus. In most 
cases there are specific instruments of trust governing these 
dispositions. Even when there is no written document, insti- 
tutions like schools. hospitals and dispensaries come under the 
supervision and control of the Education and Health Depart- 
ments of the State and are governed by special rules laid down 
by authority. Many foundations like Dharamsalas, choultries, 
rest houses are seen even at the present day, the origin of which 
are not known and which are governed generally by usages of 
ancient origin. Dharamsalas, choultries and other similar ins 
ututions as I have said already may be created under Hindu 
Law without any written instrument provided the essentials of 
a valid dedication are complied with. Usually management 
and control of these institutions are vested in the founder or 
his heirs though occasionally instances are found where there 
is some sort of hereditary managership created by the founder. 
As I have told vou before, the property dedicated for these 
purposes must be deemed to vest in law in the institutions 
themselves and the administrators or those who are in charge 
of the charities would occupy the position of trustees in the 
general sense. In the few succeeding chapters I will take up 
for discussion the remedies for breaches of trust which are 
available to beneficiaries or persons interested in the different 
forms of religious and charitable trust or which are enforceable 
by the State by virtue of its special jurisdiction as protector of 
all properties devoted to religious and charitable uses in the 
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SUPPLEMENT. 


The Constitution and Hindu Religious Endowments. 


The Constitution of India came into force on the 26th of Right of 
January, 1950, and though the Tagore Law Lectures of Shri er 
B. K. Mukherjea on “The Hindu Law of Religious and Chari- Mohants 
table Trust” were delivered in August, 1951, no occasion had s pem 
arisen previously thereto to consider the effect of the impact of stitution. 
the provisions in the Constitution on the rights of Shebaits and 
Mahants. Thus the law as expounded in these lectures had 
reference solely to the principles of Hindu law as interpreted 
in the leading authorities. But since then questions have been 
raised impunging the validity of laws enacted by State legis 
latures providing for control and supervision of Hindu 
religious endowments on the ground that they infringed 
fundamental rights guaranteed under the Constitution. Thus 
it has been contended that those laws are discriminatory, in 
that they are limited in their operation to endowments of one 
religious denomination, and are therefore void under Article 
M, that the provisions contained therein violate the rights of 
Mohants and Shebaits to hold property under Article 19 (1) (f) 
and of religious denominations to propagate religion and 
manage their own affairs in matters of religion under Articles 
35 and 26, and that the levy of contribution from the funds of 
_ the endowment, as provided in the enactments, is bad, because 
= itis in reality a tax, and that is unauthorised and in contra- 

- wenton of Article 27. There have been pronouncements on 

ji these questions by the Supreme Court and the High Courts, 

Ei it is proposed in this Chapter to give a resume of the law 

— pes down therein. 

| — the Constitutional provisions in their serial order, “Article 14 Et 
le 14 enacts that the State shall not deny to any person 22 == 3 
sak law or the E neg pum m of the laws — ed 
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Chiranjit Lal V. Union of India (b) and in The State of 
Bombay V. Balsara (c) that while Article 14 prohibited dis 
crimination, it did not forbid classification, and that class legis 
lation would be valid provided the class had features which 
distinguished it from others and such features had a rational 
relation to the object of the legislation. Applying the prina- 
ples laid down in the above decisions, the Madras High Cour 
held that the Act in question was not repugnant to Article 14. 
A similar decision was given in Narayan V. State of Madras (d) 
On the same principle it was held in Dandaiah V. Venkata 
rama (e) that section 87 of the Madras Hindu Religious and 
Charitable Endowments Act, 1951, which prescribed a special 
procedure for the recovery of possession of properties 
on behalf of the trust from trustees,  ofhce-holders or 
scrvants who had been dismissed or suspended did not 
offend Article 14. The point may now be said © 
have become concluded by the decision of the Supreme 
Court in Moti Das V. S. P. Sahi (f). There the question related 
to the validity of certain provisions in the Bihar Hindu Rel 
gious Trusts Act, 1951. That Act applied to Hindu religious 
trusts, but under section 2, the definition of ‘Hindu’ excluded 
the Sikhs. Section 5 of the Act constituted three different 
Boards of management, one for the religious trusts of Swetam- 
bar Jains, another for those of Digambar Jains and a third for 
those of Hindus other than Swetambar and Digambar Jains. 
There were differences in the constitution of the Boards for the 
Jaina endowments and that for the other Hindu endowments. 
The contention was that this differentiation in the matter of | 
control and supervision of endowments of different sections of. 
the Hindus was discrimination obnoxious to Article 14. oil 
rejecting this contention, the Supreme Court stated it as + 
law that a class legislation did not contravene Article M. he. 
classification was founded on an intelligent differentia. : nc ied 
a had a rational relation dA ub 
held | that as there were differences t 
d ot Hindus both i in he matter of their u 











































Tw. 





J 7 _— - - » 
"Tc Wa Ya. 4 E. E 
) P 4 agan 
ü Fx "RE Nyai KP. i 

s PEU. 

G 4 M. "T 
P " cw b d ` 

us ae, a » e 





SER ATO 
CENTRAL LIBRARY 


THE CONSTITUTION AND HINDU RELIGIOUS ENDOWMENTS 361 


Court in State of Bihar V. Bhabapritananda (g) Ihe law is 
thus settled that a legislation confined in its operation to the 
endowments of any particular religious denomination is not, 
for that reason, obnoxious to Article- 14. 

Turning next to Article 19 (1) (f). it provides that all citi- Article 
zens shall have the right to acquire, hold and dispose of property. cia dea BR 
The question is whether Shebaits and Mohants could claim of Mohant 
protection under this provision. The point arose for decision men i 
im The Commissioner, Hindu Religious Endowments, Madras 
V. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt (h). 

There the head of the Shirur Mutt impugned the validity of 
certain provisions of the Madras Hindu Religious and Charit- 
able Endowments Act, 1951. on the ground that they infringed 
his fundamental right to hold property under Article 19 (1) (f). 
B. K. Mukherjea J. (as he then was), who delivered the judg- * 
ment of the full court went into the question in great fullness 
and observed that the word ‘property’ in Article 19 (1) (f) 
should receive a liberal and wide interpretation, that under 
the law the Mohant had the right of beneficial enjoyment of 
the properties of the Mutt and that further he possessed a 
wide power to dispose of its income at his own discretion 
provided tha tsuch disposal was for the purpose of the Mutt, 
that it was settled law tbat the office of Shebaitship was pro- 
pny and that could with equat propriety be said of the Mohant. 
~The right of Mohant to administer the properties of the 
institution having thus been held itself to be property within 
Amice 19 (1) (f). it follows that any restriction of this right 
must, to be valid, satisfv the requirements of Article 19 (5) and 
must be reasonable and made in the interests of the public. 
_ In judging the reasonableness of a restriction under Article 
NET to the nature of the office of a 
: per and to his functions. The Mohunt has duties which 
: athe pared He has to manage the properties 
ee ee ence for the purposes 
Ee . He has also to encourage and foster spiritual 
Lo amd propagate the particular doctrines for which 
nstitution stands, and for that pen he Wario train and 
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on functions which pertain to the Matadhipathi as its spiritual 
superior, and is such as to render him unfit to discharge them 
and reduce him to the level of a servant of the State Depart 
ment—and it should be remembered that it may sometimes be 
difficult to draw precisely the line of demarcation between 
spiritual and secular functions—. then it is not saved by 
Article 19 (5) and must be struck down as in contravention of 
Article 19 (1) (D. These are the guiding principles laid down 
by the Supreme Court in The Commissioner, Hindu Religious 
Endowments, Madras V. Sri Lakshmindra Thirtha Swamiar of 
Sri Shirur Mutt (i) Ratilal V. State of Bombay (j) and Sn 
Jagannath V. State of Orissa (k) and more recently in Moa 
Das V. S. P. Sahi (l). for determining whether a restriction on 
the powers of the Mahant or Shebait is valid. 

On the above principles, it has been decided that provi 
sions in the statutes requiring the trustee to prepare and main- 
tain register of the properties of the institution, to keep accounts 
of its income and disbursements, to get them audited and 
balance sheet prepared by the Auditor and generally to act with 
such care in administering the affairs of the institution as is 
required of trustees are valid as reasonable restrictions having 
reference to the secular duties of the Mohant. Provisions com 
ferring power on Charity Commissioners to fix scales of expen 
diture, to settle budgets, to frame schemes, and to exercise 
general control and supervision in relation to the administra- 
tion of the properties have also been likewise upheld as within | 
the saving of Article 19 (5)  Discussing the validity of these 








and similar provisions in the Bihar Hindu Religious Trusts. — 
Act, 1951, the Supreme Court observed. in Moti Das V. S P 
Sahi (m), “having regard to the position of a trustee as respects | x 
the trust property which he holds and the object or purpose - a 













of the Act, the restrictions imposed are really for the purpose |. 
of carrying out the objects of the trust and for béren ee 
tration, protection and preservation of the trust properties: | 
they are, therefore, reasohable restrictions in the interests « zi 
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the Constitution.” 3 
In The Commissioner, Hindu Religious |. 
Madras V. Sri Lakshmindra Thirtha Swamiar of $ 
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— Mutt (n). it was held by the Supreme Court that section 30 
of the Madras Hindu Religious and Charitable Endowments 
Act, 1951, which required the trustee to spend the income in 
accordance with the instructions of the Commissioner or the 
— Area Committee and section 31 which provided that the trustee 
should obtain the previous sanction of the Deputy Commis- 
_ sioner before utilizing the surplus funds were an unreasonable 
— restriction on the powers of the Matadhipathi to dispose of the 
_ income and appropriate the surplus for the purpose of the Mutt 
- in such manner as he might think fit, and were therefore not 
_ within the protection of Article 19 (5) It was also held that 
Section 55 of that Act which provided that the Matadhipathi 
- should maintain an account of personal gifts to him called 
- ‘pada kanikkais and that he should utilize them for purposes 
. of the Mutt was bad, as, under the law, such gifts belonged to 
. him and not to the institution. In Sri Jagannath V. State of 
Orissa (0), sections 38, 39 and 46 of the Orissa Hindu Religious 
Endowments Act, 1939, were attacked as infringing Article 
. I9 (1) (f. Sections 38 and 39 conferred on the executive officer 
. power to frame schemes, and no appeal was provided against his 
Order, It was held that they imposed an unreasonable restric- 
tion on the rights of the Mohant and were bad. Section 46 of 
that Act enumerated the purposes for which surplus funds of 
"he trust could be diverted, arfd there was a proviso to it that 
— Such diversion should be in accordance with the directions of 
"e Commissioner. It was held by the Supreme Court that the 
| “ction itself was not open to objection, because it merely gave 
J4utory recognition to the powers which the Mohant had 
Ee law to divert surplus funds for purposes of the insti- 
» but that the proviso was bad, as it imposed a fetter on 
* exercise of that power, by subjecting it to the directions 
4 omega on the decision in Sri Jagannath V. State of 
* (p). holding that sections 38 and 39 of the Orissa Hindu 
ut reasons Act, 1939, were an unreasonable restric- 
> powers of the Mohant to administer the —— 
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Supreme Court that by reason of the above amendment, sec 
trons 42 and 43 of the Orissa Hindu Religious Endowments 
Act, 1952, which had replaced the Act of 1939, were no longer 
open to attack as constituting unreasonable restriction, and were 
valid. 

As a result of the decision in The Commissioner, Hindu 
Religious Endowments, Madras V. Sri Lakshmindra Thirtha 
Swamuar of Sri Shirur Mutt (r) that certain provisions of the 
Madras Hindu Religious and Charitable Endowments Ac 
1951, were unconstitutional and void, the legislature of the 
Madras State enacted in 1954 an amendment Act with the stated 
purpose of removing the defects in the 1951 enactment pointed 
out by the Supreme Court. The Act, as amended, was agam 
challenged in Sudhindra Thirtha Swamiar V. Commissioner of 
Hindu Religious and Charitable Endowments, Madras (s) a 
the same grounds as before and it was held by the Madras 
High Court that sections 30 and 31, as amended, suffered subs 
tantially from the same defects as the original enactment and 
that they constituted an encroachment on the rights of the 
Matadhipathi to dispose of the income and the surplus tor 
purposes of the institution in such manner as he might decide 














Rights of In Narayana V. State of Andhra (t). the question was raise 
Mohant whether the Mohant of Tirupati whose rights as hereditary 
— Vicharanakartha of the Tirumalai Tirupati Devasthanam had 
before been validly extinguished by an Act of the Madras legislature 
—— in 1932, was entitled, after the enactment of the Constitution, 


to enforce them under Article 19 (1) (f). It was held by the 
High Court of Andhra Pradesh that he was not, as the Constr 


not re- 
vived 
there- : * : | 
under. tution had no retrospective operation, and on the date on whic | 
Article 








it came into force there were no rights in the Mohant on which — 





Article 19 (1) (£f) could operate. onn SE 
So far the discussion had had reference to the rights of the. —— 
Mohant under Article 19 (1) (f). As for Shebaits, it —— 
by the Privy Council in Ganesh V. Lal Behary (u) and E XR 
rini V. "Ashalata (v) that the ofice of Shebaiuhip: wail d 
9 This view was approved by the Supreme 
nganthal V: ‘Debabrata (w). Therein B. K. Mukherjea J- 
vering the judgment of the Court observed that the S 
nts nre in Sere —— 
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| penes of the endowment and that even when no emoluments 
were attached to the office he enjoyed some sort of right. or 
- imerest in the endowed property which partially at least had 
the characteristic of proprietary right. This view was endorsed 
| Spee Supreme Court in Kalipada V. Palam Bala (x) and in 
Ray Kali Kuer V. Ram Rattan (v). The question whether an 
_ office of trastee which is hereditary and to which no emoluments 
— is property arose directly for decision in Naravan 
 W.State of Madras (z). There a scheme had been framed under 
— which a manager to be appointed by the Board was given such 
wide powers of administration that he became the de facto 
*  wustee of the temple and the hereditary trustee was reduced 
Wa nom-entity. The ofhce of trustee carried no emoluments, 
and the question raised was whether in view of this he could 
. daim the protection of Article 19 (1) (f). It was held by the 
.. Madras High Court that the office of hereditary trustee was it- 
df property within Article 19 (1) (f) even if no emoluments 
were attached to it and a scheme which substantially interfered 
— with the exercise by him of his functions would be unconstitu- 
| tional This decision was approved by a Full Bench of the 
- ‘Fravancore-Cochin High Court in Kumaran Nambudiri V. 
. Cochin Dewaswom Board (a). and again by another Full Bench 
; in Bramadathan Nambooripad V. Cochin Devaswom Board (b). 



































 Sioner for Hindu Religious and Charitable Endowments (c) on 
_ the correctness of the decision in Narayan V. State of Madras 
$ 4) It was therein observed that there was a difference bét- 
| the Mohant of a Mutt and the trustee of a temple, that 
Editar had a beneficial interest in the properties while 








These observations were not necessary for the deci- 
im ofthe case as the Court held that even if trusteeship was 
per * provisions which were attacked were in fact reason- - 
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| d submitted that on the authorities referred to above | 
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— A4 doubt was expressed in Sitharamamma V. The Dy. Commis- 


€ latter had only duties and that therefore the office of the 
of a temple unlike that of the head of a Mutt was not 


quus be taken fo be wellsettled that the ofice of 
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but their absence can have no effect on the character of the 
ofice, where it is heritable, as property. In Kanteti Sastrulu 
V. Venkateswara Rao (e) a Full Bench of the Andhra Pradesh 
High Court has considered the question as to whether heredi 
tary trusteeship is property and it has held, differing from 
Sitharamamma V. The Dy. Commissioner for Hidu Religious 
and Charitable Endowments (f) and agreeing with Narayan V. 
State of Madras (g) that trusteeship is property. The latest 
decision on the subject is that of the Calcutta High Court m 
Sm. Raikishori Dassi V. Official Trustee (h) where again it has 
been held, on a review of the authorities, that the office of a 
hereditary Shebait is property even if no emoluments are 
attached to it 

Article 25 (1) secures to all persons a “right freely to profess, 
practise and propagate religion”. This right is subject, under 
Article 25 (2) (a), to a law “regulating or restricting any econo 
mic, hnancial, political or other secular activity which may be 
associated with religious practice". The scope of these provi 
sions was discussed by the Supreme Court in The Commissioner, 
Hindu Religious Endowments, Madras V. Sri Lakshmindra 
Thirtha Swamiar of Sri Shirur Mutt (i) and Ratilal V. State of 
Bombay (j) and it was therein stated that Article 25 (1) com 
ferred on every person a fundamental right “not merely to 
entertain such religious belief ds may be approved of by his 
judgment or conscience but to exhibit his belief and ideas m 
such overt acts as are enjoined or sanctioned by his religion 
and further to propagate his religious views for the edification — 
of others”, and that protection under this provision extends 
not merely to the exercise of this right by a person in his - 
individual capacity but also on behalf of any institution. And 
it was further observed that the law contemplated by Artide | 
25 (2) (a) was "not State regulation of the religious practices | 
as such which are protected unless they run counter to 
health or morality but of activities which are really of bed 
economic, commercial or political character though — 
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sections and classes of Hindus. The object of this provision was 
to remove the ban which had been laid by Hindu law on the 
entry of Harijans into temples for purposes of worship. Accord- 
ing to the Agamas which regulate worship in temples, while 
the caste Hindus can go inside the temple and worship at the 
. places allowed to them, the Harijans or Panchamas as they were 
. e«alled could not enter into it or go beyond the Dwajasthamba 
_ ({k) The freedom to practise religion protected by Article 25 (1) 
would, unless otherwise provided, include the right of caste 
 Hindus to exclude the Harijans from places of worship re- 
served for them according to the Agamas and it is with a view 
| . to avoiding this result that Article 25 (2) (b) enacts that the 
Jom guaranteed under Article 25 (1) shall be subject to any 
hw throwing open Hindu public religious institutions to all- 
 setions and classes of Hindus. 

In Venkataramana Devaru V. State of Mysore (1) the Limita- 
Supreme Court observed that the right to enter into public (ha igit 
_ temples for purposes of worship was not absolute and unlimited of entry 
in character. "No member", it was observed, “of the Hindu ——— 
pablic could, for example. claim as part of the rights protected temples. 
by Article 25 (2) (b) that a temple must be kept open for 
_ wership at all hours of the day and night, or that he should 
. personally perform those services, which the Archakas alone 
ould perform. It is again a well-known practice of religious 
institutions of all denominations to limit some of its services 
to persons who have been specially initiated, though at other 4 
umes, the public in general are free to participate in the wor- 
s Thus the right recognised by Art. 25 (2) (b) must 
ES ' be subject to some limitations or regulations." One 
pne limitations is that no member of the public can claim 
* 4 matter of right to enter into the garbha griha or the 
^ * a sanctorum where the deity is installed, because it is 
ant ved for the priests to perform services to the idol 
9 not for the public to worship. Discussing the scope of the | : 
- hippers to enter into a public temple under Hindu LEM 

t from any legislation under Article 25 (2) (b), B. K. 5 

a J. observed in Nar Hari V. Badrinath —— 
€ (m) “the right of entry into a public Ten le 
owever, . not an unregulated or unrestricted - 
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day during which alone members of the public would 
be allowed access to the shrine. The public may also 
be denied access to certain particularly sacred parts of the 
Temple, eg. the inner sanctuary or as it is said the “Holy of 
Holies where the deity is actually located.” The position is the 
same where there is legislation falling within Article 25 (2) (b) 
Ihe object of a law contemplated by that Article ts to remove 
the disability imposed on certain sections of the Hindu society 
and not to confer on all of them a right to enter a place at 
which worship is not to be carried on according to Hindu 
notions. The same consideration will apply to other parts of 
the temple which are not places of worship such as ofhce room, 
store room, cooking room and the like. 
Article Article 26 guarantees certain rights to religious denomina- 
= — tons or sections thereof, and it was held in The Commissioner, 
gous de Hindu Religious Endowments, Madras V. Sri Lakshmindra 
nams ë Thirtha Swamiar of Sri Shirur Mutt (n) that ‘religious denomi 











Deus nation’ in that Article included not merely religions such as 
Hinduism, Islam and Christianity but also sub-sects thereof 
protessing distinct articles of faith, and that in that sense, Mutts 
were religious denominations within the meaning of the Article 
There can of course be temples belonging to religious denomi- 
nations (0). and they will also be within the protection afforded 
by Article 26. 

Article Under Article 26 (b) overs religious denomination has 2 

e atm right to manage its own affairs in matters of religion, and it | 

of reli. was explained in The Commissioner, Hindu Religious Endow  - 

p. ments, Madras V. Sri Lakshmindra Thirtha Swamiar of SH E 


"ON 


Shirur Mutt (p) that religion meant not merely matters of faith — 
and belief but also rituals and observances regarded bya E 


me si 











community as part of religion. 

Under Article 26 (c) religious denominations have * 
to own and acquire property. and under clause (d) to admi 
ter such property in accordance with law. While tl 
guaranteed under Article 26 (b) is absolute, that cc 
cause (d) is subject to any law that may be made, but it wa 
observed in The Commissioner, Hindu Religious F | 
Madras V. Sri Lakshmindra Thirtha Swamiar of | 
Bn bei. in Massey. State of Bombay (2) tha wi 
(d) r IND ae: 
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lating the administration of property belonging to religious 
denominations, the actual administration thereof, however, must 
be left with them. It was accordingly held in The Commis- 
soner, Hindu Religious Endowments, Madras V. Sri Laksh- 
mindra Thirtha Swamiar of Sri Shirur Mutt (r) that section 56 
of the Madras Hindu Religious and Charitable Endowments 
Ac, 1951. which gave the Commissioners power to appoint a 
manager to religious endowments infringed the right of reli- 
gious denominations under Article 26 (d) to administer their 
own properties and that sections 63 to 69 of the Act which 
gave power to the Commissioner to notify a religious endow- 
ment and then vest its administration in an executive officer 
was violative of the right protected by Article 26 (d). On this 
ground the Supreme Court held in Ratilal V. State of Bombay 
($) that section 44 of the Bombay Public Trusts Act, 1950, 
which conferred on the Court jurisdiction to appoint Commis- 
f woners under the Act as trustees for public endowments, with- 
uk any reservation in regard to religious institutions like 
temples and Mutts was void as infringing Article 26 (d). The 
provisions contained in section 47 (3) to (6) were also held to 
be bad for this reason. 

Sections 55 and 56 of the Bombay Public Trusts Act, 1950, 
conferred a power on the Charity Commissioners to allow diver- 
won of trust funds to objects other than those authorised by 
— —— not merely in cases where the objects specified by 
| faled or where there was a surplus after exhausting the 
L Purposes specified by him but also when it was possible to 
L. my out his intention. It was held by the Supreme Court 
LL O79. even apart from the fact that the 
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Pen public temples to all Hindus, fallin 
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enter mto all public temples for worship. The temple of Sri 
Venkataramanaswami at Moolky was founded for the benefit 
of Saraswath Brahmins and was a denominational temple, but 
in course of time it had come to be a place of worship for the 
Hindu public in general and was held to be a public temple 
as defined in the Act. The question was whether Harijans 
had a right to enter into and worship in the temple under the 
provisrons of that Act. After the Constitution came into force, 
the trustees of the temple claimed a right under Article 26 to 
exclude all persons other than Saraswath Brahmins from the 
temple. Ihis claim was resisted by the State on the ground 
that the Madras Act was within the saving of Article 25 (2) (b). 
and that the rights of the denomination under Article 26 were 
subject to it. Dealing with these contentions, the Supreme 
Court observed that there being two provisions of equal 
authority and thev being in conflict, they should, on the rule 
of harmonious construction. be so interpreted that if possible 
effect could be given to both, that while Article 26 (b) is general 
and covers the entire field of religious affairs, Article 25 (2) (b) 
is limited to one of such affairs, worship in a temple, and that 
it would be possible to give effect to both the provisions only 
by reading Article 26 (b) as subject to Article 25 (2) (b). The 
Court then went on to observe that where the right claimed 
bv the denomination was not One of general and total exdu- 
sion of the public from worship in the temple at all times, but 
of exclusion from certain religious services, limited by the rules 
of the foundation to the members of the denomination, and 
such exclusion did not substantially reduce the rights protec 
ted by Article 25 (2) (b). it was possible to reconcile both the 





rights of the denomination under Article 26 (b) and of the ~ 
— under 25 (2) (b) and M" effect to both if the — of i 
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Commissioner, Hindu Religious Endowments, Madras (u). 
There the attack was on section 76 of the Madras Hindu 
Religious and Charitable Endowments Act, 1951, which 
authorised the levy of a contribution not exceeding five per 
cnt on the income of the institution, there being a further 
grading of the levy, according to the income of the trust. It 
was held by the Madras High Court that the contribution was 
in fact a tax, and that it was within the prohibition enacted. by 
Anicle 27. Before the Supreme Court to which an appeal 
against this decision was taken, tt was not seriously disputed 
that af the contribution under section 76 was really a tax it 
would be bad, for the reason that the State legislature had no 
competence to levy it. The real controversy centred round 
the question whether the contribution was what it purported 
to be, fee for services rendered, or whether it was in reality 
a tax. Discussing this question, B. K. Mukherjea J. held (v) 
T that it was not a fee because the amount of the contribution 
m Was not correlated to the actual services rendered and was 
| paded according to the capacity of the payer to pay and further 
T the collections were merged in the general revenues of the 
Mate and not earmarked to meet the expenses of services by 
— the State. The principles laid down in this decision were 
followed in Ratilal V. State of Bombay (w), Sri Jagannath V. 
| State of Orissa (x) and Moti Das V. S. P. Sahi (y). 
— . m Ratilal V. State of Bombay (w). the question related to 
- the validity of section 58 of the Bombay Public Trusts Act, 
- 1950, which makes it obligatory on every public trust to pay MES 
" contribution, which was fixed by the Rules at two per cent of — 
om annual income. Section 57 of the Act provides for — 
gt Stablishment of a fund called the Public Trusts Adminis- -— 
n Fund, and the collections under section 58 were to be = 
id into this fund. It was held by the Supreme Court that XT 
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in a special fund created by section 50. On these provisions, 
the contribution was held by the Supreme Court to be a fee and 
upheld. 

In Mou Das V. 5. P. Sahi (a). the attack was on section 70 
of the Bihar Hindu Religious Trusts Act, 1951, which provides 
that for the purpose of defraying the expenses incurred im the 
administration of the Act the trustee of every religious trust 
shall pay to the Board such fee not exceeding five per centum 
of its net income as the Board may from time to time deter 
mine. There was also a provision for the creation of a 
separate trust fund to be vested in the Board and the collections 
were to be credited to that fund. It was held by the Supreme 
Court, following the decision in Sri Jagannath V. State of 
Orissa (b), that the contribution was a fee and not a tax and 
it was valid. 

After the decision of the Supreme Court in The Commis 
sioner. Hindu Religious Endowments, Madras V. Sn 
Lakshmindra Thirtha Swamiar (c) the legislature of the Madras 
State amended section 76 of the Madras Hindu Religious and 
Charitable Endowments Act, 1951, by providing that the 
contributions were to be credited to a special fund to be 
utilized for the purpose of carrying out the services under the 
Act. The validity of this provision was challenged in 
Sudhindra V. Hindu Religious and Charitable Endowment 
Commissioner, Madras (d), but it was held by the Madras High 
Court that having regard to the amendments made, the 
contribution must be regarded as a fee and that section 76 (I) 
was valid. 1 

Dealing next with the question whether if the contribution - 
is a tax, it is repugnant to Article 27, the Madras High M 
answered it, as already stated, in the afhrmative in 
Theertha Swamiar V. Commissioner, Hindu Religious Endow. 
ments, Madras (c). But the only contention that would appear - 
to have been urged in that case in support of the levy was that | 
the realisations were not specifically appropriated by the AG — 
ee nea ee ancien o — 
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that all the revenues received by the State should form part 
of a consolidated fund, and appropriations therefrom should be 
made for the purposes and in the manner provided in the 
Constitution, that to attract Article 27 it was not necessary 
that the Act imposing the tax should itself provide for the 
appropriation, and that having regard to Article 266, the levy 
under section 76 was hit by Article 27. In dealing with this 
question, the Supreme Court observed that what was 
forbidden by Article 27 was the special appropriation of the 
proceeds of any tax in payment of expenses for the promotion 
or the maintenance of any particular religion, that the reason 
underlying this prohibition was that, the State under the 
Constitution being secular, it would be against the policy 
underlying it to pay out of public funds any money for the 
promotion or maintenance of any particular religion, but that 
section 76 of the Madras Act did not contravene this provision 
because the contribution was not for the fostering or preserva- 
uon of Hindu religion but for ensuring that religious 
endowments were properly administered, that the provision 
had reference to the secular and not to the religious activities 
of the trust and that it was not hit by Article 27. In dealing 
with the same question in Sri Jagannath V. State of Orissa (f) 
B. K. Mukherjea J. observed as follows : 

“What is forbidden by Art. 27 is the specific appropriation 
of the proceeds of any tax in payment of expenses for the 
promotion or maintenance of any particular religion or 
religious denomination. The object of the contribution under 
section 49 is not the fostering or preservation of the Hindu reli- 
_ gion or of any denomination within it; the purpose is to see that 
- omae trusts and institutions wherever they exist are 
. properly administered. It is the secular administration of the 
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So far we have discussed the rights of Mohants and 
Shebaits in relation to the fundamental rights declared 
Part III of the Constitution. 

One other question which has arisen on the provisions of 
the Constitution remains to be considered. Many religious 
institutions especially Mutts own properties in more than one 
State. In State of Bihar V. Sm. Charusila Dasi (h), 
question was raised whether a State could enact a law so as to 
impinge on the administration of the properties of an 
institution situate outside the State. There the endowment 
had its headquarters in the State of Bihar. but it owned 
properties outside that State. The contention was that the 
legislature of the Bihar State had no competence to enact a law 
in respect of properties situated outside the State. The 
Supreme Court rejected this contention and held that the 
legislature of a State could enact a law binding on persons 
within the State, that effective control could be exercised over 
the trustees who were within the State, and that further the 
location of the institution within the State furnished on the 
analogy of taxation laws, sufhcient nexus to confer on the State 
legislatures competence to enact a law binding on them. This 
decision was followed in State of Bihar V. Bhabapritananda 
(i). There the question related to the validity of the prove 
sions of the Bihar Hindu Religicus Trusts Act, 1951, in so far 
as they were sought to be applied to the Baidyanath temple 
situated in Bihar. The temple owned properties also in the 
District of Burdwan in West Bengal and a scheme had also 
been framed under section 92 of the Civil Procedure Code for 
the administration of the temple by the District Judge of 
Burdwan, and that had been affirmed by the High Court of 
Calcutta. The contentions urged were that the provisions in 
the Bihar Act, 1951, were ultra vires in so far as they sought 








to affect properties in West Bengal and that they were further — 


open to the objection that they interfered with the exercise of — 





jurisdiction under section 92 of the Civil Procedure Code by — 
courts outside the State. gananing the Hagen 
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P» respect of religious endowments under the Act, was 
, as its effect was not to take away the jurisdiction of any 
| outside Bihar but to take the religious trusts in Bihar 
“of the operation of section 92, so that a court outside 

would decline to deal with them under section 92. It 
— necessary to add that provisions in the State laws 
z away the jurisdiction of the civil courts under section 92 
vesting the same in Boards constituted under the Acts 
re perfectly valid. and, in fact, much of the operation of that 
has become reduced by provisions of the kind enacted 
! several State statutes. 
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LECTURES A, XI & XII. 


Enforcement of religious and charitable trusts ; 
remedies for breaches of trust ; suits and judicial 
proceedings in relation thereto. 


Remedio In English law charitable trusts are synonymous with 
fer bre public trusts and what is called religious trust is only a form 
— of charitable trust. The beneficiaries in a charitable trust 
— being the general public or a section of the same and not à 


lih law. determinate body of individuals, the remedies for enforcement 
of charitable trust are somewhat different from those which 
can be availed of by beneficiaries in a private trust. In 
English law the Crown as parens patrie is the constitutional 
protector of all property, subject to charitable trusts, such 
trusts being essentially matters of public concern (a); and the 
Attorney General, who represents the Crown for all forensic 
purposes, is accordingly the proper person to take proceedings 
on this behalf and to protect charities (b). Whenever an 
action is necessary to enforce the execution of a charitable 
purpose, to remedy any abuse or misapplication of charitable 
funds, or to administer a charity, the Attorney General is the 
proper plaintiff, whether he is acting alone ex officio as the 
offcer of the Crown and as such the protector of charities, or 
ex relatione, that is to say at the request of a private individual 
called a ‘relator’ who thinks that the charity is being or has — 
been abused (c) The Attorney General appears not as an — 
ordinary plaintiff to obtain redress for a private wrong but —— 
rather as an officer of the Crown informing the Judge, another — - 
ofhcer of the Crown, of some neglect on the defendant's | Uno 
in the performance of a public duty and demanding a ied 
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tion of trusts, charitable or private, have been assigned to the 
Chancery Division. The jurisdiction, as already indicated, is 
more extensive when the trust is charitable than in case of a 
private trust and the court has jurisdiction not only to enforce 
and redress all breaches but also in certain circumstances to 
alter or modify the trust in a greater or lesser degree in 
accordance with the cypres doctrine (e). 
In English law there is a ^visitatorial power attached to all Visitors. 
eleemosynary corporations. A visitor has the right to settle 
disputes between members of the corporation, to inspect and 
regulate their actions and generally to correct all abuses and 
irregularities in the administration of charity (f). The law 
aliows to the founder of an eleemosynary institution full 
powers to make regulations for its creation and such powers 
indude the right of nominating visitors. Under the law of 
England as it stood before 1926, if a private person was the 
founder of a charitable corporation, then he and his heirs 
became automatically the visitors. The descent of the rights 
of a visitor to heirs has now been abolished by the Adminis- 
mation of Estates Act 1925 and it is not clear as to who would 
be visitor in default of appointment by the founder. Most 
probably such rights would devolve upon the Crown as they 
did when the founder's heirs became extinct or could not be 
found or the heir was a lunatic. 
The duties of visitors vary according to the terms of the 
foundation and ordinarily include the settling of questions 
_ ising out of the internal management of a charitable 
corporation and the interpretation of statutes relating to the 
foundation. They cannot, however. interfere in matters over 
ss Mich the E crm have a discretion or with the internal 
Management unless the trusts of the foundation are 
: (dene The Court again cannot control the  dis- 
Tet powers of a visitor unless they are exercised 
or asse nge ud and a eRe can be — only 
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quately expressed in the instrument of foundation (h) These 
Charity Commissioners have inquisitorial, administrative and 
to some extent judicial powers. They may inquire into the 
condiuons and management of charities within their jurisdic 
tion and for this purpose require accounts, ,statements and 
written answers to enquiries verihed by oath or otherwise from 
the trustees and other persons having custody of trust funds 
and documents or otherwise in possession of facts relating 
thereto. Ihev can also, if applied to by trustees or other 
persons connected with the administration of charity, give 
their opinion or direction or advice respecting the adminis 
tration, and any person acting on such advice or opinion 
would be indemnihed for any loss except in cases where the 
opinion was proved to have been obtained by wilful mis 
representation or suppression of facts. Their sanction is also 
necessary for institution. of certain legal proceedings. 








Board of By the Board of Education Act 1899, a Board of Education 
~ — was established charged with the superintendence of matters 


relating to education in England and Wales. 
It is neither necessary nor profitable for our purpose to 
enter into details regarding the functions of these statutory 
bodies or to discuss the various matters that arise in connection 
with actions that can be brought by or with the sanction of 
the Attorney General in England. The jurisdiction and 
the procedure relating to such matters are now regulated by 
Sir Samuel Romilly’s Act, the object of which is, as stated in 
the preamble, to provide “a more summary remedy in case of 
breaches of trust created for charitable purposes as well as for | 
the just and upright administration of the same. 
This short outline of the general principles of English law : 
would be useful to vou only to understand the different | 
lations in our country in relation to public religious and chari- — 
—— ——— 
P and principles of English law. One fundamental | Né a 
B. between English and Indian law lies in the fact dar u 
eR Sy A —— Vct a private character under Hin 
— | is not possible in English law. "nae ae 
— na trusts are concerned, there are 
enactments in this. country which impose some a 
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far as private religious trusts are concerned, there are no specific 
statutory enactments and the whole thing is regulated by the 
general law of the land. For purposes of convenience, I will 
take up for discussion first the law relating to enforcement of 
public religious and charitable trusts of the Hindus in India. 
I have told you already that from very early times the reli- Control 
gious and charitable institutions in this country came under —— 
the protection of the ruling authority. There are indeed no rulers over 
dear written texts directly bearing on the subject and the text —— 
of Narada, which says that "a king can reduce to slavery a ments. 
Sanyashin who is guilty of incontinence" suggests only in a 
vague way that the king had some sort of jurisdiction over reli- 
gious bodies and institutions. As I have pointed out, however, 
there was undoubtedly some sort of customary law in India 
rdating to temples and endowments which in the last resort 
had to be enforced by the king. Ihe Smriti writers make it a 
duty on the part of the king to uphold the customs and usages 
of the land unless they are contradictory to revelation; and 
Mitakshara in commenting upon a passage of Yajnavalkya relat- 
ing to enforcement of customs expressly refers to customs in 
connection with management of temples (1). Ihe duty of pro- 
tecting endowment is one of the primary duties of the king as 
mentioned in Sukraniti and other treatises (j), and this is borne 
out by various historical documents which exist even at the 
present day (k). That such jurisdiction existed in ancient 
umes has been asserted in more than one pronouncement of the 
Judicial Committee as well as of the other High Courts in 
India. In Raju Muttu Ramlinga V. Perianayagum (l) it was 
_ Observed by the Privy Council that there could be little doubt — 
that this superintending authority over temples and religious Iq | 
was exercised by the old rulers. Sir Montague | 
Orem in course of his judgment in this case relied upon the abes 
| 9pinior expressed by Nelson in his Madura Manual that “the pem 
Ea nakartas of the Pagodas had but little communication with — 
—— and regarded no earthly superior except the king EU 
f. D was independent of all control and acted alto- mE 
freedom naturally led to — 
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ram (nm) that “under the native system of Government though 
it was looked upon as a heinous offence to appropriate to secular 
purposes the estate that had once been dedicated to pious uses 
vet the State in its secular executive and judicial capacity habi- 
tually imtervened to prevent fraud and waste in dealing with 
religious endowments.” 


The British Government, when it was established in India, 
following the tradition of the former rulers, asserted, by virtue 
of its sovereign authority. the right to visit public religious and 
charitable endowments and prevent and redress abuses in their 
management. What the extent and character of these right 
were it is dificult to define precisely. Though spoken of & 
rights of ‘visiting’, they were certainly not identical with vist 
tatorial rights as they exist in English law. The powers obviously 
included those of superintendence and the proper appropriation 
of the endowments of both Hindu and Mahomedan temples and 
religious establishments, the preservation of the structures of 
such institutions and the management of their affairs through 
trustees or managers. Evidence was given in a Madras case (0) — 
that the Pagoda funds were in a particular case employed far = 
the construction of bridges and other public works and even TH 
for setting hired watchers to detect thefts within the Pagoda. 
Such instances may be ignored, as exceptional cases. On the — 
whole, the powers exercised by the Government were of the TT 
same type as were subsequently entrusted to the Board d 7 
Revenue by the Bengal and Madras Regulations of 1810 and | — 
1817 respectively. Even prior to the passing of the Regulations —— 
it appears that this superintending authority was € deed | 
through the agency of Collectors of the Districts. | 

With regard to public religious and charitable endowmen? — 
a Regulation was passed in Bengal in the year 1810 ing F e 4 
lation XIX of 1810) and one for Madras in the year 1817 (being | 
Regulation VII of 1817). These Regulations vested the generat 
uperi | of all ‘public endowments in the - | 
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just to have an idea of the nature of the provisions made in 


these laws. 


The preamble to the Madras Regulation of 1817 after 
stating that large endowments had been granted by former Gov- 
enments as well as by the British Government and individuals 
for the support of temples and that the produce of such endow- ] 
ments were in many instances misappropriated, declared it “to 
be the duty of the Government to provide that all such endow- 
ments be applied according to the real intent and will of the 
grantor. Under section 2, the general superintendence of all 
endowments in land or money granted for the support of...... 

Hindus temples or colleges or for other pious and beneficent 

purposes and of all buildings such as bridges, choultries and 

chatrams is vested in the Board of Revenue. Under sections 3 

ind 5, a duty is imposed upon the Board of Revenue of seeing 

that the endowments are appropriated to the purposes for which 

they are granted and to the repairs of the buildings ; and under 

ction 4, the Board is empowered to dispose of buildings which 

annot be repaired. Section 7 empowers the Board of Revenue 

to employ local agents in each district who would be subject to 

their control, to carry on the duties entrusted to the Board. 

‘ection 8 provides that the Collector in each Zilla shall be ex- 

dicio one of such agents. Under section 9, which corresponds 

tO section 10 of the Bengal Regulation, it is the duty of the local 

agents among others to report to the Board of Revenue any 

instance in which they may have reason to believe that lands or 
| buildings or the rents or revenues derived from lands are un- 
_ Wsüy appropriated. Under section 10, the agents have got 
= 16 report to the Board the names of the present trustees and 
Tm _ Managers of such institutions and by what authority they were 
appointed Under section ll again the local agents are to 
| for CE Rodel cf Jueveiue of all raaa ka lit dim ci al o mM 
€ trustees, managers or superintendents, whether these offices. pe 
E or in the nomination of the Government and in 
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ably to the intent of the grantor and not to resume any part of 
them or their produce for the benehit of Government. 

These Regulations certainly did not extend to the whole 
of India and were confined to the Madras and Bengal Pres- 
dencies. In Bombay there was a Regulation viz. Regulation 
XVII of 1827 which related to endowments of this character. 
On the whole, the control exercised by the Board of Revenue 
was very much benehcial to the institutions and the system was 
allowed to continue ull 1841 and 1842, when in deference to 
strong objections taken by some persons in England to the 
exercise of control over Hindu and Mohammedan religious 
establishments by a Christian Government, the Board was 
advised to withdraw, as far as possible, from active management 
of the religious institutions. No alteration, however, was made 
in the Statutes till 1863 when the Religious Endowments Ac 
(Act XX of 1863) was passed. This Act repealed the Bengal 
and Madras Regulations so far as they related to purely reli- 
gious institutions and the control exercised by the Board of 
Revenue and local agents was transferred to non-official com 
mittees constituted under the Act. Though the Regulations 
are no longer applicable to religious endowments, yet their 
provisions are still material for the purpose of determining the 
cases which would attract the operation of the Religious Endow- 
ment Act, the Act being applicable only to those religious insti- 
tutions, which came within the purview of the Regulations. 

It would be convenient at this stage to examine briefly the 
provisions of the Religious Endowments Act. The Act divides 
all public religious endowments into two classes, which am —— 
described in sections 3 and 4 respectively. Section $ deals with — 
cases in which at the time of the commencement of the Act the - 
temple or other religious establishment was one to which the - 
Bengal or Madras Regulation applied and it was an i | 
in which the right of nomination of the trustees, | r o 
superintendent thereof was vested in or was exercisable by th 
Government or any other public officer or such nomination wa 
subject to the confirmation of the Government or any oth 
public officer. Section 4 on the other hand relates. 
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son to take the place and exercise the powers of Board ot 
Revenue and the local agents under the repealed Regulations. 
Such committee shall consist of 3 or more persons and section 
8 lays down that they shall be appointed from among persons 
professing the religion, for purposes of which the religious estab- 
lishment was founded or maintained and in accordance with 
the general wishes of those who are interested in the main- 
tenance of the institutions. For purpose of ascertaining the 
general wishes of such persons, the local government is entitled 
to cause an election to be held under such rules as may be 
framed by them. Under section 9 every member of the com- 
mittee thus appointed shall hold his office for life unless re- 
moved for misconduct or unfitness by an order of the court. 
Section 10 lays down the procedure to be followed in filling up 
any Vacancy among the members of the committee. Section 11 
forbids any member of the committee to be also a_ trustee, 
manager or superintendent of the institution; and section 12 
provides that on the appointment of such committee the Board 
of Revenue and the local agents functioning under the Regula- 
tions shall transfer to such committee the properties of the 
endowment in their possession or under their superintendence. 
In case of religious endowments in which the right of ap 
pointment is not vested in or subject to confirmation of Gov- 
“mment, the properties controlled by the Board of Revenue are 
tansferred by section 4 itself to the trustee or manager as the 
«se may be: and the entire management of the institution. 
would vest in such trustee or manager (section 6). If any 
Vacancy occurs in the office of any such trustee, power is given 
by section 5 of the Act to any person interested in the 
temple or establishment or in the performance of the 
worship of the service thereof, to apply to the civil court to - 
- 3ppoint a manager of such institution ; and the manager thus 
appointed by the civil court was to act as such unless some other 
EL bv suit, have established his right of succession to 
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It may be mentioned here that under section 12 of the Aa 
mentioned above, the properties of the endowment do not vest 
in the committee. The properties remain with the idol or the 
institution as the case may be and the trustees or managers are 
competent to institute suits or proceedings in relation to them 
(p. The duties of management are really carried on by trustees 
or managers subject to the supervision of the committee and 
the courts would not ordinarily interfere with the acts of the 
committee provided the members of the committee. are not 
proved to have acted dishonestly or in excess of their authority. 
In Seshadri Ayyangar V. Nataraja (q), the plainuff, who was 
appointed a trustee of a Hindu temple, under the Religious 
Endowments Act of 1865, was suspended from his office by the 
temple committee on certain complaint being made against him 
without calling from him any explanation. As he refused to 

acquiesce in the order of suspension, the committee dismissed 
him altogether. On a suit being filed by him against the com 
mittee it was held by the High Court that a trustee in the posi 
tion of the plaintiff could not be dismissed from office except 

good cause shown and that his conduct subsequent to the 
order of suspension did not amount to such good cause. The 
order of suspension itself was held to be illegal. 

The fact that a temple committee has been appointed does 
not oust the general jurisdiction of the court to make any order 
that it considers necessarv for due administration of the trust. 
The true principle undoubtedly is, that the courts. would not 
ordinarily interfere with the statutory powers conferred upon ——— 
the members of the temple committee so as to deprive them of — 
their legitimate functions. But the general right of a subj — — 
to ask for the court's assistance to set right abuses or to have 3 
other remedies independent of the statute is not | 
away. In England it is settled law that the court's juri 
to make suitable orders in case of a charitable trust is n 
any way affected by reason of the existence of vi 
mic ae a rec pé. ines qm pore 
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one whether a corporation sole or aggregate or the heir of the 

founder is a mere nominal ofhce, the duties and functions of 

which are rarely if ever spontaneously performed. But the law 

i not so. Where there is a clear and distinct trust this court 

admunisters and enforces it as much where there is a visitor as 

where there is none.  Ihis is clear both on principle and on 

authority.” It was held by the Madras High Court in Sitha- 

rama Chetty V. Sir S. Subramaniya Ayyar (s) that in spite of 

there being a committee constituted under the Religious Endow- 

ments Act the court has jurisdiction to frame a scheme under 

section 92 of the Civil Procedure Code and introduce changes 

in the administration which the committee is not legally com- 

petent to introduce but what the court considers desirable to 

meet the altered circumstances of the time. 

Section 13 of the Act is divided into two paragraphs. The Section 
first paragraph imposes upon all trustees, managers and super- ire 
mtendents the duty of keeping accounts. This applies to lity of 
endowments coming both under sections 3 and 4 of the Act and — 
mrespective of the fact as to whether or not there is a temple accounts. 
committee appointed in respect to such an establishment. The 
second paragraph applies where a temple committee is appointed 
and it has been made the duty of the temple committee to 
require the production of such accounts at least once a year. It 
would not be proper to confire the operation of the first para- 
graph of the section also to cases where a temple committee is 
functioning. It is when there is a temple committee in exis- 
tence the accounts would have to be produced before such 
committee, but that does not mean that otherwise the trustees 
are not bound to keep accounts at all. 

‘Section 14 of the Act lays down an important provision 
 Wnder which any person or persons, interested in a religious 
 Stablishment, May institute suits against trustees. managers, F 

E or members of the temple committee for any — 

misfeasance, breach of trust or neglect of duty and empowers wy SR 

. S œurt`to direct specific performance of an act, award C ME 

E * and remove the trustee, manager or superintendent. aa 

ure of pa interest a person to poc 
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in the benefit of any distribution of alms, shall be deemed to 
be a person interested within the meaning of section 14. Under 
section 18 such suits could be instituted only after obtaiming 
leave from the court on a preliminary application and the court 
shall grant leave on being satisfied that there are sufficient 
prima facie grounds for the institution of the suit. Section 18 
further provides that if the court is satished that the sum has 
been for the benefit of the trust and no party to the suit was to 
blame, it may direci the whole or any portion of the costs of 
the suit to be paid out of the estate. The court spoken of in 
the Act is the principal civil court of original civil jurisdiction 
in the district. Sections 16 and 17 expressly provide for refer 
ence of any matter in dispute in such suit to arbitration. 
The provision of section 14. is perfectly general im ms 
character and it gives any person, who has any kind of interest 
in a religious institution, right to institute suits for prevention 
or redress of maladministration. The provision of section 92 
of the Civil Procedure Code, as I shall point out to you later 
on, is more comprehensive and differs in some respects from 
that of section 14. So far as the forms of relief to which both 
these provisions relate are the same, persons interested in the 
trust have certainly the choice to proceed either under section 
14 of the Religious Endowments Act or under section 92 of the 
Civil Procedure Code. There are three kinds of relief which 
can be given in a suit under section 14. In the first place, the 
court may direct a specific performance of an act as for example, 
to build a temple with funds raised for it. In the second place. 
it may decree damages and costs against a trustee, manager or 
member of a committee ; and lastly it may direct the removal - 
of such trustee, manager, superintendent or member of the con ` 
mittee. The section does not empower the court to frame a _ 
scheme for the managemen: of the temple (t). Undoubeediy sf 
section 14 creates a special jurisdiction in civil courts for the — | 
purpose of deciding matters relating to public Mie -— 
and to that extent the jurisdiction is exclusive amd. me 
suits in the ordinary way. On the other hand, it gives s 
facilities for such suits which can be brought by any / 
interested in the endowment. It should be borne in min nd. | 
the Religious Endowments Act does not apply to the P 
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Court could exercise the same powers as could be exercised by 
equity courts in England in the matter of public trusts and sec- 
on 41 of the East India Company Act, 1813 conferred powers 
on the Advocate General similar to those of the Attorney 
General in England. It was observed by Sir Richard Garth, 
C. |. in Panchcowree Mal V. Chumroo Lal (u), “we do not con- 
sider that the legislature had in its contemplation to interfere 
with the procedure of the Supreme Court in reference to trusts 
concerning property which could not under any circumstance 
come under the direct control of Government. Such a suit as 
the present is not brought under Act XX of 1863, but under the 
ordinary original jurisdiction of this court inherited from the 
Supreme Court and conferred upon the Supreme Court by its 
charter, a jurisdiction similar in its general features to that of 
the Lord Chancellor in England." The Act is also not in force 
m the Province of Bombay with the exception of North Canara. 
Section 19 of the Act empowers the court before giving any 
lave under section 18 or after such leave is given and at any 
ume during the proceeding of the suit to order the trustee, 
manager, superintendent or any member of the committee to 
m court the accounts of the trust. Section 23 leaves the 
Government control unaffected in regard to non-religious chari- 
able trusts or buildings of antiquity and of historical value 
which are not affected by this^Act at all. Where the endow- 
ments are partly for religious and partly for secular purposes, 
“ction 21 allows the Board of Revenue to determine what 
Pwuüon of the endowment shall remain under its superin- 
*ndence for secular purposes and what portion of it should be 
Wansferred to the trustee, manager or the committee. 
b The Religious Endowments Act cannot be said to provide 
equate protection to public religious trusts against abuses 





E which led to their control by the State. The remedies provided 

E. by the Act certainly do not go far enough. The only legislative 

| Prevision which attempts to remedy in a large measure the 
. uses in the management of public charities is that contained 
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unconnected with religious teaching or worship, while the later 
Act deals with both religious and charitable trusts. 

The object of the Charitable Endowments Act, as the pre 
amble shows, is to provide for the vesting and administration of 
property held in trust for charitable purposes. Section 2 of the 
Act defines ‘charitable purpose’ as including “relief of the poor, 
education, medical relief and the advancement of any other 
object of general public utility but not including a purpose 
which relates exclusively to religious teaching or worship." Sec 
tion 3 empowers the Governor General-in-Council to appoint an 
officer of the Government called “the Treasurer of Charitable 
Endowments” for the territories subject to any local Govern- 
ment. On application by the author of a trust or by the trustees 
themselves, if they have been already appointed, the local Gov- 
ernment may order, by notification in the official gazette, that 
the trust property be vested in the Treasurer of Charitable 
Endowments on such terms as may be agreed on between the 
local Government and the applicant (v). The local Gover 
ment may also settle a scheme in such cases for the administra- 
tion of any property which has been or is to be vested im the 
Treasurer of Charitable Endowments. The scheme so settled 
may, in a similar manner, be modified or substituted by another 
scheme (w). The other provisions are not much material for 
our present purpose. 

The Charitable and —— Trusts Act is not confined 
to non-religious charitable trusts but applies to religious trusts — 
as well. The Act is intended to provide facilities for the obtain _ 3 
ing of informations regarding trusts created for public purposes - 
of a charitable or religious nature and to enable the trustees of © ] 
such trusts to obtain the direction of a court on certain matters 
and to make special provisions for the pavment of the — 
ture incurred in certain suits against the trustees of such trusts 
The expression ‘court’ in the Act means the Court of the Dis E 
trict Judge or any other Court empowered in that behalf by the — x 























of its ordimary original civil jurisdiction (x). Section 3c of k E 
Act provides that any person having an interest in any € — 
or constructive trust created or existing for a public pur pose 
of a charitable or religious nature may apply by | to the 
court within the local limits of whose j 

al pa: ‘of the subject matter of the trust is situate, t 
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an order embodying all or any of the following directions 
-—{1) Directing the trustee to furnish the petitioner 
through the court with particulars as to the nature and objects 
of the trust and of the value, condition, management, and appli- 
cation of the subject matter of the trust and of the income 
belonging thereto or as to any of these matters ; and (2) direct- 
ing that the accounts of the trust shall be examined and 
audited. 
The period of accounting is limited to three years prior to 
the date of the petition. Section 4 provides that such petition 
i$ to be in writing. signed and verified in the manner prescribed 
by the Civil Procedure Code for signing and verifying plaints. 
‘Section 5 prescribes the procedure to be followed in dealing 
with such petition. The court has got first to satisfy itself on 
such enquiry, as it thinks proper, whether the trusts to which 
the petition relates is a trust to which this Act applies and the 
petitioner has an interest therein. After that, it shall fix a date 
for the hearing of the petition and cause a copy of the same 
_to be served upon the trustee or any other person to whom in 
“Ms opinion notice of the petition should be given. 
Eg it would be open to the opposite party to the petition to 
. file a written statement signed and verified in the manner pres- 
 wibed for signing and verifying of pleadings in the Civil 
— Code. On the date of hearing if the opposite party 
< denies the existence of the trust or denies that it is a trust to 
em this Act applies and. undertakes to institute, within three 
— a suit for a declaration to that effect, the court shall 
— es stay of the proceedings and the stay will continue so long 
. 35 the suit is not finally decided. If, however, no undertaking 
== 4 ' given or if after the expiry of three months, no suit is insti- * 
"ed. The court shall itself decide the question and give such * 
* n as it thinks proper. It is expressly provided that the fest. 
"rt shall not try or determine any question of title between | 
| Eee and any person claiming title adversely to the 
i3 If à trustee without any reasonable excuse fails to com- 
4 "th an order made by the court as A anara such 
à without prejudice to any other arpa ie 
pe incur under any other law, be- Y 
— ——— of trust affording ground for a Suit under 
og N —* the Civil Procedure Code. | 
nde — poe ds — the trustee of a p 
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perty. and the court shall give its opinion, advice or direction 
as it considers proper. Ihe court, however, should not give an 
opinion, advice or direction on any question which it considers 
to be a quesuon not proper for summary disposal. The other 
important provision is that contained in section 10, under which.— 
the court is empowered in any suit under secuon 14 of the 
Religious Endowments Act or section 92 of the Civil Procedure 
Code, on the application of the plaintiff and on hearing the 
defendant to make an order directing the defendant, either tc 
furnish security for any expenditure incurred or likely to be 
incurred by the plaintiff in instituting and maintaining such 
suit or to deposit such sum as the court considers sufficient to 
meet such expenditure either in whole or in part. When any 
money has been deposited in accordance with the order thus 
made, the court may make over to the plaintiff the whole or 
any part of such sum for the conduct of the suit subject to 
taking such security from him if it is considered proper. The 
only substantial advantage which persons interested in the trust 
may gain by following the procedure laid down in the Act t 
to obtain material informations relating to the trust. Of course, 
the trustee may refuse to give informations, but in that case the 
petitioner gets this advantage that such act on the part of the 
trustee amounts to a breach of trust within the meaning of see 
uon 92 of the Civil Procedure Code. The whole procedure, 
however, is of a summary character and no decision on any 
point is final or can operate as res judicata. Section 12 of the 
Act expressly lays down that no appeal shall lie from any order 
passed or against any opinion, advice or direction given under 
the Act. 
I now come to section 92 of the Civil Procedure Code. The 
section, as it stands at present, is a reproduction, with certain 
changes, of section 539 of the Civil Procedure Code of 1882 
In the Civil Procedure Code of 1859 there was no —* — 
vision for institution of suits in relation to public charit z zs he 
The provision was made for the first time in the-Gode UE E » 
The words used in the Code of 1877, however, were c — 
created for public charitable purposes" and it was held t wie 
did not apply to religious trusts or to trusts which re TE 
religious and charitable (y). - — —— 
"public charitable or religious purpose" was used a 
all ambiguity it has now been replaced by the | 
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Code. Clauses (a) and (b) of section 92 were not in section 
539 of the old Code, though with the exception of a few 
dissentient opinion they were held to be included within the 
other clauses of the section, particularly the last clause. The 
additions made in the present section have set at rest all doubts 
| on these points. Another point upon which there was conflict 
| of opinion under the old Code was, as io whether the provision 
| of this section was mandatory or was mere enabling and per- 
missive. If it was mandatory, a suit of the character mentioned 
imm the section would have to be brought in accordance with 
these provisions and not otherwise. On the other hand, if it 
was permissive, the right of suit that existed independently of 
this section would not be taken away and it would be open to 
the aggrieved party either to avail himself of the form of remedy 
laid down in this section or else to institute proceedings under 
the law as it stood prior to the introduction of this section. 
The conflicting views taken on this point were discussed by 
Mr. Justice Woodroffe of the Calcutta High Court in Budreedas 
V. Choonilal (z), and the learned Judge himself was of opinion 
that section 539 was not mandatory: it was cumulative and not 
restrictive in its effect. In the opinion of Woodroffe, J. if a 
suit was maintainable prior to the enactment of the section 539 
of the Civil Procedure Code it could be instituted independently 
of that provision even though it was upon such a cause of action 
and for such relief as were mentioned in it. 
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| Thi conflict is now ended by enactment of sub-section (2) 


t which clearly lays down that the jurisdiction that is created by 
| the section is a special jurisdiction in regard to a class of cases 
| Which the section contemplates : and to the extent that a special 
| Procedure is laid down for such cases the procedure is compul- 
E ity with which would be faial to the obtaining 
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 unle itis instituted in the manner provided therein (z"), and 
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ments whereas section 92 of the Civil Procedure Code deals 
beth with charitable and religious trusts.. The only relief 
clarmable under the Endowments Act is the removal of the 
manager and that on grounds of misfeasance, breach of trust 
or megiect of duty” There is no provision for appointment of 
mew trustees under the Endowments Act nor for settlement of a 
“heme. Bet im case of religious endowments of a public 
character to which the Act applies, it ts open to the party to 
proceed either under the provisions of that Act or in confor 
tty with the requirements of section 92 of the Civil Procedure 
wde. of the reliefs chimed bw him are such as are obtamable 
under both the provisions. 

In framing section 539 of the old Code the legislature 
undoubtediy had before it, as a model. Sir Samuel Romillys 
Act im England. The language of the two provisions are, how 
ever, mot the same and one material difference lies in the fac 
that the procedure under the English Act is of a summary 
nature commenced by an application, whereas in the Indian 
Code it has been given the form of a regular suit which is not 
to be tried in a summary manner. [Et is not pertinent to dis 
as to how far the decisions of English courts given unde — i 
Romillvs Act can be invoked as authorities for deciding — 
under section 92 of the Civil Procedure Code. Ther 
mot be altogether irrelevant. though hee RÀ 
for an I Indian Court to base its decision 
fa). 
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trust to be made parties to a suit. The only relief possible was 
under section 30 of the old Civil Procedure Code which corres- 
ponds to Order | Rule 8 of the present one; but that too 
was neither convenient nor effective in all cases. The jurisdic- 
tion of both the High Courts and the mofussil tribunals is 
now afirmed and controlled bv section 92 of the Civil Proce- 
dure Code and a special procedure has been laid down which 
while obviating the inconveniences inherent in suits in which 
a large and indefinite number of persons are interested, has at 
the same time provided an effective check upon reckless and 
harassing litigation. As a suit under section 92 of the Civil 
Procedure Code is a representative suit, the court is enabled 
to decide effectively and finally what is best in the interests of 
the public. whenever a case relating to administration of pub- 
lic religious and charitable trust comes up before it under 
section 92 of the Civil Procedure Code. 


To attract the operation of section 92, the suit must be 
of a certain character and pray for certain reliefs. In the first 
place, the suit should relate to a trust created for public pur- 

poss of a charitable or religious nature. In the second place, 

it must proceed on an allegation either of breach of trust or of 
the necessity of having directions from the court for the 
administration of trust. In the third place, the reliefs claimed 
. must be one or other of the reliefs specified in the section and 
= lastly, the suit must be one brought in a representative capa- 
= Gty in the interests of the public or of the trust itself and not 
= ML eee the private rights of the plaintiff (d). If these 
- . tenditions are Lus the suit can only be brought in con- 

Ee the provisions of section 92 of the Civil ' NICO 
Such suit has got to be instituted by the Advocate- OD 
ier officer as is empowered by the Provincial Govern- 
— or it can be instituted by two or | 
E pes 
EEY rage i aE a ollector or 
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The first condition necessary to bring a case within the 
purview of the section is the existence of a trust, whether 
express or constructive, for public purposes of a religious or 
charitable nature. <A private trust is outside the operation of 
the section (e), which proceeds on the footing that a publi 
trust exists. A suit merely for deciding whether a public trust 
exists Or not is not one which the section contemplates. Bat 
although mere declarations are outside the scope of section 92, 
yet when reliefs contemplated by the section are claimed and 
such reliefs cannot be granted without the determination of 
the question as to whether a public trust exists or not or 
whether a particular property appertains to a public trust 
such questions would have to be decided by the court (f). The 
existence of a public trust must have to be proved if it is demed 
by the defendant, but the mere denial of the defendant would 
not oust the jurisdiction of the court under section 92 of the 
Civil Procedure Code. The nature of the trust can be proved 
by evidence like any other fact. 

The true scope of section 92 was considered by the Supreme 
Court in Mohunt Pragdasji V. Ishwarlalbhai (f). Therein i 
was observed that a suit under section 92 was maintal 
only if it related to a public endowment and was laid agains 
a trustee for one or more of the reliefs mentioned in the sec 
tion, that when once the coriclusion was reached that the 
trust was private, the section ceased to be applicable, and that 
though relief by way of declaration as to the character of the 
trust could be given as ancillary to granting amy of the relies — 
mentioned in the section (f), where there was no ground for - 
granting any of those reliefs it was not proper to — 
ration as to the character of the trust. It was = 
that on the finding that the charges of misappropriation Wasi 3 
the trustee were not established and that there was no ground 
for granting relief by way of removal of the trustee or ir c 
a scheme, it was not proper to grant a declzration that the pro 
perties were trust properties. It was also observed, f | 
the decision of the Privy Council in Abdur Rabim V. B 
(P), that a suit for a declaration that certain prof 
tains to a religious trust would lie under the po | 
it did not fall within the ambit of section 92. 
n t iE — 
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or worshippers for a declaration that an alienation of the pro- 
perties belonging to an institution is not binding on it can be 
filed as a representative suit under Order |, Rule 8, and that 
is not barred under section 92, as a relief for declaration is 
not one which is mentioned therein (f*). 


The word “trust” has been used in the section in a general 
and not technical sense, and "public" means and includes a 
section of the public. In Vidyavaruthi V. Balusami (g) the 
Judicial Committee after reviewing the Hindu and Moham- 
medan law as to the legal position of a mohunt, shebait or 
mutawali laid it down that none of them are trustees in the 
srict sense, no property being conveyed to them in trust as 
happens in English law ; but it was held at the same time that 
they were answerable as trustees in the general sense for mal- 
administration. In Ram Prakas V. Anand (h), the Privy Coun- 
dl expressly held in regard to the head of a Mutt that although 
large administrative powers are undoubtedly vested in the reign- 
img mohunt, the trust did exist and must be respected. This 
decision was followed by the Privy Council in the subsequent 
«cse of Basudeo Roy V. Mohunt Jugal Kishore (i) where it was 
held that though the property of the Asthal was granted to an 

individual it was burdened with an explicit and unambiguous 

trust and that all acquisitions with the income thereof are sub- 
fect to the same trust. The head of a Mutt would certainly 
answer to the description of a trustee in the sense in which it is 
— ‘Wed under section 92 of the Civil Procedure Code and so also 
_ Would the shebait of a temple, provided the public or a portion 
= "hereof are interested in the performance of those duties and 
+ Mligations which are imposed on them in connection with the < 
pm 7 sate ies (j). Thus to attract the operation of sec- EE Er. 
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not merely morally bound to carry on certain duties for which 
he 15 answerable in law. (}'). 


The trust need not be express, it may be constructive as 
well. There are expressions used in some of the decided 
authorities which seem to suggest that a constructive trustee and 
a trustee de son tort are synonymous expressions. This view, 
as has been clearly pointed out by Woodroffe, J. in Budreedas 
V. Choonilal (k) is not strictly correct. The dispute may 
arise in every case as to who is the trustee in law and the 
defendant in a suit might purport to carry on the trust as 
though he was entitled to do in law though according to plain- 
tiff he was doing it unlawfully without any title. A person who 
without title chooses to take upon himself the character of a 
trustee becomes a trustee de son tort and is liable to account 
for what he has done or what he has received while so acting 
in the same way as if he were a de jure trustee. Such person 
may be described as a de facto trustee or a trustee de son for 
and is distinguishable from a trespasser out and out who does 

purport to act as a trustee at all but claims adversely to 
the trust. But as has been stated by Mr. Justice Woodroffe in 
the case cited above, there mav be a trustee de facto or de son 
tort both in respect of an express and a constructive trust. A 
constructive trust arises not by act of parties but by operation 
of law, as for example, when a trustee gains some 

















advantage by availing himself of his position as a trustee. Thus 


if a lease were the subject matter of a public trust, a construc — 
tive trust would arise if the trustee renewed a lease in his own — 
name (D. He would in such a case be deemed v bea waa 


for those interested in the original term and this — 





equally so if the trustee was a trustee as of right or a tr 
de son tort ; and were there a breach of such constructive t 
n donem Ronis eligere mee feces ^ | 

its profits for the purpose of the trust there would t 
breach of trust as is contemplated by the section. A s 
therefore, lie under this section against a trustee o 
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would be bad if it was filed without the sanction as provided 
therein (m*). 

The Madras High Court in Nelliappa V. Punnaivanam (n) 
seems to have taken the view that mohunts, shebaits and muta- 
walis would come under the description of constructive trustees 
within the meaning of section 92 of the Civil Procedure Code. 
This seems to be a far-fetched interpretation for which there 
is hardly any justification. As has been said already, the word 
“trust” has been used in section 92 in a general and not a 
restrictive sense. It connotes an obligation akin to that of a 
trustee in English law without ary legal estate in the property 
which the English trustee has got. There is no reason, there- 
fore. why a mohunt or a shebait should not be regarded as 
express trustee for purposes of section 92 of the Crvil Procedure 
Code. A constructive trust has a well-known meaning in Eng- 
lish law and its essential characteristic is that it arises by opera- 
tion of law independently of the act of parties. In this sense, 
it is hardly appropriate to speak of a shebait, mohunt or muta- 
wali as a constructive trustee. 

In the matter of constructive trust, an important distinc 
tion should be noticed between English and Indian law. If 
the trustee in breach of trust transfers the property to another 
person, and the alienee has notice of the trust, he is regarded 
in English law as a constructive trustee for the cestui que trust. 
He undoubtedly acquires the legal estate in the property by 
virtue of the transfer but as to the legal estate was annexed an 
equitable obligation in favour of the cestui que trust this 
obligation could be enforced against the transferee if he was 
fither a volunteer or even if the transfer was for value he had 
Notice of the same. Apart from the cases where a person 
ing a fiduciary position makes profits taking advantage of 
Tata q ion as such, a constructive trust arises generaliy under 
= EE natas a, seno haia sinc Marah, aaa bale KANA 
E E ampie equitable estate in him. To the extent that he 
IW MN cron. Be de —— 
E. d E ons | who have the equitable estate (0). This — 
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either to a Hindu religious endowment or even to a Moham- 
medan wakf. In law the shebait or mohunt is a mere manager 
who has not the legal estate in him as in the case of an Eng 
lish trustee. The transferee from such persons, therefore, does 
not get the legal estate and the question whether he purchases 
with notice of the trust or not is really immaterial. The shebait 
or mohunt has no right to transfer the property except in cer- 
tain exceptional circumstances recognised by law and the fact 
that the purchaser is a bona fide purchaser for value would 
afford no protection to him. An alienee of an endowed pro 
perty cannot, therefore, rank as a constructive trustee in law. 


This question was pointedly raised in a Calcutta case (p) 
which arose out of a suit instituted in relation to a wakf pro 
perty under section 92 of the Civil Procedure Code. The allega 
tions of the plaintiffs in substance were that the defendant No. | 
who was a mutawali of the wakf property transferred the same 
in breach of trust to defendant No. 2 and as the defendant 
No. 2 took possession of the same knowing full well that it 
was trust property, he became a constructive trustee in the eye 
of law and was hable to restore possession of the property to 
the legally appointed trustee. There was inter alia a prayer 
for removal of defendant No. 1 as mutawali and appointment 
of a new mutawali in whom the disputed property might be 
directed to be vested. One of the points debated in the case 
was whether on the allegations in the plaint the defendam —— 
No. 2 could be held to be a constructive trustee within the — 
meaning of section 92 of the Civil Procedure Code. The que 
tion was answered in the negative : firstly, on the ground that 
the principles of English law relating to constructive trust coud — 
not be applied to a Hindu debutter or Mahommedan wakf and E 
secondly, even if the English law applied, a purchaser of trust 
property with notice of the trust would be a bare trustee in 
English law who could not be called upon to perform ai 
the functions of a trust either de jure or de facto. 
right which the cestut que trust can assert —— gend 
right to follow the property in his hands. It is true that tł 
are decided authorities in English law —— 
even persons who are not trustees might by p 
fraud committed by trustees be regarded and made a 
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sold as the personal property of the mutawali and there was 
nothing to show that the purchaser was guilty of fraud or 
collusion in the shape of bringing about a transfer of the 
properties in breach of trust which he knew to exist. 

Secuon 92 applies only when the religious or charitable Public 
trust is for a public purpose. As Mitter, J. observed in Nobi ac 
Shirazi V. The Province of Bengal (r) the essential distinc- 
uon between a public and a private trust is, that in the for- 
mer the beneficiaries are definite and ascertained individuals 
or who within a definite time can be definitely ascertained, 
but in the latter the beneficial interest must be vested in an 
uncertain and fluctuating body of persons—either the public 
at large or some considerable portion of it answering a parti- 
cular description. The fact that the uncertain and Huctuating 
body of persons is a section of the public following a parti- 
cular religious faith or is only a sect of persons of a certain 
religious persuasion would not make any difference in the 
matter and would not make the trust a private trust. 

Whether the trust is public or private would have to be 
decided in each case with reference to the terms of the docu- 
ment if any; and if there is no document or its language is 
ambiguous, the decision would depend upon inferences which 
could be legitimately drawn from the evidence adduced in the 
«ase, the material evidence being of actual user and public 
pute. Ihe question at times becomes undoubtedly difficult, 
and although certain indicia of a public foundation have been 
‘nunciated in several decided authorities (sS) yet none of them 
«n be regarded as conclusive. The question generally arises 
m regard to temples. It was held by the Privy Council in 
A Din V. Gir Har Saroop (t) that it is possible that a 
temple which was a private one at its inception might be so 
dealt with, that in course of years it might become a public 
. ‘emple. The essence of a public foundation consists in dedica- 
"Won to the public and whether there has been any dedication 
. e^ individual case. In the case of Bhagwan Din V. Gir Har 
. A 99P (t) the facts were that a person squatting on a plot 
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made to him personally and his heirs “generation after genera- 
tion and descent after descent," The temple had grown, but 
the family had always treated it as private property, without 
any interference by the public, dividing the various forms of 
profit, whether offerings or rents, letting out portions of lands 
in their own names, closing the temple to the public when 
necessary for family purposes and erecting samadhs on the 
land in honour of the dead. Having regard to these circums 
tances, particularly to the fact that the original grant was m 
favour of an individual, it was held by the Privy Council that 
no public trust could be inferred, even though it was not dis 
puted that no Hindu worshipper was ever turned away or 
prevented from worshipping the deity or making votive offer- 
ings to the same; and further that the deity acquired consi- 
derable popularity in the Hindu locality. 

By way of contrast, I would ask you to advert to the facts 
in the Privy Council case of Pujari Lakshmana Goundan V. 
Subramania (u). The controversy in this case was as regards 
the character of the temple, that is to say, whether the temple 
was public or private. The circumstances attending the origin 
of the temple were rather peculiar. It is said that the founder 
of the temple dreamed that he should instal at his house at 
Kalipatta an idol of the God Subramanya Swami and that the 
god would come to his house and enable him to foretell events. 
He did instal that idol at his house and allowed Brahmins and 
other Hindus of various castes to worship the idol as if it was 
a public idol. He acted as the Pujari of the idol and received, | 
as such, offerings made to the idol by worshippers and fes — — 
which he charged in respect of processions and other religious — — 
services. The number of worshippers increased and with the — — | 
offerings and fees he purchased some jewels for the idol, but — — 
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In Narayan Bhagwant Rao Gosavi V. Gopal Vinayak 
Gosavi (u), the facts were that one Ganapati Maharaj of 
Junnar near Poona discovered as a result of revelation in a 
dream an idol of Balaji Venkatesh in the Tambraparni river 
in the south. He brought it to Nasik and worshipped it. His 
decendants acquired a gift of land from the Peshwa, built a 
temple and had the deity installed therein with ceremonies 
appropriate to a public temple. The public were freely 
admitted to worship in the temple and offerings made by them 
had never been refused. On these facts, it was held that 
though at the inception the idol belonged to the family, it had 
become a public endowment in course of time. The fact that 
the idol was a swavambhu and that it was moved from place 
to place was held not sufficient to displace the inference sug- 
gested by the other circumstances. In Sarat Chandra V. 
Rabindranath (u°), the image was originally the family idol of 
one Deenabandu and the puja was carried on by him and his 
successors. But in course of time the public came to worship 
in the temple. contributed to the extension of its buildings and 
participated in important festivals. It was held that notwith- 
#anding that at the inception the idol was a family debutter, 
it had become dedicated in course of time to the public. In 
Mahadeva V. Commissioner for the Board of Hindu Religious 
Endowments, Madras (u), it'was held that such dedication 
might be implied when the temple had been used by the 
Public for a long time, for purposes of worship. as a matter of 
might. In Balakrishna V. Ganesh Prasad (u*) it was observed 
that if a temple was not to start with private, evidence of user 
by the public would not detract from its private character. 
- would be so if the user was permissive, but not if it was 
a — It is submitted that as it is open to the founder 
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worthwhile to bear in mind a weighty observation made 
by Wallace. J. in a Madras case (v). “If the feature emphasis 
ed thus observed the learned Judge. “is a general characteristic 
of a public temple or of a private temple then it must bear in 
its own character some indicia of its public or private nature 
and im that case these indicia and not the fact that they appear 
im other temples are the real indicia of the nature of the temple 
in which they appear.” It was held in that case that where 
all castes of the Hindu public for centuries have been freely 
using a temple and have never been debarred from using it, 
and there is no evidence that they did so with permission, it 
would require strong evidence to persuade a court to hold 
that the temple is nevertheless intended for the use of one 
isolated caste or Tarward or family. 


There is a well recognised custom of feeding the poor m 
connection with religious ceremonies and worship of the idol, 
and there may be an arrangement for feeding the poor even in 
a private debutter: but where a Dharamsala was attached to 
a temple which is open to the public and the direction of the 
founder was to apply the surplus money that was not required 
for services of the temple towards feeding the travellers and 
maintaining a Sadavart, the circumstances were held sufficient 
to lead to the conclusion that the trust was for a public purpose 
of religious or charitable character (w). In Mohant Puran V. 
Darshandas (x) it was proved bv evidence that cerfain property | 
had been held for many generations for the purpose of sup 
portimg and maintaining Fakirs, entertaining visitors and for 
the giving of alms and there was no evidence of the — » 
being used for any other purpose. It was held that the c 
ought to presume the existence of a charitable or religious ti 
of a public character and that the institution did pot Toe 
public character for the simple reason paglaran > 
maintain Fakirs of a particular sect and the 
tenets of that sect. Ais has been said already; all x 
necessarily public and a mutt that is otherwise priv. 
become public because some persons are fed on | 
of the Guru Puja or a water pandal is maintained foe r su 
mnm mena rn. giras —— 1G t seasi 
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It happens frequently that a trust created ts of an Whether 
ambiguous character, that is to say, its purpose is partly private applies 
and partly public. Difficulties arise in such cases regarding the when. 
applicability of section 92 of the Civil. Procedure Code. — S 
Opinion has been expressed ın a Calcutta case that to find out public 
whether a trust is a public trust of a charitable or religious —— 
nature contemplated by section 92 of the Civil Procedure Code, 
the court must look to the real substance of the trust and the 
primary intention of the creator of the trust. The mere fact 
that there are certain provisions in favour of private indivi- 
duals along with some other in favour of the public, in a 
particular case will not take the case out of the provision of 
secuon 92 of the Civil Procedure Code (z) This case related 
to a wakf estate, the net annual income of which was about 
Rs. 1300/- and out of this a sum of Rs. 353/- was set apart for 
public purposes of a charitable or religious nature. It was held 
by the learned Judges that the amount by no means was 
à trifling or a disproportionate provision in favour of the public 
and consequently the suit was maintainable under section 92 
of the Civil Procedure Code. Reliance was placed by the court 
in support of its decision upon the pronouncement of the 
Judicial Committee in Vaidya Nath Aiyyar V. K. Swaminatha 
(à where the founder of the trust directed by his will that 
wothirds of the income of his property would go to his wife 
and the remaining one-third would go first towards the dis- 
charge of certain debts and thereafter to establish a Chatram 
lor the feeding of the poor. There was a further provision that 
after the wife's death, two-thirds of the income given to her 
would be applied to charity and one-third to the members of 
the family. On these facis the Judicial Committee agreed with 
the findings of the court below that the Chatram so established 
" Was a public trust. The decision of the Calcutta High Court 

. “as commented upon by Mr. Justice Amir Ali of the same court 
. ^ Abdul Halim V. Musst. Nasibunnessa 
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for public, a scheme could be framed under section 92 if it was 
substantially for public purposes (b). Where a wall created 
charities both private and public, and the income which was 
to be spent on the latter was substantial, it was held that a suit 
to remove the trustees of the endowment fell under section 9? 
(b°). 

It should be noted that the suit contemplated by section 9? 
proceeds on the allegation of a breach of public trust or 
is founded upon the necessity of having directions from the 
court regarding the administration of such trust. A trust may 
be partly private and partly public but in order to attract the 
operation of section 92, it is essential that a breach of public 
trust should be alleged. To determine, therefore, whether à 
case comes within the purview of section 92 or not it i 
necessary to see precisely what allegations are made in the 
plaint. If what is complained of relates entirely to the private 
part of the trust and has nothing to do with the portion which 
concerns the public, section 92 would obviously have no 
application (©. On the other hand, if the grievance of the 
plaintiff is that the public trust has not been properly carried 
out or there is misfeasance or neglect of duty in respect of the 
same, the suit would have to be framed in conformity with the 
provision of section 92 of the Civil Procedure Code. In a as 
decided by the Judicial Commissioners of Sind (d) a portion of 
a property was allotted for the benefit of the poor members of 
the Kachi Lohana community and the rest was devoted to other 
purposes; a suit was instituted in respect of the property 
without taking the sanction of the Advocate-General. It was 
held that the suit would fail for non-compliance with the 
provisions of section 92 of the Civil Procedure Code, even 
though the property allotted to charity constituted a »- 
portion of the trust property in respect of which the t was 
instituted. The correctness of the decision is open wd : 


though it may perhaps be justified on the ground that d 
as it was framed was of a comprehensive charac 


— 


the reliefs claimed related both to public as well as tc rh 
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The second condition which is to be fulfilled in order that Suit 

a suit may come within the purview of section 92 of the Civil sec. 92 
Procedure Code is that it should be instituted on the ground must 
that there has been a breach of trust or the directions from the ground 
court are necessary for administration of the trust. In English of breach 
law amy act or neglect on the part of a trustee which is not o. neces 
authorised or excused by the terms of the trust instrument or m P s 
by law is called a breach oí trust (e). The word "trust," as has ——— 
been said already, has been used in a general sense in section 92 from the 
and connotes an obligation or duty attaching to a person in E. 
charge of properties dedicated to religious or charitable 

purposes which could be enforced either in law or in equity. 

What has got to be alleged under section 92 of the Civil 
Procedure Code is a breach of such obligation or duty. 

An allegation of a breach of trust undoubtedly presupposes 

the existence of a trust but it is not necessary that the trust 

should be admitted by the defendant. The defendant can 

certainly deny the existence of the trust but such denial would 

not oust the court of its jurisdiction under section 92 of the 

Civil Procedure Code. If that were so, then every case of public 

charity might be excluded from the jurisdiction of the court by 

a bare denial on the part of the defendant that any public trust 

exists. The existence of a public trust is a jurisdictional fact 

which has got to be determined by the court itself like any other 

disputed fact upon the evidence that might be adduced by the 

parties (f). A suit under section 92 would lie even without 

any allegation of a breach of trust if it is necessary, according 
fo the case of the plaintiff, to have directions from the court 
regarding the administration of the trust. The directions as 
_ Mr. Justice Woodroffe pointed out in the Budreedas V. 
E: Choonilal (g) are such directions as are necessary for the carry- 2) 
- ing out of the trust and as are given to a trustee where there Le 
L Bome or a mew trustee where one i to be appointed. The * 
mature of the reliefs expressly mentioned in the section gives 
— 4e ^to- what these directions are. Thus a 
ed omoes gai wen be a —— direction under sec- 
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of a trustee either de sure or de facto and ts answerable as such. 
Of course, the defendant may deny that he is guilty of any 
breach of trust or even that any trust exists at all. Such denial 
as stated already would not take the case out of the scope of 
the section. But such cases must be distinguished from those 
where according to the plaintiff the defendant is a stranger © 
the trust and claims adversely to it. The question has been 
raised in various cases as to whether an alienee of trust property 
from the trustee can be impleaded as a party defendant ina 
suit under section 92 of the Civil Procedure Code or any relief 
can be claimed against him under that section. The view 
taken by the High Courts in India seems to be that i 
the essence of the plaintiff's claim against such alienee is that 
he is a trespasser and that the properties, of which he & 
in possession, should be restored to the new trustee that is to 
be appointed by the court, such relief is outside the scope ol 
section 92 of the Civil Procedure Code (i). On this point there 
is unanimity of opinion amongst the different High Courts in 
India ; difference, however, exists on the question as to whether 
such person is a proper or necessary party io a suit under 
section 92 of the Civil Procedure Code. | 

The Calcutta High Court has consistently taken the view 
im a long series of cases that it is not competent to the court to 
unplead the alienee of a trust property as a party defendant in 
a suit under section 92 of the Civil Procedure Code (j). The main 
ground underlying these decisions is, that a relief by way of 
cjecument of a trespasser or recovery of possession of trust pre 
perty from the hands of a person to whom it has been 
improperly alienated by the trustee cannot be brought within 
any of the specific clauses of section 92 of the Civil Procedure 
Code. It is also pointed out that a suit under section 92 5 - 
started by persons who are not prima facie entitled W 
possession themselves. So long as the old trustee — 
removed, the property remains vested in him Puro. 
only when a new ustee is appointed that he can 1 
admit of any doubt and in fact all the High Co — 
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The view that ts taken by some of the other High Courts, 
however, is that if the ground upon which a trustee is sought to 
be removed is improper alienation by him of trust property, 
the alienee is undoubtedly a person interested in the determina- 
tion of that question and in that sense he can be a proper party 
to a suit under section 92. It was held in Budh Singh V. Nirad 
Baran (k) that such suit would be open to the charge of 
misjoinder of parties if two different claims, one against the 
trustee and the other against the transferee, are joined in one 
and the same suit. Such procedure, it is said, is not warranted 
by Order | Rule 3 Civil Procedure Code, and the suit cannot 
but be complicated by reason of the special defence which each 
defendant might set up. 
The point is certainly not free from doubt. In Ghazailar 
Hussain V. Yawar Husain (l). Stanley, C. J. expressed the view 
that the impropriety of alienation of the trust property can be 
adjudicated upon in the presence of the alienee if he is made 
party to the suit. If, however, the alienee does not accept the ; 
hnding arrived at in such suit, then it may be necessary for the 
hew trustee to institute a fresh suit for recovery of possession 
of the property. In a later decision of the same High Court 
it has been held by Sulaiman and Daniels, JJ. (m) that where 
in à suit, instituted according to the provisions of section 92 _ 
of the Civil Procedure Code, itis found that the persons named 
as defendants are trespassers having no claim to be considered - 
as trustees of any sort, it is still the duty of the court to go on 
with the suit and if it finds that the property in suit is trust 
property, it can appoint new trustees though it cannot pass a 
. . decree for ejectment against the defendants. 
— The question was raised before the Madras High Court 
i pa Assam Raghuvala V. Pellati (n) Wallis, O. C. J. in his 
_ Mdgment approved of the view taken by the Calcutta High — 
. Court, but added that if an alienee desires to be made a party, ae 
oma order adding him a party might properly be made. Shesha- v 
1, J. "Was, however, of opinion that a trespasser, though not a EV 
qum ary was yet a proper party and the question regarding — — oS 
' of the alienation should be decided in his — EM S 
| —* were put forward by the learned Judge in support 
m. “In the first , it was said — — ce 
e would enable — court to give a proper de | 
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regarding the legality of the transfer as the alienating truste 
might not have any interest in contesting the suit. In the 
second place, it was pointed out that such a course would avoid 
a conflict of decisions. It may happen that the trustee 5 
removed on the ground that he has made an improper 
alienation of trust property, while it is quite possible that m 
the subsequent suit against the transferee the decision is given 
that the transfer was lawful. The learned Judge did not go 
to the length of saving that decision in section 92 suit would 
operate as a res judicata in the subsequent litigation, though 
according to him it would be a strong piece of evidence against 
the transferee. In €. N. Eralappa V. Balakrishna (0), opinion 
was expressed that a person who professes to derive his rights 
from a trustee and sets up a title hostile to the trust can be 
impleaded as a defendant in à suit under section 92 of the Civil 
Procedure Code though no decree for possession can be passed 
against him. It was said, that for the purpose of obtaining 
suitable directions from the court regarding the administration 
of the trust, it was quite proper to implead a stranger as a party 
ro such suit and reliance was placed in this connection upon 
the opinion expressed by Devodoss, J. in Venkatanarasimha V. 
Subba Rao (p) “Supposing”, thus observes the learned Judge. 
“there is in a village an ancient temple which has had no 
trustees within living memory ; supposing also that you cannot 
trace either the founder or his heirs; the temple is im 2 
neglected condition and I take it that some neighbour has 
annexed it to his own private property; in such a case what 
is to be the procedure ? If it is to be held that you cannot 
hle a suit under section 92 against the trespasser, the question 
naturally arises who is to be impleaded as a defendant to such 
a suit? Is it suggested that vou may take at random any 
chance worshippers and file a suit against them? Such a suit 

would be a farce and what purpose would be gained on sudha ⸗ 

suit being filed? If a suit cannot be filed ander eciam Sha 
emm estem irse baee 
ed. If it is on the other hand to be held 
has straightaway to be filed in the ordinary — 
trespasser, the question is who is to file such : 
no one competent to claim possession—as on : 
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Madras High Court in a later case (q) and Varadachariar, J. 
who delivered the judgment, made a distinction between an 
absolute stranger to a trust property and one who has come into 
possession through or in the right of a settlor or trustee. Even 
if the latter denies the trust or claims adversely to it, he can, 
it was held, quite properly be made a party defendant in a suit 
under secuon 92. The learned Judge further pointed out that 
the rules relating to joinder of parties are based on principles 
of avoiding multiplicity of suits not merely as involving waste 
of time and money but also possible conflict of decisions. It 
is not necessary to justify the addition of a defendant that he 
should be interested in all reliefs or questions arising between 
the plaintiff and the other defendants. Following this decision 
it was held in Narayana Sa V. Hanumanthappa (gg), that an 
alienee from a trustee was a proper party to a suit under 
section 92 as in his absence the court would not be able 
to finally and effectually adjudicate the questions involved in 
the suit. In Annapurnamma V. Collector of Vizagapatam (q’), 
the Madras High Court has held that it is not necessary that 
for every suit under section 92 of the Civil Procedure Code, 
there must necessarily be a trustee who can be sued as defendant 
and that if a trust has been created for a public purpose of a 
charitable or religious nature. a suit will lie for settling a 
«heme therefor. i 

The Bombay High Court has held (r) that when a breach 
of trust is complained of and where the alienee denies that the 
property is a. public trust for religious purpose, he does not 
case to be a proper or necessary party because no relief by way 
of eviction can be given against him. It is true that a decree 
for possession is not one of the reliefs that could be granted 
under the section, but the court has jurisdiction to determine 
for the purpose of the reliefs which can be granted whether 








there is a public trust for religious or charitable purpose and 
— ooo x ente in guilty of breach of trust. 






The Judicial Committee in Abdur Rahim V. Md. Barkat 
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It seems that it would be quite a correct view to — 
the plaintiffs in a suit under section 92 of the Civil Procedure 
Code are not bound to implead the alienee of the trust property 
as a perty defendant; at the same time the addition of sucha 


person as 2 party would not necessarily be fatai to the suit An 








alienee mav certainly be interested in one of the main 


raised im the suit and if there is no relief claimed by way a 


ejectment against him, it irs difficult to sav why there should be 
amy muspunder of parties and causes of action. It is certainly 
not possible to sav that the decision in section 92 suit would 
operate as res judicata on the question of the validity of 
alienation in a subsequent suit for ejectment that might be 
brought: against the transferee: but if the transferee himselt 
at his own instance was added as a party defendant, it may be 
argued that the rule of res pedicata would bind him. ec 


The third requirement of section 92 of the Civil Procedure 
Code is that the reliefs claimed by the plaintiff must be covered 
by one or other of the clauses attached to sub-section (T) of the 
section. It was clearly laid down by the Judicial Committee 
in Abdur Rahim V. Md. Barkat Ali (t) that suits founded upon 
any breach of trust for public purposes of a charitable or reli- 
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the provisions of section 92 of the Civil Procedure Code unless 
the reliefs sought fall within clauses (a) to (h) of sub-section 
It was held further that the words “further or other relief” 
—— eee — 
to mean relief of the same nature as clauses (a) to (g) a 
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generis doctrine means that “where general words immediately 
follow or are closely associated with specific words, their mean- 
ing must be limited by reference to the preceding words” (w). 
For the purpose of deciding as to whether a particular 
cse comes within clause (h) of sub-section (1) we are to see 
whether the relief claimed is similar in character to any of those 
specihed im clauses (a) to (g). A relief against a third party is 
obviously of a dissimilar nature and cannot be covered by 
dause (h). (x). 

If the relief claimed ts similar to any of those enumerated 
m clauses (a) to (g). it is not necessary that it must be claimed 
as an additional relief in the sense of being additional to some 
other relief also prayed for, which are covered by any of the 
dauses (a) to (g). .X suit under section. 92 may be exclusively 
for relief which is contemplated by clause (h) and if so, it 
would be equally controlled by sub-section (2) of the 
section (y). 

it has been held that even if the prayers made in the plaint 
do not follow the express language of the various clauses of 
subsection (1), yet if impliedly or substantially they claim the 
identical reliefs, the operation of section 92 of the Civil Proce- 
dure Code would be attracted. In. Jambulinga V. Akilanda (z) 
there was no express prayer for removal of the defendant who 
was the existing trustee ; but in substance the object of the 
wt was to get the defendant dismissed and to have new 
fustees appointed by the committee recognised by the court. 
lt was held that in these circumstances the suit came within Lig 
“ction 92 of the Civil Procedure Code. "Tq — 
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out the reliefs which are not appropriate to the suit m ques 
uon or should wait until. judgment is delivered and then dismiss 
the claims relating to such reliefs. If, however, the relief 
claimed are of a subsidiary character and are really involved 
in or form the basis of the primary reliefs which are in ac 
cordance with the clauses of the section, it would not affect 
either the character or the maintainability of the sui. Thus 
a declaration that an alienation is improper may be ancillary 
or incidental to the prayer for removal of the trustee. When 
the suit is substantially one for obtaining reliefs under section 
92 of the Civil Procedure Code, the requirements of the section 
cannot be avoided by casting the prayers in pure declaratory 
form under the Specific Relief Act (b). It was observed in 
Ranchhoddas V. Mahalaxmi Vahuji (b) that the bar under 
section 92 would apply to a suit if some of the reliefs claimed 
therein were within that section though the other reliefs might 
be outside it. The correctness of this observation is open to 
doubt. In fact it was an obiter as the plaint was construed 
as not containing any relief which was within the section. In 
*. K. Mitra V. H. €. Dey (b*), where some of the reliefs were 
covered by section 92 while others were outside it, it was held 
that the court was not bound to dismiss the entire suit as not 
maintainable for want of sanction of the Advocate-General, and 
that while no relief could be granted in respect of those which 
fell within the section, the plaintiff was not disentitled to get 
the other reliefs which could be claimed in an ordinary suit. 
Suit The fact that a suit relates to public trust of a religious 
«x 9s; OF Charitable nature and that the reliefs claimed fall within 
clauses (a) to (h) of sub-section (1) of section 92 would not by 
themselves attract the operation of the section, unless the suit 
is of a representative character instituted in the interests of the 
public and not merely for vindication of the eX 
sonal rights of the plaintiff. This is apparent from t 
of the legislation on the subject and the evils which | 
lation wanted to remedy. As was said by- ; 
Budreedas V. Choonilal (c). “it is obvious that the A — — 
or ‘more persons oem an interest in the trust s 
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the objects of the trust. It follows from this, that when a 
person or persons sue not to establish the general rights of the 
public, of which they are a member or members, but to remedy 
a particular infringement of their own individual right, the 
sut is not within or need not be brought under the section." 
In this case the plaintiff instituted a suit primarily for a decla- 
ration that he was the legally appointed manager and trustee 
of a Jain temple situated at 139, Cotton Street, Calcutta, being 
appointed by the Shree Sung which had the legal authority 
to make the appointment and that the defendant had no 
authority to act as shebait or manager. There was a prayer 
also for a direction on the defendant to make over possession 
— Of the temple and its properties to the plaintiff. An applica- 
tion was made by the defendant for dismissal of the suit on 
the ground that the suit being one contemplated by section 
539 of the Civil Procedure Code (which corresponds to section 
92 of the present Code) was not maintainable without the con- 
sent of the Advocate-General. This application was rejected 
and it was held by Woodroffe, J. that section 539 of the Civil 
Procedure Code was no bar to a suit of this description. 

One of the points decided by the learned Judge holding, that 
the provision of section 539 of the Civil Procedure Code was not 
mandatory but merely permissive, is no longer good law since 
the introduction of sub-section’ (2) of section 92 in the Code of 
_ M98; but the other part of the judgment is perfectly sound, 
— “iz, that to bring a case within the purview of section 539 the 
_ Suit must be a representative suit brought for the benefit of the 
. public and to enforce a public right in respect of an express or 
. enmstructive trust of a charitable or religious nature. As the 
. ‘Suit was instituted for the purpose of enforcing the personal 
4 Sm of the plaintiff as regards the trusteeship of the temple, 
— held to be outside the purview of section 539. This 

mnapi was accepted as sound by a Full Bench of the Madras 
h Court in Appanna V. Narasinga (d) This was a suit 
Y a trustee of a public religious trust against a co-trustee for 
s and the Full Bench decided that it did not come 
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law entitled to be in joint possession of all trust properties | 


whether it be in the form of immovables, movables, or ash 
it would ordinarily render a trustee personally liable if he 
allowed the cash or movables to be in the exclusive possession 
and management of a co-trustee and there was misappropna 
uon. He is in law entitled to be in joint possession of the 
funds, even when the other trustee is carrying out the trust 
properly. Where moneys are in a co-trustee's hands an ac 
count would be necessary to ascertain his liability and the 
claim would, in a sense, be a suit for an account of trust 
moneys. 1 tnd it difhcult to see why if a suit by a trustee 
against his co-trustees or strangers for joint or exclusive posses 
son of immovable or movable propertits does not require sanc 
uon of the Advocate-General or the joinder of another person, 
the mere fact that money is claimed, to ascertain which an 
account will have to be taken, should fall under section 92." 
It is interesting to note that in a subsequent Full Bench 
case of the same High Court the learned Judges went back 
upon the view expressed in this case and held that the ques 
tion as to whether a suit falls within section 92 depends not 
upon the character in which the plaintiff sues but upon the 
reliefs claimed (e). In this case, the defendant was sued as a 
trustee of a fund established for meeting the expenses of a 
public worship and other duties including the carrying out of 
repairs to the temple. The plaintiff was the idol represented | 
by the Kariasthan. The defendant had refused to pay over to 
the plaintiff the money which had been collected for these ex 
penses and this led to the institution of the suit in which daim 
was made for recovery of money on taking of accounts. It was 













ANGE 
— 2 » 






J Tom 
l n LI 
m - * 





P» 













held that section 92 applied and the sanction of the Advocate —— 

















— y, 
CENTRAL LIBRARY 


ENFORCEMENT OF RELIGIOUS AND CHARITABLE TRUSTS 415 


to render an account of the receipts and to deliver them to the 
plaintiffs. It was held that the right to recover these collec- 
tions was entirely independent of secuon 92 and no sanction of 
the Advocate-General was necessary for the institution. of the 
sut. Leach, C. J. who delivered the judgment of the court 
observed as follows : — 

“In deciding whether a suit falls within section 92 of the 
Civil Procedure Code the court must go beyond the reliefs and 
have regard to the capacity in which plaintiffs are suing and 
the purpose for which the suit is brought. The judgment of 
the Privy Council in 55 Calcutta 519 lends no support for the 
opinion expressed by the Full Bench in 58 Madras 988." 

Thus the Madras High Court takes the identical view as 
the Calcutta High Court did in Budreedas's case (1). Agree- 
ably to this principle, a Division Bench of the Calcutta High 
Court has held recently that a suit by the present trustees of a 
charitable trust against past trustees for accounts does not come 
under section 92 of the Civil Procedure Code (j). In M. M. B. 
Catholicos V. M. P. Athanasius (j'), the Supreme Court has 
pointed out that a suit by the plaintiffs as validly constituted 
trustees is different from a suit under section 92 which is one 
for removal of defendants from trusteeship or the framing of a 
“heme. A suit by the plaintiffs for establishing their right 
of hereditary management and to remove the defendants who 
daimed to be the elected managers of the mosque was held 
not to fall within section 92 (j°). x. 
. Where the suit though it relates to a public religious and 
charitable trust ts for vindication of the personal right of the 
plaintiff and there is no prayer in terms of any of the clauses 
of section 92, the Bombay High Court has held that such suits 
.  3:* mot hit by section 92. Thus a suit by the trustees of a 
SE © temple for vindication of their rights of management, 
. ame were obstructed by the defendant, has been decided not- 








7 come under section 92 (k). A different view, however, is ~ 
P Mum "92. “Thus in Chhaganlal V. Sobharam (l) a suit was 
(o. “ed by a co-sharer for declaration that he was the owner 
r the inc 0 m k ' . ye T. —* lex. s ue : 
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co-sharers from obstructing him in the enjoyment of his right 
and receiving the perquisites according to his turn and for 
recovering the loss consequent upon his being deprived of his 
turn. it was held that the suit came under section 92 of the 
Civil. Procedure Code as the pravers in the plaint implied the 
removal of the existing Pujari and the appointment of the 
plaintiff himself as Pujari in his place. Stress was thus laid 
upon the reliefs claimed and not upon the character in which 
the plainuff instituted. the suit. A doubt seems also to have 
been expressed by Weir, J. in an Allahabad case (m) as to 
whether in view of the observations of the Judicial Committee 
in Abdur Rahim V. Barkat Ali (n) the distinction between the 
enforcement of public and private rights can be maintained 
where the relief. sought is one of the kinds enumerated in sec 
ton 92 of the Civil Procedure Code. It was, however, an obiter 
dictum and neither in the Bombay nor in the Allahabad cas 
were the Madras decisions adverted to or discussed. 

[he above conditions being fulfilled, a suit can be instituted 
only in conformity with the provisions of section 92 of the 
Cavil Procedure Code. The section provides that such suit can 
be brought either by the Advocate-General or by two or more 
persons having an interest in the trust after obtaining consent 
im writing of the Advocate-General. Under section 93 of the 
Civil Procedure Code the powers conferred on the Advocate 





General may be exercised outside the Presidency towns by the” 


Collector or such other officer as the Provincial Government 
may appoint in this behalf. Thus, when the Advocate-General 
himself does not figure as the plaintiff, the suit has got to be 
instituted by two or more persons who must be interested in 
the trust and must have obtained the consent in writing of the 








Advocate-General as a necessary condition of the fling of 
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that a mere worshipper as such had not anv direct interest 
within the meaning of the section and, therefore, two or more 
worshippers could not bring a suit under section 539 of the 
Code as it then stood. This decision was followed by the 
Madras High Court which went to the length of holding that 
even the right of management or of partaking the food offer- 
ings of a temple did not give a person a direct interest within 
the meaning of section 539 (q). On the other hand, a wider 
interpretation was put upon these words by the Bombay and 
Allahabad High Courts. In Chintamon V. Dhonde (r) Ser- 
seant, C. J. and N. Haridas, J. expressed their dissent from 
Jan Ah V. Ram Nath (p) and held that the legislature did not 
intend by the expression “direct interest" an interest of a 
different nature from that which the worshippers and devotees 
of a deity naturally have in the proper management of the 
temple. That was also the view of West and Birdwood, JJ. in 
Monohar Ganesh V. Lakhmiram (s). It was at this stage that 
the legislature intervened and the word "direct" was dropped 
by the Amending Act VII of 1888. The amendment has un- 
doubtedly widened the class of persons competent to institute 
Suits under section 92 Civil Procedure Code. The effect of 
the amendment was considered by the Calcutta High Court 
in Sajedur V. Gour Mohun (t) and it was held that under the 
amended section a person having a right of attendance and 
op at a temple or a mosque had thereby an interest within 
Me meaning of section 539. The question was considered by 
the Madras High Court in a Letters Patent ee which arose 
out of difference of opinion between Wallis, C. J. and Kumar- 
Swamy Shastri, J. (u). In that case two Hindus, one residing 
_ 3t Madras and the other at Tellicherry, instituted a suit in the 
rit of North Malabar under section 92 Civil Proce- et 
e Code i in respect of a Hindu temple situated in Tellicherry = 
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Code to maintain the suit. The majority opinion proceeded on 
the footing that though the interest may not be direct, it must be 
an existing and real interest not a sentimental or contingent 
one. Theoretically every Hindu has a right to worship in a 
Hindu temple in any part of India. But it would be absurd 
if two Hindus residing. sav, at Peshawar can be said to have an 
interest in a temple in Malabar by virtue of being merely 
Hindus with the right of worship in that temple, if they should 
ever hnd themselves in its vicinity. To constitute an interest 
something more tangible and material than this contingent 
right was necessary. 

The Lahore High Court in one of its earlier decisions di 
sented from the view of the Madras High Court and preferred — 
to adopt the dissenting judgment of Abdur Rahim, J. (v): but 
later on it changed its views presumably because the opinion 
of Wallis, €. J. in the Letters Patent Appeal of the Madras 
High Court got the approval of the Judicial Committee (w). 
The Privy Council in Vaidya Nath V. Swaminath (x) expressly 

referred to the decision in Ram Chandra V. Parameswaran (Y) 
and they agreed with Sir John Wallis, €. J. that the bare pos 
sibility however remote that a Hindu might desire to resort to 
a particular temple gives him an interest in the trust, appears 
to defeat the object with which the legislature used these words 
in the section. The law, therefore, could be taken to be — 
settled that the mere possibility that a Hindu in a certain coon- 
tingency might visit a temple which ex hypothesi is dedicated — 
to the use of Hindus would not give him sufficient interest ho = 
enable him to maintain a suit under section 92 Civil Pro — 
cedure Code. The position, however, may be different when it is - == 
something more than a mere possibility, namely, when = HM 
is a resident of the particular locality where the temple 5 — 
situated and takes part in its ceremonies or once derives 

Ina later case (2) it is decided by the Madras H | 
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existing interest and not a contingent one. The mere fact that 
a man is a Hindu and therefore must have some interest in a 
Hindu temple along with millions of his countrymen who pro- 
fess the same religion, would not be enough. He must have 
some interest. over and above that. Residence in the place 
where the temple is situated is certainly a material piece of 
evidence to establish the existence of interest; for those who 
live near the institution are likely to have advantage of its 
benefits ; but the test of locality is only to be applied in rela- 
tion to actual user of temple by those who reside close to it. 
Ihe question is one of fact and must have to be decided in 
reference to the circumstances of each individual case (a). A 
person who has contributed to the funds of the temple and is a 
worshipper at the shrine has sufficient interest to be a plaintiff 
in sec. 92 suit (b). 

In the case of Shailajanand V. Umeshanand (c) which 
related to the celebrated Vaidyanath Temple, it was held that 
[o persons, who are officiating priests of the temple and are main- 
| tained out of its income as also those who act as Pandas or 

guides and priests to the pilgrims, have interest in the trust 
within the meaning of section 539 of the old Civil Procedure 
Code. 
The founder or its representative or descendants are 
certainly to be regarded as persons having interest in the 
endowment. In Vaidyanath V. Swaminath (d) the respondents 
were descendants in female lines of the founder of a Hindu 
Chatram founded by a deceased Hindu. The evidence show- 
ed that the Chatram was a public charity. It was held that the 
TFéspondents were persons having interest under section 92 
Civil Procedure Code even though they might not have used the 
. Chatram at all. Disciples of the same sect to which the founder 
b; of a religious institution. belonged may come in as ren 
a — 
e LT aer formality that has got to be fulfilled im a mit 
— section 92 Civil Procedure Code is that the. penmons , 
EE ee scanners hs Aenea ae riting- 
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section (e). nor can the Advocate-General in giving consent to 
one give him authority to join the other persons as he chooses 
(D. The suit instituted must conform to the consent. If cm 
sent has been given to three persons, two of them cannot sue. 
Fhe consent, however, is a condition of the institution of the 
suit and has no reference to the subsequent stages of the suit 
Once the suit is validly instituted, it is subject to all the ima- 
dents affecting suits in general and representative suits in parii- 
cular (g) If three persons, by whom consent was obtained. 
instituted the suit and two of them subsequently died the suit 
would not become defective. Again, all the plaintiffs, who 
file the suit need not join in filing the appeal if the decision 
of the trial court is adverse to them. The appeal filed by some 
of the plaintiffs would be quite competent (h). 

A question sometimes arises as to whether after a suit 5 
properly instituted, a fresh consent would be necessary if the 
plaint is sought to be amended and a new party added as 3 
defendant to the suit. In Abdul V. Cassum (i), it was held by 
the Bombay High Court that where a new defendant was added 
and certain additional reliefs were prayed for against him, 4 
fresh consent would be necessary. The question, it seems 
would depend in each case upon the nature of the amendment 
which is sought to be made. If the amendment of the plaint 
or the addition of a party does not alter the nature of the claim 
in the suit, a fresh consent would not be required, but where 
such amendment or addition of party does change the nature 
or scope of the suit, a fresh sanction could not be avoided (|) — 
The Madras High Court has held that a suit under section = — 
being a representative suit, the court has power under Order E 
I Rule 10 Civil Procedure Code to add persons as i m. "un — 
parties whose presence may be necessary in order to enable thc —— 
court effectively and completely to adjudicate upon pec 208 — 
tions in | the suit (k). Where the Advocate-General h given 

for the institution of a suit P» > rem 
to act as trustees, it was 
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General was not necessary (k') But where the addition of a 
new defendant would substantially alter or enlarge the scope 
of the suit and introduce a different cause of action, sanction 
of the Advocate-General would be necessary (k*). It was like- 
wise held in Sundaralingam V. Nagalingam (k?) that an appli- 
cation for amendment of the plaint by including a prayer for 
removal of defendants from the trusteeship and for appoint- 
ment of fresh trustees could not be allowed as it would intro- 
ducc a new cause of action. 


In Nanhoobeg V. Gulam Hussain (k*). it was held that 
the power to erant sanction under sections 92 and 93 was not a 
judicial one, that an order of sanction had not the finality of 
judgments and that therefore the authority could review it. 
It was also further held in that case that the Advocate-General 
had no power to allow an amendment of the plaint and that 
it was only the court that could order it. In Shantanand V. 
Advocate-General (k*). it was held that the giving of consent 
by the Advocate-General to the institution of a suit under sec- 
tion 92 was merely an administrative act, and that it was not 
liable to be questioned on the ground that there had been no 
full inquiry into the matter. 


I will now take you to the different reliefs that can be 
prayed for and granted in a suit under section 92. 


The relief specified in clause (a) of section 92 (1) C. P. Removal 
Code is removing any trustee. This is a new clause which was Trustee. 
introduced for the first time in the Civil Procedure Code of 
E 1908 and did not occur in section 539 of the earlier Code. | | 
| Under the old Code there was some difference of opinion as " 
© to whether a suit to reinove a trustee of a charitable trust came * 
- within the purview of section 539 of the Code. The point was 
cussed in a judgment of the Madras High Court in S | AL 
— (D. Mr. Justice Muthusami Ayyar, who dissented qe. 

— view, discussed, in an elaborate judgment, EE 
spo uthorities, — and —— on the be — Due 
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case was followed by the Calcutta, Bombay and Allahabad 
High Courts (m). 

Ihe view taken by the Calcutta High Court is thus ex 
plained by Harrington, J. in Sailajananda V. Umeshananda 
(n): “The jurisdiction of the court under section 539 arises 
in the case of any alleged breach of a public religious or chari- 
table trust and the court has power to appoint new trustees, 
to vest the property in them and to grant any such further 
relief as the nature of the case may require. It seems to me 
that this section involves by necessary implication a power to 
remove a trustee who is guilty of breach of trust. To hold 
otherwise would be to say that where a trustee has been proved 
to be guilty of breach of trust, the court though it may appoint 
a new trustee and vest the trust property in the new trustee is 
yet unable to remove the old trustee, although he has been 
found to be guilty of a breach of trust and although the pro 
perty belonging to the trust has been vested in somebody else. 
| think that there is power to remove the old trustee.’ 

^ later Full Bench of the Madras High Court, however. 
adopted the view expressed in the dissenting judgment of 
Muthusami Ayyar and held primarily on the basis of the 
Romillys Act in England and the decision thereunder that 
section 539 did not contemplate a suit where dismissal of a 
trustee was prayed for (n°). The conflict is now set at rest by 
the new clause in section 92 (1) of the present Civil Procedure 
Code, and the court is quite competent to remove a trustee in a 
suit under section 92 C. P. Code and not merely to appoint 
new trustees in addition to those already existing. The ex 
pression "trustee" would undoubtedly include a trustee de som 
tort who has arrogated to him the Position of a trustee though 
he has no legal right to do so (0). In Sundaralingam V. Naga — — 
lingam (0') it was held that a suit for the removal of the 
defendant from trusteeship on the ground that he was not 
entitled to be a trustee of the institution and that the assum 
tion of that office by him was invalid did not fall within 
tion 92, because under that section it was only a de jure eustee — 
—— d AME UNO A cla — 
"dm right to hold the office, there was no question of 1 T 
DTE from it. The correctness of this decision is open to qt d 
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When once it is held that section 92 applies not merely to 
de jure but also to de facto trustees, 1t must follow that a suit 
for the removal of a person who claims to be a trustee must 
fall within the section though the claim to de jure trusteeship 
might be unfounded. The correct view, it is submitted, was 
taken in S. K. Mitra V. H. C. Dey (o°), where it was held that a 
suit for the removal of a person who took upon himself the 
management of the trust properties purporting to be a trustee 
fell within section 92. 








When the plaintiffs institute a suit on the allegation that 
they are the lawful trustees and that the defendants are not 
properly appointed trustees and have no authority to act as 
such and there is a prayer for an injunction to restrain the 
defendants from functioning as trustees, it has been held by the 
Bombay High Court that the suit is- not one under section 
9? C. P. Code (p). It is pointed out that section 92 can apply 
only when a breach of trust is alleged or a direction from the 
court is invited. for the proper administration of the trust. 
Where the plaintiffs seek a declaration that the defendant has 
not been validly appointed a trustee, there is no allegation of 
a breach of trust and it is not on grounds of misconduct or 
misfeasance that a removal is prayed for. Strictly speaking. 
no direction is also solicited in such cases regarding the admini- 
“ration of trust. The Madras High Court has held in Subra- 
manya Pillai V. Krishnaswami (q) that such a suit would come 
within section 92. One of the learned Judges (Abdur Rahim, 
]J was of opinion that there was properly speaking no pra 


for removal of a trustee in such cases, though there was some- 
thing analogous to it which 




















v 


- z | y g -e E — z 
- à , © 
" 4 z : ^ iw 
, within 
pa Ru res — p a * " i n 
^ ? ' d à —- d 
x fd 
p -— t 
) y & — M 
i 1 LO 
E. E - 
2 w^ cu NU 


ei mS 


cow m 
"m. 













Mom ot 
CENTRAL LIBRARY 





124 TAGORE LAW LECTURES 


Grounds Any and every derehcuon of duty would not justify re 
a moval of a trustee. A removal could be justified if the welfare 






trustee of the institution. demands it. In the case of a temple trustee, 
if it ts found that he has not misappropriated any inceme and 
has displayed a proper interest in the maintenance and worship 
of the temple, the mere fact that his management does not 
come up to any particular standard of efficiency would not be 
a ground to remove him from his office and put a stranger im 
his place (s). 


To set up one's utle against the temple would prima face 
amount to a breach of trust on the part of a temple trustee and 
may justify removal; but the position would be different if 
there are doubts regarding the construction of the deed of gift 
and the trustee bona fide believed that the property was his 
own (t)  Fhe mere assertion by a trustee in the suit under 
sectron 92 itself that the trust properties are his private pre 
perties is not sufficient ground for removal : but if he is found 
to have committed. any breach of trust prior to the suit, his 
conduct in course of the suit would be an important element 
to be taken into consideration in deciding whether the breach 
should be condoned and he should be allowed to retain the 
hee (u). In the Privy Council case of Srinivasa V. Evalappa 
(v). a dharmakarta of a Hindu temple, who claimed as his own, 

1 lands found to bclong to the temple and supported his claim 
by concocting accounts, was removed. An assertion on the 
part of a trustee to treat trust property as his private estate — 
amd to apply its income to his private purposes was considered - 
sufficient for removal by the Bombay High Court in Chine —— 
mon V. Dhondo (w). Every case would depend upon — = 

k circumstances and no hard and fast rule could be bacc down 
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“But in cases of positive misconduct courts of equity have 
no difhcultv in interposing to remove trustees who have abused 
their trusts; it is not indeed every mistake or neglect of duty 
or inaccuracy of conduct of trustees, which will induce courts 
of equity to adopt such a course. But the acts and omissions 
must be such as to endanger the trust property or to show a 
want of honesty or a want of proper capacity to execute the 
duties or a want of reasonable fidelity." 

Mr. Justice Asutosh Mookerjee thus summarised the 
grounds of removal of a trustee in Jovgunnessa V. Majilullah 
(2); and although it was a case of a Mahommedan wakf, the 
same principles would be applicable to a Hindu religious or 
charitable endowment. “The court will be guided," thus 
observes the learned Judge. “solely by considerations of the 
welfare of the trust, and will not hesitate to remove a trustee 
who has purchased the trust property or concurred in a breach 
of trust. Exp. Reynolds (a) and Moore V. M’Glynn (b), or has 
wrongfully alienated trust property, Srinath V. Radha Nath (0) 
or has been guilty of wanton waste and neglect of duty. In 
the goods of James Powell (d) Ganapati Ayyan V. Savithri 
Ammal (e). Mayor etc.....of Coventry V. Attorney-General (f) 
and Buckerridge V. Glasse (g). or shows a total lack of capa- 
aty to manage, Raja of Kalahasti V. Ganapati (h)." 

A mistake honestly committed by a trustee even as to his 
legal position does not necessarily afford a ground for removing 

him from his post as manager, nor a mere lax or improvident 
management of the trust property which is not proved to be 

: t or dishonest. In such cases, the proper thing to do 
‘Sto frame a scheme under which a committee could be ap- 

, Pointed to supervise and control the acts of the manager (i). * 
In Satish Chandra Giri V. Dharanidhar (j). it was held by the "ds 
_ “ction to be taken befitting the different kinds of religious 
Mads. In this case a spiritual office was connected with a pub- 
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belonging to the institution, so that the religious and secular 
duties were intermingled and inseparably blended. In such a 
case, it was held that the civil court has jurisdiction under 
section 99? CP. Code to deal with not only the secular side of 
the office but also the religious side and deal with the occupant 
im respect of both offices Mere mismanagement or incapacty 
mav not be sufficient in all cases for removal from the religious 
office and in certain cases a less drastic step than removal 
namely. association of a committee of Management may meet 
the ends of the case. “The true rule” their Lordship 
observed. “in such matter can be stated to be that if it & 
found by the court that the functionary in the exercise of his 
duties has put himself in a position in which the court thinks 
that the obligation of his office in connection with the endow 
ment can mo longer be faithfully discharged without danger 
to the endowment, that is a sufficient ground of removal if 
need be from both his offices” In this case the mohunt was 
found to be of immoral character and the Privy Council held 
definitely that the moral character of a Mohunt can be consi- 
dered bw the court in connection with his fitness to remain in 
office and his liability to be removed therefrom. 1 have told 
vou already in a previous lecture that marriage, incontinence 
or sexual vice on the part of the mohunt where the institution —— 
is a celibate institution would be one of the strongest grounds — 
that could be assigned in support of the prayer for removal —— 

The second relief embodied in clause (b) sub-section (yy 
of section 92 is appointment of a new trustee. "The. 
clauses (a) and (b) are placed in such juxtaposition as - nix 
one to suppose that appointing a new trustee is depen — 
upon the removal of the old onc, or at any rate el QUE 
appointment of a trustee is necessary in place of a trustee who — 
has either been removed or has ceased to be a rustee" (k). 
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In the second place, no person can be, strictly. speaking, said 
to be the heir of another so long as the latter is alive and is 
merely dismissed or suspended for some misconduct (1). What- 
ever may be said about family and private endowments, in the 
case of a public trust the court should have unfettered discre- 
üon in making such arrangements for management of the trust 
as would, in its opinion, be best conducive to the interest of 
the beneficiaries. Im the case of Mahomed Ismail V. Ahmed 
Moolla (m) which related to a public wakf, the Judicial 
Committee observed as follows : 


“It has further been contended that under the Mahomedan 
law the Court has no discretion in the matter and that it must 
give effect to the rule laid down by the founder in all matters 
relating io the appointment and succession of trustees or 
mutwalees. Their Lordships cannot help thinking that the 
extreme proposition urged on behalf of the appellants is based 
on a misconception. The Mussulman law, like the English 
law. draws a wide distinction between public and private 
rusts. Generally speaking. in case of a wakf or trust, created 
for specific individuals or a determinate body of individuals, 
the Kazi. whose place in the British Indian system is taken by 
the civil court, has in carrying the trust into execution to give 
effect so far as possible to the expressed wishes of the founder. 
With respect, however, to public, religious and charitable 
Wusts, of which a public mosque is a common and well-known 
example, the Kazis discretion is very wide. He may not 
depart from the intentions of the founder or from any rule 
fixed by him as to the objects of the benefaction: but as 
. Tegards management which must be governed by circumstances 

_ he has complete discretion. He may defer to the wishes of 
© the founder so far as they are conformable- to changed condi- 
MEE Sh but his prin “duw is to consider 
Sa body of the public for whose benefit 
= Ni emah He may in his judicial discretion vary 








gre of management which he may find either not practi- - 
or not in. the best interests of ee maa 















TAGORE LAW LECTURES 


the founder, so far as they can be ascertained, but also the pasi 
history of the institution and the way in which the manage 
ment has been carried on heretofore, in conjunction with 
other existing conditions that may have grown up since its 
foundation. It has also the power of giving any directions 
and laying down any rules which might facilitate the work of 
management, and, if necessary, the appointment of trustees 
m the future. 
The duty of the Court is to appoint the best persom 
available which will secure, in the best manner possible, the 
interests of the endowment, though in making the selection 
the practice of the institution, the previous association of the 
particular person or the family with the institution are mate 
rial circumstances which should be taken into consideration 
(n) Im making an appointment the court would undoubtedly 
have regard to the line of devolution in the deed of endow 
ment, but it may owing to the exigencies of a case depart from 
the arrangements contemplated by the deed (0) A Court an 
also impose conditions as it thinks proper to ensure due 
performance of duties by the trustees even when the office has 
apparently been hereditary. It was observed by Sadasiva 
Avyar, J- in Phatmabi V. Haji Musa (p) that a claim to succeed 
by hereditary right to a trustee's offce or to a religious office 
should be looked upon with a strong disfavour by the court 
“The holding of any office" thus observed the learned Judge 
"should depend on the necessary qualifications, and, while 














heredity might raise a feeble presumption of fitness to be 





considered by Courts in arriving at a decision on the question 

of the successorship to the office. it should not be raised to the 
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igi 





i. 
— 


- to — 
Succession — — 
1 dia m 


= 
gu ES * 
——— | 
— a 

AY 8 = Eu 
uu 4 hf "| 
t . es 
maia | 
Dar 22M 


om 





SER ATO 
CENTRAL LIBRARY 


ENFORCEMENT OF RELIGIOUS AND CHARITABLE TRUSTS 429 


The fourth clause deals with directions relating to Direction 
accounts and enquiries. <A trustee if he is removed has got to —— 
render accounts for the purpose of obtaining his discharge. and en. 
It becomes also necessary to take accounts as a preliminary to "mes 
settlement of a scheme. The first thing to be done as the 
Privy Council observed in Chotalal V. Manohar (q) before 
consideration of a scheme is to take an account of the trust 
property. Until the trust funds are ascertained, it seems imi- 
possible that any scheme can be settled. Irrespective of the 
framing of a scheme, the trustee can be called upon to render 
accounts for the purpose of showing how the trust funds were 
distributed. The general principles upon which accounts are 
taken from trustees of a charity are thus stated in Tudor on 
Charity on the basis of the pronouncement of Lord Eldon in 


Attorney-General V. City of Exeter (r): 


“With respect to the general principle on which the Court 
deals with trustees of a charity, though it holds a strict hand 
over them when there is wilful misapplication, it will not press. 
severely upon them where it sees nothing but mistake. It 
often happens, from the nature of the instruments creating the 
trust. that there is great difficulty in determining how the 
funds of a charity ought to be administered. If the adminis- 
tration of the funds, though mistaken, has been honest, and 
unconnected with any corrupt purpose, the Court, while it 
directs for the future, refuses to visit with punishment what 
has been done in time past. To act on any other principle 
would be to deter all prudent persons from becoming trustees 








of charities.” 
E In determining how far accounts can be carried back 
| . ‘against trustees of charity, the Court will be guided by what — 
E it deems proper in the circumstances of each individual case. TS 





The: authorities go to show that in the absence of any special 
SS Teasons to the contrary, accounts could be directed as far back | 
E- ‘there is misapplication of trust funds. In aggravated cases, 
E" EE ce ne triin the foundation of charity (s). 
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be directed to account from 1629 downwards. On taking = 
accounts, a vert large sum of money was found due. Having 
regard to the hardship involved im the case the. Lord 
Chancellor referred it to the Attorney-General to certify 
whether it would be proper that the charity should " 
less sum in lieu of the balance stated in the Masters report - 
and the Attorney-General having certified that it would be 
proper that the charity should accept a sum less than one-half 
of the balance, the certificate was confirmed and a decree made 
accordingly. | 
As the Court has a discretion in the matter of finding der 
period for which accounts should be taken. it generally deals 
lenientiy with trustees when they are found to deni misapplied 
funds under an honest mistake without any corrupt motive — 
whatsoever. The principle was thus stated in Attorney 
General V. Pretvman (u) : y" 
“I have always considered that where a party has, quite 
innocently, possessed charity property which ought to hawe —— 
been applied according to the directions of the trust, and bas 
so continued for a number of vears until by some accidental 
circumstance he has been apprised of the erroneous 
application, if he then comes forward and gives every facility 
to the future due application of the trust money, it is by no- 
means an improper exercise of the discretion of this Court e 
save him as much as possible from a bygone account” — — 
In Attorney-General V. Newbury (v) the accounts were 
decreed for a period of about 10 years as the — ere 
found to have acted in ignorance. In case misapplication ! 
due to a bona fide doubt as to how the money was to b 
according to the terms of the trust, dp E AN al 
carried back prior to the commencement of 
(w) The Court may also in the exercise of i 
decline to direct accounts at all where 
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It was held by the Calcutta High Court in Fairzunnessa V. 
Moulvi Asad (z) that even when the trustees lability to 
account was established, it was not obligatorv on the court to 
make an order for accounts against him. If the income of the 
endowment is very small and its admitted expenditure does 
not leave much in the shape of a balance and no account 
books are kept, the Judge might properly decide that it would 
not be profitable to make order for accounts against a trustee 
who was directed to be removed. 
Accounts may be directed in the common form, that is to Accounts 
sav, on the basis of what the trustee actually receivied or on the Posts : E 
basis of what he might have received but for wilful default 
on his part. The second is undoubtedly an onerous rule and 
will not be ordered unless the circumstances amount to active 
breach of trust or otherwise justify enquiry on that basis. In 
English law there are special rules of procedure when an order 
for accounts on the basis of wilful default is demanded 
or ordered. Such a case must be expressly made in the — 
pleadings and it is necessary that at least one case of wilful P 
default should be shown. Under the rules of Supreme Court, 
an order for accounts on the basis of wilful default can be 
made even after judgment which directs accounts in the 
common form provided special leave is obtained but the s 
necessity of making such a «ase in the pleadings still remains. — 
In English law ordinarily charges of wilful default are disposed 
9f at the hearing and not referred for — in the E 
chambers (a). , ii. 
In the Indian Civil Procedure Code there is a —— | 
in Order 20 Rule 17 which seems to have been taken verbatim SN NG 
. from RSC. Or. 33 r.3 and which empowers the court to direct. I n 
| ung (o be taken either by the decree or any subsequent _ 2 n 
AS ER special directions with regard to the mode y 
— the account is to be taken. It has been held by the 
= upendra (b) that it is better ~ 
———— specifically in the decree — qe — 
al reference to the judgment in the decree. M «ax 
Lt sub-section ay — the ‘court à 






































E 
uibs P Kadhal 


mes r 
AE. - 


4 Ts m 
* ^T < 


432 








es ot 
CENTRAL LIBRARY 


TAGORE LAW LECTURES 








uoned the income of the trust property among the n 
objects. They may be necessary also because of altered - 
circumstances which necessitate an alteration im the original 
allotments. The question as to what portion of the offerings 
to a deity would go to the Pujari and what portion to the 
servants of the temple has been held to be a question which 
could be decided by the court under this clause (9). Ths 
clause along with the next which deals with sanctioning of — 
alienation of trust property for purposes of carrying on the 
trust are meant to be directions solely for the proper manage — 
ment of the trust estate. In Satyanarayana V. Venkatapayya | 
(€ the Supreme Court has held that a provision that. the - 
Archakas might be put in possession of certain properties 4$ — — 
remuneration for services, might be made in a scheme su — — — 
under section 92, but would be out of place in a decree for 
eyectment of the Archakas made in favour of the institution. 
settling of scheme ts one of the most important. reliefs 
relating to the administration of public trust which 1s specified 
m clause (g) of subsection (1) The directions of the court 
as to how a trust is to be administered can be conveniently 
embodied in a scheme and this obviates the neg 
approaching the court for directions on individual occasions — 
The trustees are to carry out their administration in accord - 
ance with the scheme framed by the court and in ae 
any difficulty is felt in carrying out its directions, the scheme — um 
can be altered or amended by the court in such a — — = 
considered proper. In the case of Md. Ismail Arif V. ; E 
(d), which has been referred to already, de A 
while dealing with a Mahommedan public wakf / 
that the court has a complete discretion in framin; 
tor the management of the trust. It may and c 
to defer to the wishes of the founder so far as t 
formable | to changed conditions and 
primary duty is eder: the interests — 
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the objects of the foundations. But it bas complete discretion 
as regards management in the exercise of which it is entitled 
to give any direction or lay down any rules for facilitating 
management and appointment of trustees in the future, and 
in doing so it is entiiled to take into consideration the wishes 
of the founder only so far as they are conformable to changed 
conditions and circumstances and also to the past history of 
the institution, the previous system of management and the 
conditions which have grown up since the foundation. 

The same principles are applicable in regard to schemes 
relating to Hindu religious foundations. In Sripatu Prasadp 
V. Barot Laxmidas (f). it was held by the Privy Council that 
in case of a religious sect and its property to which section 92 
of the C. P. Code applies, the principle to be followed 
in settling the scheme is that the institutional trust must be 
respected so that there may be no interference with its 
spiritual, ceremonial or ethical code; but the sect and body 
of worshippers shall have the protection of the Court against 
their property being the subject of abuse. peculation and 
waste. 

If there is any danger or possibility of the trust properties 
being wasted, a scheme can be framed under “which a 
committee of management is to be appointed to supervise 
the work of the trust or additional trustees may be associated 
with the existing trustees to serve as a check upon them (g). 
Special provisions may be made in the scheme for protection 
of the trust funds, but subject to such restrictions as may be 
imposed for this purpose, it is not proper to lower the posi- 
ton of the mohunt or weaken his spiritual authority (h). In 
Srijib Nayatirtha V. Smt. Dandiswami (i) the question arose 
EN m the position and authority of the mohunt of the 
MEM Uie 26. Tarakeswer: unir she nete 
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all matters concerning the institution. These powers can be 
curtailed by the civil court in a scheme framed under section 
92 Civil Procedure Code, but only to the extent indicated 
in the scheme either expressly or by necessary implication. The 
claim of the members of the committee as laid in the as 
before us, that the committee is supreme in all matters com 
cerning the management of the properties of the institution, 
that the mohunt is subordinate to the committee and that all 
the residuary powers beyond those which have been specially 
given to the committee by the scheme are in the committee 
and not in the mohunt cannot be supported. We think that 
the correct position is that the mohunt is the supreme head 
of the Tarakeswar endowment, he is not subordinate to any 
one, that all powers concerning the management of the shrine 
and the properties of the endowment are in him, and all 
powers incidental to or necessary for the management of the 
worship and the properties arc in him, save and except those 
powers which have been taken away from him either in 
express terms or by necessary implication by the scheme itself 
and vested in the committee, conveniently termed the com 
mittee of management.” 

In framing a scheme the court is certainly entitled © — 
apply the cypres doctrine and when the original object of the 
trust is impossible of performance or is impracticable or does - 
not exhaust the entirety of the income, the court can prepare - 
a scheme for the utilisation of the trust funds by applying the - 
eypres doctrine. The circumstances under which and the 
mode in which the doctrine is to be applied have been die. 
cussed already in a previous lecture. 

It is settled law that a court which has pu 
scheme for administration of a religious or charitable trust 5 
competent from time to time to vary and amend wei nel 
as the exigencies of the case may require. This | — 
is well supported by authorities both English and In scheme 4 = 
In many cases it happens that provision is made in the scheme 
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after the scheme is settled, the suit comes to an end and to say 
that a person could apply to alter the scheme once framed 
would necessarily mean that the suit is pending. It is not 
possible to say that a suit remains pending for all time to come 
simply because the scheme framed contains a provision that 
an application can be made for altering the scheme. It is 
said that the analogy of English practice cannot be applied to 
this country and if the contrary view is adopted, the result 
would be to abrogate the provision of section 92 altogether 
(k). The question was elaborately considered in a Full Bench 
case of the Madras High Court (|), and the propositions of 
law laid down are as follows : 
“If in a decree for a scheme framed under section 92 C. P. 
Code liberty is given to persons to apply to the court for 
directions merely to carry out the scheme already settled, such 
reservation. of liberty in the deed will be intra vires if the 
— assistance of the court can be given without offending sec- 
tion 92; but where liberty is given to apply to the court for 
alteration or modification of the scheme, such reservation is 
ultra vires as offending section 92." 
. The Calcutta, Bombay, Allahabad and Patna High Courts 
. hae, however, taken the opposite view. In Chandra Prasad 
= V. Jinabharati (m). it was stated by Patkar, J. that the uniform 
. practice of the Bombay High: Court has been to embody in 
4 the scheme a rule giving liberty to any person interested in 
m E the trust, to apply for modification or alteration of the 
=p scheme. The Privy Council itself approved of such directions 
4 


j | | 








. and scheme in various cases (n) It is further pointed out 
— that the consent of the Advocate-General is required for the 
h poe of a scheme where no scheme existed before, but once 

4 * court has seisin of a case relating to charitable and reli- 
"ust involving the framing of a scheme, the correct, 
priate and speedy remedy would be by way of an appli- 
à rather than the cumbrous procedure of a suit in case 

odific: tion is required in the scheme owing to change of 
tcum mstances. A second suit for settlement of a scheme 
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a suit for modification or alteration of a scheme is not barred 
bv res judicata by reason of the prior scheme decree. In the 
Calcutta High Court the validity of such provisions in schemes 
have never been questioned and the Patna High Court has 
followed the Calcutta decisions (0). In concurrence with ths 
view, the Allahabad High Court has held that there is nothing 
in section 92 C. P. Code which makes the reservation of a 
power to modify the scheme in future ultra vires. The power 
of the court to settle a scheme for the administration of a trust 
is suficiently comprehensive to include a provision which 
makes the scheme alterable by the court in future. If the 
scheme is amended subsequently by the court within the limus 
laid down by the decree itself, the court is really giving effect 
to its own decree rather than amending it. 

An order amending a scheme cannot, strictly speaking, be 
treated as one under section 47 C. P. Code. There i 
authority in support of the view that under certain circums- 
tances it might have the effect of a decree and be appealable 
as such. The better view seems to be that the order amending 
the scheme is not appealable and its propriety can only be 
challenged by way of revision under section 115 of C. P. Code 
(p). 

Iwo other matters remain to be considered in connection 
with a suit under section 92 C. P. Code. The first is, how far 
the decision in such suit is conclusive for future purposes and 
operates as res judicata. The other is what should be the 
principles relating to awarding of costs in such proceedings | 

As the suit under section 92 is a representative suit and - 
the plaintiffs represent all the persons interested in the trust. | — 
a decision in such a suit will operate as res judicata under the — 
provision of section 11 explanation 6 of the C. P. Code; but 
the plea of res judicata will not be attracted if from — 
reason or other it ceases to be a representative suit. - 
when in a suit commenced with the sanction of the Ad 
General as contemplated by section 92 C. P. Code certam 
persons, who are strangers to the suit, are added as p ge sa ei —— 
additional reliefs outside the scope of section 92 are d : 
against them, the suit to that extent ceases to be a ref 
tive suit and section 11 -f3plananon -6 f. Mna 
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held by a Division Bench of the Calcutta High Court that 
when new trustees were appointed, without judicial enquiry, 
on the consent of the parties, such appointment would not 
operate as res judicata and bar the future claim of any other 
daimant to the ofhce who was not a consenting party to the 
order. In S. C. Board of Waqf V. Sirajul Hag (r!), it was held 
that a suit under section 92 could be maintained only in 
respect of a public trust of a permanent character and ihe 
judgment in such a suit would be a judgment in rem; and in 
Chiranjilal V. Life Insurance Corporation (r?°) it was further 
held that even a consent decree passed in a suit under sec- 
uon 92 would operate as res judicata in the same manner as 
decrec in a contested suit and all persons who. were parties 
thereto would be bound by it. Where, however, a comprise 
by the Shebait was found to be prejudical to the interests of 
the institution, it was held in Sri Ram V. Chandeswar Prasad 
(7) that it was not binding on it, and that it would not 
operate as res judicata. 

In English law the rules with regard to the costs of 
charity trustees do not differ from those which apply in case 
of private trustees. As between themselves and other parties 
to the proceedings the trustees are in the same position as any 
other litigant, but as between them and the trust estate they 
are entitled to all costs, charges and expenses properly incurred 
by them in connection with the suit. Such costs are a matter 
of contract and not like ordinary costs of action to be fixed 
in the discretion of the court; and a trustee can be deprived 
of such costs only if he is found guilty of misconduct (s). In 
English law, if the suit of the relator is instituted bona. fide 
and a decree is obtained therein, the plaintiff is entitled to 
have his costs as between attorney and client paid out of the 
trust estate (t). Even in case of dismissal of the suit when 














ET the relator acted in a bona fide manner in the interests 
| ipu the court is not precluded from giving him costs. 







At any rate, no costs should be awarded against him (u). In 
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ceeding the allegations of the plaintiffs are fully established. 
it is only fair that the costs of the plaintiffs should be paid out 
of the trust estate (w). 


Thus vou see that for maladministration or breaches of 
trust in case of religious or charitable trust of a pubik 
character, remedies of the most comprehensive character have 
been provided for in section 92 C. P. Code. Section 92 of the 
C. P. Code as well as section 14 of the Religious Endowments 
Act contain the statutory provisions relating to suits in regard 
to such trusts and the procedure indicated in these sections 
has got to be followed for obtaining any of the reliefs which 
these sections provide for. As I have told you already there 
may be suits relating to public religious or charitable truss 
which are outside the scope of section 92, but these are for the 
most part suits for vindication of the personal rights of the 
plaintiff and are not representative suits founded om any 
allegation of breach of trust or the necessity of having direc 
tions from the court regarding the administration of the trust 
It is not material to refer to such suits for purposes of our 
present discussion where I propose exclusively to deal with 
remedies for breaches of trust and the suits and judicial pre 
ceedings in relation thereto. 


jum Probably the only type of cases outside section 92 C. P. 
boc: ot Code which are connected with breaches of trust are for 
trust pro- recovery of possession of trust property which has been im- 
properly alienated by a trustee to a stranger. I have already 
told vou that a relief by way of ejectment of a stranger pur 
chaser of a trust property is outside the scope of section 92 
C. P. Code and even though according to certain judicial 
decisions the alienee can be made a party to a suit under sec 
tion 92, no decree for possession can be claimed or passed. — 
in such suit. The true position is that so long as a trust 
has not been removed by a decree of court he alone is come — — 
petent to maintain a suit for possession. ng 
trustee is removed and a new trustee is appointed i — 
the trust estate vests, it is for the new trustee to insure © —— 
suit for ejectment against the transferee on the footing that Se ——— 
is a trespasser and has acquired no rights by his purchase 

— There is no question of claiming accounts against such perso! 
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We will now deal with suits and judicial proceedings in Ie 
in relation to breach of trust in regard to religious and chart- IE d 
table trusts of a private nature. In Indian law, as you know, trust of 
there can be a private religious institution the aim of which Pian 
is to benefit a determinate body of individuals, as for example, or charit- 
the members of a family. The commonest illustration of ths —— 
form of trust is a family or private debutter. The suits relat- ments. 
ing to such private trust arc not regulated by any statute as 
in the case of public trusts; they are governed entirely by the 
general law of the land which prescribes the remedies for 
enforcement of civil rights. 
In a private or family debutter, the beneficiaries are a 
limited and defined class of persons viz, the members of the 
family. If the trustee or shebait is guilty of mismanagement, 
waste, wrongful alienation of debutter property or other neglect 
of duties, a suit can be instituted for remedying these abuses 
of trust. The suit could be for the removal of the trustee with 
2 prayer for accounts as ancillary to the removal. It would 
We for a declaration that any alienation of the debutter pro- 
perty is not binding on the deity or for recovery of possession 
of the property thus wrongfully alienated. A suit can also be 
fled for settlement of a scheme for the purpose of effective 
carrying out of the trust. I will take up for consideration the | 
different kinds of relief that can be claimed in cases of this — 
description. The first question which we have to consider is, 
who are the persons competent to institute such suits. 
. You have been told already in a previous lecture that the 
night of suit in case of a debutter estate is in the shebait, but 
when the shebait himself is the misconducting party, whose 
removal is sought for or where property has been improperly 
_ alienated by the shebait and he is unwilling or incapable of debutter 
bringing a suit himself, any other person interested in the 
. family debutter can sue, or the deity itself as a juristic person — 
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the shebait or has vested in him the shebaitship, and this prim 
ciple is applicable equally to private and public trusts (y) 
Analogous to this doctrine is the principle that the founder or 
his heirs may sue for the enforcement of the trust, for the re 
moval of the old trustee, for the appointment of a new one 
and may thereby secure the proper administration of the trust 
and its properties. Whatever restrictions may have been pre 
scribed by the legislature as to the mode of institution of such 
suits in respect of public trusts, the rights of the founder of a 
private trust or of his heirs remain unimpaired. Such right 
of suit by the founder or his heirs is recognised in a long series 
of decisions" (2). 

In this case the plaintiff was not merely one of the hems 
of the founder but the next shebait under the will of the latter 
entitled to succeed to the office if the defendant who was the 
existing shebait was removed for misconduct. 

A prospective shebait under the terms of the grant has 
been held competent to maintain a suit for a declaration that 
alienations made by the shebait for the time being are um 
authorised and are not binding on the trust estate (a). 


It was held by the Judicial Committee in Pramatha V. 
Pradyumna (b) that in a family debutter although one person 
acts as a shebait, the other members of the family including 
the females are interested in the maintenance of the worship. 
Any member of the family, therefore, who is interested in the 
worship of the deity is entitled to bring a suit for a declaration 
that certain properties do not belong to the shebait personally 
but are trust properties and any alienation of such property 
made by the shebait is not binding on the deity. A person 
who is not a member of the family, however much he might 
be interested in the welfare of the deity, is not entidedow 
bring anv such suit (c). eo He 

It was held in Nirmal V. Jyoti Prasad (d) that even a c 
— —| bae pem 
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suit for removal of his co-shebaits on the ground of misappro- a suit 

priation. This is justified on a two-fold ground. In the first Po oiher 

place, a co-shebait can bring a suit on the principle that a suit shebaits 

on behalf of a deity can be brought by some of the co-shebaits of. eam 

when the rest are unwilling to join as plaintiffs or have done deity. 
some act precluding them from doing so. In the second place, 

it can be justified on the ground that the deity can sue through 

a next friend. who has no interest adverse to it and it is im- 


material that such next friend happens to be one of the 
shebaits. 


Ihe grounds on which a shebait could be removed have Removal 
been dealt with already. What constitutes a sufficient reason —— 
is a matter of determination by the court in the exercise of a 
sound judicial discretion and there must be a clear necessity 
for interference for the saving of the debutter estate. It would 
| be sufficient ground if the shebait by his conduct places himself 
in such position which makes it impossible for him to discharge 
7 faithfully the duties of his office (e). Where a shebait has acted 
| with gross impropriety and breach of trust, he is liable to be 
removed from office even if no actual misappropriation had 
resulted and the deity had not suffered loss. This was held in 
Nirmal V. Jyoti Prasad (f) In this case a suit was brought by 
the deity through one of the shebaits against the other shebaits 
and accounts were claimed on the footing that the misconduct- 
ing shebait, who has to be removed from office, must render 
accounts for the period of his stewardship. In accordance with 
the decision of the High Court, one of the trustees was directed 
to be removed and it was held that it was necessary that ac- 

‘ounts should be taken from him before he got his discharge. 
As regards the period of accounting, the High Court followed 
the principles applied by the Chancery Courts in England in 
regard to charitable trusts and held that the period of account- 
- m$ would have to be determined by the court having regard to 
| the circumstances of each individual case. The accounts can 
- be taken as far back as the date of the misapplication of the 
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if a shebait has improperly alienated a trust property 4 
suit can be brought, as stated above, by any person interested, 
for a declaration that such alienation is not binding on the 
deitv. But no decree for recovery of possession can be made 
in such a suit unless the plaintiff in the suit has a present right 
to possession. A merely interested person cannot daim 4 
decree for possession in his favour. So long as the trustees 
not removed or does not forfeit his office, he alone can bring à 
suit for recovery of possession of the deity's property. If te 
suit is instituted by the deity through a next friend and ther 
is a prayer for removal of the shebait, who is made a pary 
defendant to the suit, there can be a decree for possession of 
the alienated property made in such suit. Such a decree am 
also be passed if the plaintiff is the ncxt shebait under the 
terms of the grant and the court after removing the existing 
shebait from his office declares the right of the plaintiff as the 
shebait in law in the suit itself (g). 

The question whether a suit for framing of a scheme in à 
family debutter is at all entertainable by a civil court was elabe 
rately discussed by a Division Bench of the Calcutta High 
Court in the case of Bimal Krishna V. Gunendra (h), and it 
was held that a scheme for administration of a private debutter 
could be framed by a civil court. It was argued in that cas 

on the authority of the Privy Council judgment in Gopal Lal 
Sett V. Purna Chandra Basak (i) that as section 92 of the C. P 
Code does not apply to a private debutter, there was no juris- 
diction in a civil court to frame a scheme in respect of the — 
same. The relevant passage in the Privy Council judgment 
runs as follows : 

“Their Lordships see no reason to doubt that the cout — | 
executing the duty of appointing trustees would pay — 
to the claims of that branch of the family with whom c 
ship was established and by whom the services £m 
they regard the gift as in effect a private trust to v EE 
provisions of section 539 of the Code of Civil Proce ew ‘2 
would not apply, and consequently the À A — 
scheme for its administration, as provided by dew 
High Court, is inappropriate." — — — 
Mr. Justice Mukherjea observed as pe 
. It is necessary ..... to look into the É 
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from the facts set out in that judgment that in this case there 

was no gift to the idols but the property was given to one Udoy 

who was made a trustee in the legal sense of the word and 

upon whom were cast certain duties, both religious and secular 

in their nature. He was to perform the worship: of a certain 

idol with the income of a particular property and the remainder 

of the income was given to three people whose names were 

given in the will. In a case like this where a private trust was 

aeated, not of a purely religious character, and the ownership 

of the property was vested in the trustee, in the legal sense of 

the word, the Court could not possiblv frame a scheme for the 

administration of the trust estate. In a religious endowment, 

however, where the deity who is a perpetual infant is the lezal 

owner of the property and the shebaits occupy the position of 

managers or guardians, the position is different. In the case 

of Monohar Mookerjee V. Peary Mohan Mookerjee (j). it was 

held by Mr. Justice Asutosh  Mookerjee, sitting with 

Mr. Justice Panton, that 
In respect of a debutter in this country, the founder or 

his heirs may invoke the assistance of a judicial tribunal for the 

proper administration thereof on the allegation that the trusts 

are not properly performed.’ 
Mr. Justice Mookerjee invoked the analogy of the rule of * 

English Law according to which in case of a charitable 

ration where the founder was a private person, he and his heirs 

me visitors in law and in case such heirs were extinct or 

were incompetent, the visitatorial powers devolved on the 

n. It is true that in England such trusts are regarded as 

_ ‘Matters of public concern and the Attorney-General who re: 

.. Presents the Crown takes proceedings on his behalf for protec- 

. “on of these charities. Vide Attorney-General V. Brown (k). 

— E India, the Crown is the constitutional protector of all infants 

— Em the deity occupies in law the position of an infant, the 

(o0 Mehaits Who represent the deity are entitled to seek the — lal 

a; aton of the deity's estate and to have a proper scheme | 

management framed which would end the disputes amongst = © 
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matha V. Prodyumna (m) and the case was remanded to i 
trial court expressly for that purpose. The same direction 
were given by this court in the case of Prosad Das Pal V. Jaze 
nath Pal (n) which was also a case of private debutter and we 
are unable to uphold the extreme contention raised br 
Mr. Biswas that a Civil Court is incompetent to entertain 2 
suit, the object of which is to have a scheme established for 
the administration of a private debutter." 

It has now been decided in a number of authorities (mi 
that in the case of private charities and religious trusts, i TH 
members of the family have the right to move the court i® TA 
redress, and that it is open to the court in those proceedings | 
to frame a scheme for their administration. 

The framing of a scheme may not be appropriate in all 
cases (0), particularly where there is no gift to the idol, buta 
mere charge is created for certain acts of worship (p). 

When a private trust is created through the instrumentality 
of a trust deed, the rights of the parties would undoubtedly 
be regulated by the terms of the deed and the remedy fo 
breach of trust will be found in the general law for enforcement 
of trust. 

Conclu. With this chapter we close our discussions on the law of — 
charitable and religious trust among the Hindus. You har 
noticed what I stated at the beginning that the materials for 
the law are very scanty and the whole structure of legal rule 
and principles that we see today has been practically built up 
by judicial decisions mainly on the basis of certain prinaple 
of the equity law in England and the customs and usages of 
our country. Some amount of complexity and want of umi 
formity are no doubt noticeable in the law as it now 3 
Judicial decisions on a subject, which is still in the course of 
development, can seldom be uniform and what I have 3* 
tempted to do, therefore, is to reconcile and harmonise Ùe 
various decisions from the point of view of general principles 
as could be gathered primarily from the prono = 
the Judicial Committee. It may be necessary either oner o 
later to codify the whole law on the subject. There is n 
— in most of the States on — Hir — 1 jous 
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d they have been already mentioned in the 

— Each State may have its special usages and special 

jj but it seems to me that the wealth of legal principles 

i ie enshrined in the large number of decisions of Judicial 

mm ittees and the Supreme Court, may well be utilised for > 
ig law on an all-India basis. It is outside the province 

th e lectures to discuss the law of any particular State. The 

E tute: now in force in several States, are, however, attached 

| ray of appendix to these lectures. 
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imation of 
MW. 306 
—if can acquire and hold per 
sonal properties, 307 
—succession to after 
acquired property of, 308 
—sudra 


—Succession toO 
of, 309 


—vairagees if, 309 
BAIRAGEF. MI TT : 
—tlection to the head bv. custom. 


property 





—charitable works in, 21 

—concept of God in, 22 

—image worship in, 22 
BURDEN OF PROOF : 

—in suits to set aside tranfers 
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CHARITY — Conte. 
if subject to Rule of — 
tuitv, 120-122 
meaning — 
—in English Law, 4, 47 
purposes of, 49, I07 
CHARITABLE ENDOWMENTS : 
(See also Religious amd Chari- 
table Endowments) 
—governing principles of in 
English Law, 49 
—tvpes of, in Roman Law, 10 


CHARITABLE OBJECT : 


consecration of trees and groves, 
71 | 

—Dharamsalas. Sadabrata, Anna- 
satras, 68, 70 
excavations of tanks and wells, 
69 

—feeding of Brahmins and poor. 
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CHARITABLE WORKS : 

















—in Buddhist period, ?1 Order 32—if applies. mw. 

or inst idols, 245, 247, — 

CIVIL PROCEDURE CODE : 948 9g ^ c 92 DARE 
Section 92 


COMPETENCY : 


W apphes to trust both —of settlor to create trust, ne 


public and private, 405 








abject and Scope o£, 392. COMPLETED DEDICATION : 
414, 415 — subsequent contrary dealing 
rehefs im Suits under— —if affects character of, 
— by allecation to 95-96 | 
pm CONSTITUTION OF INDIA: — — 
ject, 4 n 
—by appointment Article 14 hene 
of new tras. —Discriminatory 
426 —validity of, 359, s60 E 
—by direction to Article 19 (i) (0) 3 
accounts, 429-431 —if revives lapsed right, 364 
—by removal of — Property, 
trustee, 421, 424. —Hereditory Shebaitship. 
425 364 
Suits under— —Mohuntship. 361 
— "garnst a defacto Article 19 (5) s PERE eX Rs 
trustee, 396 —Restrictions to -— - "T 
aiam A. A. pro —invalid, 362-363 
per — party in, —valid, 362 


—Conditions to be — um (CHI 
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—of alienation of shebaitship 
—how far valid in law, 220 
—must not offend policy of Hindu 
Law, 221 


CYPRES— 
—doctrine of—applicability of— 
—choice of objects must be 
akin, 114 
—in conditional gifts when 
condition not fulfilled, 
114, 117, 118 
—in surplus funds, 113, 179, 
180 
—where intended object 
cannot be given effect to, 
112, 117-118 
—where no general inten- 
a3 to charity. expressed, 
12 
English Law—meaning of, 111 
—if can be applied in 
suits under section 92, 
C. P. C. 434 
—principles of applica- 
tion of, 111, 112-113 





DASNAMT : 
Order of Sannvasis of Sankar’s 
* School, 296 





DEBUTTER : 
—absolute or partial, 157-167 
into secular by con- 





_to be in existence, 144-145 
"(Aum in the concep- 
—framing of a scheme by suit in 

tter, 442 








DEBL TTER— Contd. 


—in favour of deity 
E X of. 147, 
45 
—private or family 
—suits in re, 439-441 
-proof of, 151-157 
—recovery of 
—wrongfullv alienated, 442 
—relief in suit for, 441-444 
444 
—who can sue for, 439-441 
—property—mortgage of—validity ~“ 


of, 269 
—Rubkaries or decisions in re- 
sumption roceedings—eviden- 


tiary value of, 154 

—settlement records—how far rele- 
vant in proof of, 156 

—tests of distinction between pri- 
vate and public, 167-174 


DECREE : 
Compromise—by mohunt—how far 
effective, 340 
—by shebait—how far effec- 
tive, 253 


DEDICATED PROPERTY : 
—(See also Dedication) 
—in partial debutter, 157, 162 


—-person in control and possession 
of, is a trustee, 42, 43 


—vests in idol, as a juristic person, 
39, 40 — 
DEDICATION : 
—by unregistered deed, 92 
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DFEDICATION : omtd 
cw ne rsha 
~ tanks and trees after, 41 
m. where congregation is 
a speciic donec, 35 
—im, where no spechc donec. 


un 
m. where donec ijs an idol, 
3s. 40 


—parial—_<fect on tithe to pro 
perty. 157, 15* 

ato mon exirent eb validity of, 
145 

-yeting of property after, M 
“without written instrument. 92, 


9* 

DEED: 
—rn create dedication. if necessary, 

DEITY : 


-m a juristic person, 244 
—hange of lkexation for worship 
ot, 226 

—<onception of—as a living being. 
141 

—defiled reconstruction of the, 141 

—guardian ediitem of. 245-247 

—tf necessary party in all suits re 
lating to debutter, 248-251 
hte of. 236 
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DHARMASALAS : Lf ey 
—a charitable objet, 68 
—meaning of, 35 

EDUCATIONAL INSTITUTION : 
—a charitable object, 73 


ELECTIVE MUTT : 
—See Punchavati Mutt 


ENDOWED PROPERTY : 


—Sale of 
—for debt, binding on, 272 
—entire, when void, 273-274 
—in monev decree, 174275 
—in mortgage decree, 274 
—sale of 
— without legal necessary, if 
void. 273 


e 





ENDOWMENTS : 


—(See religious 
endowments) 

— additional shebaitship in, 199 

—alienation of entire, if valid, 259 

—control of—history of, 379-5835 . 

—creation of—by an instrument of 
trust—if necessary, 89 

—deity must be named, 147-149 


and charitable 








ENGLISH LAW -— Contd. 
—definition of trust, by carly and 
modern writers in, 5 
—educational gifts, under, 50 
— — valid trust under, 


—X for religion under, 51. 52 
—gifts "n celebration of masses, 
under, 


— eR xD of doctrines 
à e according to, 56 


MNA not considered charitable in, 
54. 55 

-gift to specific individuals not 

charitable under, 50 

—gift to the poor when charitable 





under, 50 
—governi principles of chari- 
table ent in, 50 


—meaning di charity in, 3, 47 

—Mortmain Acts, 88 

—objects of charitable trust, 100 

dw. wal prerequisites of, 

—rule of em generis, 102 

—rules of—for determining definite- 
ness of the religious and chari- 
table trusts, 100, 101 

—Statute of Elizabeth, 48 

—technical rules of construction in 
—not applicable in India, 102 

- trusts, for benefits of animals 

under, 55 


IW X mper of the esee 
in 


EVIDENCE : 
—entries in settlement records as of 
debutter, 156 EM 


ntion of settlor as, 166 
——— to prog 


1556. 
E GS. un property ty in name of 
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FORMALITIES : 


—ort 
a valid. trust 
—under English Law, 88 
—gift in ancient time, 20 
—relimous endowment, 93 
—under Hindu Law for crea- 
tion of a trust, 89-90 


GARBHA GRIHA : 
—sanctum sanctorum 
— where deity installed, 367. 
368 


GIFT : 


—and «dedica tion —distinction of, 


36 
— effect. of —where one of the several 
alternative objects uncertain, 107 


—for 

— benefit of specific indivi- 
dual, 50 

—celebration of masses, 52 

—4dharam, 104 | 

—promotion of education, 50 

—Trelief of > on 

—religion, 51 

—religious and charitable pur- 
pose. 58 


—superstitrous uses, 52, 60. 
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HI*D LAW — Contd. 


—Englsh Law of superstitrous uses 
not applicable to, 60 

—mo drtinction between public 
amd private charities under. 64 
-n religious and charitable trust. 
primariv judge made, 3 

NEM and chant not disun- 


zgushed in, 12 | 
—peligions and charitable purposes A wania i T. s 


m. X i 
-—ruwhe against perpetunv, not ap- —kinds of, 438,139 


plicable to charitable trust under. 











ta 50 INAM REGISTERS : 
—-—Àves of--2* to endowments, 3 — entries in, valuable evidence & E 
—vahditv of gift to idols under, nature and scope of grant, 156 —  — 
< INCOME : ' = 
MINDU RELIGION : — directions for accumulation of- —— 
idea of God in, 25 validitv of, 126 , t. M 
; —directions for accumulations pot 3 
HINDU WOMENS RIGHT TO se illegal in trusts, 127 | 

PROPERTY ACT: —limits within which accumula- 
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LEGISLATION : MOHUNT— Contd. 


—on subjects of religious and 


charita trusts, 41-46, 380, 352. — — 


A ——— of office by, 352 
—ngnts o 
LIMITATION : —against Mutt property—for 
—for suits to set aside  unautho- n — enforceable, 
rized alienation, 280-285 —enforcement of—by a credi- 
LUNACY : tor—when permissible, 342, 
— Mohunt. effect of, 206 345, 349 
— Shebait. cffect ot. 206-208 — extinguished before consti- 
—when a disqualification [tO suc- tution tf revived, 364 
ceed to shebaitship, 206 —extent of—in respect of 
endowed p tv. 332-336 
MADHAWACHARYA : —if can be delegated, 332 
—a Vaishnab saint. 25 —law restricting—constitu- 
—a founder of Madhawa School of Gosenty, Sol 
Üüsdinavs 398 —to "— successor—a 
* . S28, 338 
MAHAPRAVU : ES. id , 
- — possess and manage 
—See Sree Chaitanya, 25, 299 mutt property, 332 
MOHUNT - —to sue and being sued, 
, 336 
—appeintment of a successor —to surplus income, 
—by, 321-322 —selection of 2 * Shite 
— t of. if can be dele- —by advertisement, 328 
— * —by Mandali, 328 P 
—who can appointed, 325 —subsequent — disability cffect 
—when invalid, 323 352 * 


ompromise by—how far effec- 
tive, 340-341 


—*onfirmation of appointment of 


—succession to the office of a. 316 
—what w—a head of a mutt. 300 


—who can be appointed, a, 
—by brotherhood, if neces- sa 
sarv, 325 A MOHUNTSHIP : 
Ei against—form of, —if a property, 315, 361 
| Batan —if transferable, 331-332 — c 


— succession to—on death of or 
resignation of a Mohunt, 325-326 


MONASTERIES: _ 
—absence of—in Vedic age, 
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MITT —— J en td 


and debutter—distingurshed, 300- 
“us 
beneht and legal necessity of a, 
344.3465 
— Cceremonres ot 
entry mto, 304 
— casses of 
—basragi, 327 
—haknum:, 322 
—meourzshi, S18 
—punchavan, 5326 
— private and public, 356, 357 


initiation tor 


— dedication of —different forms 
of 532 

—istinetion between temple and, 
Wi 

—enttry inņnto— probationary period 
before, 305 

— establishment ot —b« Sankara- 
charva and his followers, 23, 
294 *00 

—idel—not an essential clement 








ur oe 347-349 
i . 329 


lease 





of trust. 235 - EL 
—if transferable. 220.222 — 


—hability for attachment and sake, 
221 Bhce uuu 


PANCHAYETDAR: | 
a name for shebait in Tanpre ~ 
IS} poe 
PANDARA SANNADHI : * 
—Sudra head of an adhinam, X9 
PARDESHI : | 
—Sudra Sannvasi, 300 
PARTITION : | — 
—of place of worship, 223 — 
—of shebuitl right. i Vido 
PERPETUITY : — 
—rule against—applicanon ek . 
—in case of “ch 
trusts in India, 58 


—in cases of gift in favour 
of idol, 124 


LORE AS ess 
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PRIEST— Conta. RELIGIOUS AND CHARITABLE 
ight to continuc as—if ripens INSTITUTION : 
bv holding office for generations, -if a juristic person, 7 
199 —in Buddhist period, 18 
-—Sshebait— difference from, 1582 —in Vedic Age, 14, 15, 16 


—status of, in Roman Law, 7-8 


PLUNCHAYATI MUTT : 





i RELIGIOUS AND CHARITABLE 
—mode of election, 326 TRUSTS : 
PROPATHA : competency of Hindu settlor to 
—meani m he j create, 77 
IM Prem reme Age. 16 —«reation of, in Hindu Law, 89-90 
RAMANANDA : c ue otf 3 
i - — Essen ra s - din 
iion "Y * Vaishnava sect. 298 — — ee 
| E. ish. $ 
m Ay, OR —if affected by 
h —bankruptcy of settlor, 130 
RAMANUJA : loss of place of worship, if 
ies his order, 25 on, 142 
— nder of a Vaishnab sect, 297 — rule of perpetuity, 121 
—Mutts by, 298 — «an be given a secular turn 
bv consensus. of family, 175-178 
RECORD OF RIGHTS : —in favour of a particular donee, 
—See settlement records validity of, 167, 175 | 
—meaning of, 3 “ 
REGULATION : —Roman concept of, 7.10 
a ae 9» — XIX of 1810, —Sources of law, 3 
— development of, 3 
Bom lation XVII of 1827, —materials for, in carly 
mbar Regu Hindu texts, I 
Madras, Regulation VII of 1817, when can be avoided, 131 
44, 380, 381 —when infringes any —— 
i e law, 120 
RELIGION : | | 
t disti ished fi Hiarity in RELIGIOUS DENOMINATION : 
Hindu concept of Trust, 12 | qm rm to — 








RELIGIOUS | : 
AND CHARITABLE 
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RUBKARHRIE:* : 
—of resumption proceedings— 
evidentiary value, 154 
SADABRATA : 
—a charitable object, 68 
SAMADHI : 
—building of, not a charitable pur- 
pose, 65 
SAMARPAN : 
—See under ‘Utsarga 
SAMPRADAN : 
—not conclusive proof of real 
endowment, 149 


SANGHA : 
—a juristic person, 20 
—genesis of the idea of Corpora- 
tion, 21 
SANGHARAMA : 


—Buddhist name for a Mutt or 
monastery, 19 


SANKALPA : 


—if an esSential part of dedication. 
Si; 93S 
—not conclusive proof of real 
endowment, 149 
SANKARACHARYA : 
—founder of Hindu Mutts, 296 
SANNYASI : 
—a Brahmin ascetic, 296 
—loss of civil status, when com- 
plete. 304, 
—whether Sudras can become, 296 


SAYAMBHL : 

—a class of image, 139 
SETTLEMENT RECORDS : 

—entries in, how far relevant to 

prove debuttar, 156 

SETTLORS : 

—See under "Trust 

—competrency and disability of, in 


: —Karta of joint family as, 79, 80 

SHEBA : 5 

 —meaning of, 225 

SHEBAIT : 
—a human 








ministrant of deity, 181 


SHEBAIT— Contd. 





—all form one body in the eye of 
law, 231 | 
—àaà intment of d 
Miis sumo inferior castes, no bar 
in law, 199 
— unfettered discretion of the 
founder. 199 
—decree against, 253 
— de facto 
— what is, 250-253 E 
—neither a trespasser nor 3 
constructive trustee, 299 
—delegation of authority by, 254 






































256 a 
—duties of 225 - 
—accounting, 288, 362 : 





custody of the idol, 226 
—must act jointly, 231-232 
—not to mix up private + 
funds, 288 — 
— reasonable care in manage —— 
ment, 227 - 
— when himself an Archaka, "n 























225 
—if can profit out of trust pro | 
por. 287 * 
-- | position of, 183 


succession o . 206 
—negligence — due to, 227 
—not a trustee in English sense, 
* 143, 183 
—not an owner of offerings, 223 
— — 5 jan 

— — 
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SHEBAIT— Conta. SHEBAITSHIP—Contd. 
: of —lease or mortgage of, if void, 
—as limited owner, 184 211 
—custody and possession of —sale of—void, 210 
debutter estate, 227 —succession to— e 
—remuneration, 227 —additional endowment, 199 
—residence in deity's house, —alteration of line  ot— 
231 reservation of powers by 
—suit, 237-240 founder, 192 
—to nominate successor, 209 —change of religion. a dis- 
—rights of qualification by custom, 
—to offerings made to deity, 208 
: —determined principally by 
—to reimbursement, 288 grant, 200, 201 
—to remove idol for worship, —disqualifications for—by 
226 custom, 208 
—to sue a co-shebait, —must exist when suc- 
—subsequent incapacity of, reme- cession opens, 206 
dies against, 208 —founder's heir, upon, 189 
—transfer bw —method of ascertain- 
—the right to nominate a suc- ment as to who are, 
cessor, 209 189 
—of entire endowment, if —line of—change in by addi- 
void, 259 tional endowment, 195 
* —mere  non-belief in idol 
SHEBAITSHIP : worship, not a disqualifi- 
—alienation of, 210-224 tion for, 208 
against, 212-213 189, 190 
—in favour of one —on extinction of shebait's 
—in line of succession, line, 209 
213 -— usage, contrary to | 
—a co-shebait, 215 law, of, if prevails in, 209, 
; ^ —limitations for, 214-216 201 | 
à mg of necessity or —women, by. 199, 205 
A t to deity, 217 character of, 201 
k —on the footing of custom, 220 









oar of—a blend of 
office tv, 185 
—— of property 

—Hindu Women's 
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rights in, 191-192, 
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"I TT - 
-Sece under “Civil Procedure Code 
for setting aside alienatrons 
—hmitatrons for, 280. 282-284 


. —burden of proof in, 277 
—maintainability  of—bv persons 


interested in mutts, 339 
—on behalf of deity bw shebait, 
240 
SLPERSTITIOUS USES : 


—Law of—not applicable in India, 
60 - 


SURPLUS INCOME : 
lication of, doctrine of evpres, 
115. 179, 180 
TAMBIRAN : 
— Sudra ascetic attached to an 
adhinam. 300 
TANKS : 
— excavation of, a charitable object. 
69 
—presumptron of public character 


o£, 71 








TAX 
—see contribution 


TEMPLES : 
—buildings contructed in memory 
of Guru, if, 65, 66 
—denominational, 369 
—4distinction between mutt and, 301 
—known during the Suttra period, 
17 
—limitation on the right of entry, 
367 
—not existent in Vedic age. 14. 
—Private or Public—material test 
ot, 168-174, 401 | 




















. ” 5 af A » i * 
- L ; 
ya * i i t, - " IE ex P. un r | 1 
a m < nd ue . Ye 2 i 4 
á E ` T 7 * M» - , 4 p E ES K - Y « fs 
n , X ^. qam an s s Ñ fry JAN "citi 
À i 4 dii LAS n < SE ra 3t - 
ji T ah - 4 Far O m 1 Ji = Lu d- i- ` d 1 a l ; 
G CN pe sham s dus nl d * 
— = CP F * AES ane n ’ 
B £k LJ d b M h g P 4 - & 4 NK meh a 4 f 
= Ma AA 2 — M "Pei b." E Fd A Liga i « 17 , Da i 4 E 
d - m L ro a J 
P" | ya) Z 4£ i = T 1 
— — — LS > E 
EE bi "hes TRAE 
" A a v = p "n 
a) | ) 
b í 1 


TAGORE LAW LECTURES 





TRUST : > ew nox: 


—bankruptcy of the settlor, how far 
affects, 130 
—breach of, remedies. for, 439 
—«haritable—if can be avoided at 
the instance of creditors, 131 
—concept of i“ 
—evolution of, 4 
—foundation of in English 
Law, 6 
— constructive 


—duty of court in suits under «c 
tion 92, of the Civil Procedure 
Code, 403 

—for superstitious uses 

— not charitable in English 
Law, 52 
—valid in India, 61 — 

—must not infringe. the provision 
of any law, 120 

—public, meaning and inference 
of, 399-402 - 

—umncertaintv, if fatal to creation 
of, 96-100 | 


TRUSTEE : 
—appointment of a new, 426 

—de facto, suit by, 252 

—de son tort, meaning of, 396 

—discharge of—directions for ac 
counts, 429 eer 

—habilit . 
362. 

— manager 
70 
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institutions in, 16 
| of life in, 
institutions in, 17 
— 1 


name for a Mutt or 
. 19 


— charitable object, 69 
ion o public character 
. ef, 7i. 
Pis 
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E alienari shebaitship 
PS — on adverse possession , 
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WIDOW- Contd. 
—extent of power to EU gift for 


charitable Xm er en 
—of founder, if can appoint 
a shebait, 185 


WORSHIP : 


—in Vedic age, nature and form 


of. 15 

—of idol, unknown in Vedic age. 
14 

—of image—history and origin of, 
EE. 49 

—place of, if can be partitioned, 
223 | 

Y ATI : 


—a Brahmin ascetic. 300 


YOGA CSHEMA : 
—meaning of, 80 
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IHE 
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THE BIHAR HINDU RELIGIOUS TRUSTS ACT, 1950. 


An Act to provide for the better administration of Hindu Religious Trusts and 
for the protection and preservation of properties appertaining to such trusts. 


Whereas it is expedient to provide for the better administration of Hindu religious 
masts in the State of Bihar and for the protection and preservation of properties 


ippertaining to such trusts ; 
It is hereby enacted as follows : — 


CHAPTER I. 


PRELIMINARY. 


l. Short title, extent and commencement.— (1) This Act may be called the 
Bihar Hindu Religious Trusts Act, 1950. 


(2) It extends to the whole of the State of Bihar. 


(3) It shall come into force on such date, not being later than six months from 
the date on which it is first published in the Official Gazette, as the State Government 
may, by notification, appoint. [The Act came into force on the 15th August, 1951]. 

2. Definitions,— In this Act, unless there is anything repugnant in the subject 
or context, — 

(a) “Board” means, in the case of j ther than 
the Bihar State Board of Religious Trusts, in the case of Swetambar Jain 
religious trusts, the Bihar State Board of Swetambar Jain Religious Trusts 
and, in the case of Digambar Jain religious trusts, the Bihar State Board 
of Digambar Jain Religious Trusts established under section 5; 

(b) "Committee" means a committee appointed by the Board under section 22; 

(cj "District Judge" includes a Subordinate Judge especially empowered by the 
State Government to discharge the functions of a — > under 
this Act ; 4 — 


p: e — "M. s d 


(d) "founder" means a person who creates a religious trust; — pur .7 RM. PL 
Notes :—The Act does not apply to Private Trust—A.I.R. 1959 s.c. 951, The E 



























E rm of the Act neither infringe the fundamental rights guaran a Es 4 
— Artide 19(1)(f) of the Constitution, nor violate Articles 14, 25, 26 and 27 of the Con- — 
= The provisions of the Act can not be struck down on the ground of E 


— * 1959 S.C. 1002 & 1073. — — » 
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prewribed means prescribed by rules made by the State Government under 
this Act ; 


"President" means the person appointed to be the President of the Bom 


under section 7 or section & : 


^qualihed accountant" means any person or class of persons declared by te 


State Government by notification to be qualified accountant for the por 
poses of this Act ; 


Regional Trust Committee” means a Regional Trust Committee established 
bw the Board under section 40 ; 


religious trust" means any express or constructive trust created or existing 
tor amy purpose recognised by Hindu Law to be religious, pious or chant 
able. but shall not include a trust created according to the Sikh religios 
or purely for the benefit of the Sikh community and a private endowment 


created for the worship of a family idol in which the public are not 
interested ; 


 *uperintendent" means the person appointed to be the Superintendent o 
Religious Trusts under section 23 ; 


trustee means any person, by whatever designation known, appointed © 


administer a religious trust either verbally or by or under any deed & 
instrument or in accordance with the usage of such trust or by the 
District Judge or any other competent authority, and includes any perm 
appointed by a trustee to perform the duties of a trustee and any member 
of a Committee or any other person for the time being managing o 
administering any trust property as such; 


{(e) “Trust Fund’ means the Bihar State Board of Religious Trust Fund, the 


Bihar State Board of Swetambar Jain Religious Trust Fund or the Bibar 


State Board of Digambar Jain Religious Trust Fund, as the case may be. 
formed under section 69 ;] 


(p) “trust property” means the property appertaining to a religious condis: 


3. Application.— This Act shall apply to all religious trusts, whether created 


before or after the commencement of this Act, any part of the property of which is 


. ^4. Amendments and repeals.—(1) In section 17 of the Bengal C 


Endowments, Public Buildings and Escheats Regulation, 1810 (Ben. Reg. 


1810), as amended in its application to the State of Bihar, for the words a 
- "im respect of any abli 






— 
=> : 
d b 


» a 





g 
= Wu adde Ste 








ae TOt y 
CENTRAL LIBRARY 


THE BIHAR HINDU RELIGIOUS TRUSTS ACT, 1950 vii 


and figures "or, as the case may be, on the President of the Board established under 
ction 5 of the Bihar Hindu Religious Trusts Act, 1950 (Bihar Act 1 of 1951)," shall 
be added. 


(3 In the proviso to section 5 of the Charitable Endowments Act, 1890 (VI of 
1890) as amended in its application to the State of Bihar, for words and figures “any 
property shall, in respect of any waqf property in the State of Bihar, be exercised, 
subject to the approval of the State Government, by the Majlis established under the 
Bihar Wagfs Act, 1947," the words and figures "any property shall, in respect of any 
wagf property within the meaning of the Bihar Waqfs Act, 1947 (Bihar Act VIII of 
19483, or trust property within the meaning of the Bihar Hindu Religious Trusts Act, 
1950 (Bihar Act ] of 1951), be exercised, subject to the approval of the State Govern- 
ment, by the Majlis established under the first mentioned Act or, as the case may be, 
by the Board established under the last mentioned Act," shall be substituted. 


(4j In section 13 of the Charitable and Religious Trusts Act, 1920 (XIV of 1920), 
a amended in its application to the State of Bihar, for the words "apply to any wagqfs 
m the State of Bihar", the words and figures “or the Bihar Religious Trusts Act, 1950 
{Bihar Act 1 of 1951), apply to any waqfs or, as the case may be, religious trust in the 
Mate of Bihar" shall be substituted. 


(5 The Religious Endowments Act, 1863 (XX of 1863) and section 92 of the Code 
of Civil Procedure, 1908 (V of 1908), shall not apply to any religious trust in this State 
as defined in this Act. 


CHAPTER II. | — 
CONSTITUTION OF THE BOARD. Mss 


5. Constitution and incorporation of the Board.—(1) As soon as possible 
alter this Act comes into force, there shall be established [by the State Government] for 


the State of Bihar a Board to be called the Bihar State Board of Religious Trusts to 
discharge in regard to religious trusts other than Jain religious trusts uu Sup 
asigned to the Board by this Act. - 


Bie KG. dul alm brasablidod s Bend «E cie M NR MORE 
Sweambar Jain Religious Trusts and a Board to be called the Bihar State Board of. 
Digambar Jain Religious Trusts to discharge respectively in regard to Swetambar Jain 7 
. Religious Trusts and Digambar Jain Religious Trusts the functions — 
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Co The wrm of ofc of the members of the first Board shall save MN EI 
provided im this Act. be &ve wears from the date of the publication of their names it — 
the Oficial Gawene under section 12 and shall include any further period 
elapse betweem the expiration of the «id five wears and the date of the first meeting — 


e the ecoed Board at which a quonim [s present. — m = E 


R. boudin dat aia it de ia a cu RR 
their teem of offiee.—i!) OM the member: of the second and every subsequent Bier 
Sate Board of Relugioss Trusts 








je) wen shall be persons appointed by the State Government : = 
Provided that. of the persons = appointed,— e — 

(D ome shall be a person who is or has been. a member of the Bihar C. | 
Service (Executive or Judicial Branch) or a member of the Bihar Super 
judicial Service or the Indian Administrative Service or a lawwr, d 4 | 
least tem wears standing. if mo sh person has been elected omis ii 
clause fc); and (l2 GN 

fa) two shall be Shedhus. and — 

(^ two shall be persons elected in the prescribed manner by the trustees of 
tekana trusts other than jain Religious Trusts registered under this : 
Act; amd 

(e) eight hall be persons elected in the prescribed manner by the Hinde 
members of the State Legislature and the Hindu members of ue T | 
ment from the State of Bihar : — 

Provided! that of the perons to be so elected, one shall be a Buddhist, unl = 
there ic no Buddhist candidate for such election. 


(D) OF the members of the second and every subsequent Bihar State Board of | 
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9. Disqualifications où members.— A person shall not be eligible for appoint- 
ment or election as member. if such person— 


(a) is not a Hindu ; 
(b) is Tess than twenty-five years of age ; 
() is of unsound mind and stands so declared by a competent Court ; 


(d) has applied for being adjudged an insolvent or is an undischarged insolvent ; 
(e) has been convicted of any offence under this Act; 


(f has been convicted of any such offence or is subjected by a Criminal Court to 
any such order as implies moral turpitude which, in the opinion of the 
State Government, unfits him to hold office ; * 

(g) has, om any previous occasion, been removed from office under section 14 or by 
order of a competent Court from any position of trust or mismanagemient 
or corruption ; or 

(h) except in the case of a person to be elected by the trustees of religious trusts 
registered under this Act, is a trustee of, or holds any office of profit under, 
religious trust : 

Provided that this clause shall not apply to a person appointed as member of the 
frst Board under sub-section (1) of section 7. 


10. Filling of casual vacancies.— lí any member is unable by reason of his 
death, resignation, removal or otherwise to complete his full term of office, the vacancy 











| © caused shall be filled by the appointment or election, as the case may be, of 
| mother person and the person so appointed or elected shall fill such vacancy for the 
| unexpired portion of the term for which the member in whose place such person is 
appointed or elected. would otherwise have continued in office. | ww 

ll. Procedure on failure of electorate to elect members.— of the 
i electorates referred to in clauses (b) and (c) of sub-section (1), (2) or the case 
i may be, of section 8 fails, within such time as the State Government considers rcason- 
| able, to elect a member or members referred to in those clauses, or on the occurrence 
E ELS ey. v AN det versn, as i 





"mment may appoint a person or persons possessing the requisite — ate 7 
much a vacancy or vacancies. Mon a i 

12. Publication of names of President and  members.—The Ž 
and of every member appointed or elected under — I: 
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(M refuses so act or becomes incapable of acting or acts im a sema 
the Stave Geowerement. after hearing any explanation that Be na ~ 
consider te be prejwdivial to the interests of religious tress; —— — 

the Present. if he falls. withowt an excuse which is in the opinion of de - 


“Nate Canwernment «revert. ro attend two consecutive meetings of the 
Board : anc ' — =- 


(n amy member, if he faik, without any excuse which is im the opinion of de 
"nate Cowereoment afixient. to attend three consecutive meetings of the 
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CHAPTER Til. 
Mrrriwcs or ree Bower AND PmeocEDUORE ar MEFTINGS. 


1S. Ordinary meetings of the Board.—/l) The Board shall have an of x 
Patea or ac ch other piece as the State Government mar, im consultation with te 
Beard. bw notification, determine. and shall mect for the transaction of busines X 
beast onee m ever three months and as often as it ix necessary to meet for the mnst 
tion et barata. 

(2) Ewery meeting of the Board shall be convened bw the President or by i 
Superintendent under the direction of the President, and at least tem days’ notice wi 
the meeting shall be given to the members. | | | 
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20. Copy of minutes to be forwarded to State Government.— À copy of 
the minutes of the proceedings of every meeting shall be forthwith forwarded by the 
President to the State Government or to such authority as the State Government mav 
direct. 


22. Appointment of Committees and functions of such Committees. — 
(i) The Board may appoint Committees to assist it in the exercise of the powers or the 
performance of the duties conferred or imposed upon it bv or under this Act, and may 
determine the functions and procedure of such Committees. 

(32) Any person who is not a member of the Board may be appointed to be a 
member of any such Committee - 

_ Provided that the number of such persons on any such Committee shall not exceed 
one-third of the total number of members of the Committee. 


CHAPTER IV. 


SUPERINTENDENT Or KriiGrOUS TRUSTS AND OFFICERS AND 


SERVANTS OF THE BOARD. 









ont 
but will be eligible for re-appointment shall be appointed by the State Government. n? 
Provided that the first Superintendent who shall hold office for four years only 
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21. Gratuities and provident fund.— (1) The Board, at a meeting speculh 
convened tor the purpose, or by a resolution in favour of which not less than we 
thirds of the members present at such meeting shall have voted may, subject to the 
approval of the State Government, make bye-laws for— 

(a) the granting of gratuities out of the Trust Fund: or 

(b) the creation and management of a provident fund, for compelling contribu- 
uon thereto on the part of its officers and servants and for supplementing 
such contribution out of the Trust Fund. 

(2; Ihe Board may. from time to time, in accordance with such bye-laws, grami 


gratuities out of the Trust Fund, and allowances out of such provident fund, to am 
of its officers or servants, as it thinks fit. 





Explanation.—tiIn this section, the expression ‘officers and servants’ includes the 
Supermtendent, but does not include the President. 


CHAPTER V. 


POWERS AND DUTIES OF THe BOARD. 


28. General powers and duties of the Board.— (1) The general superintend 
ence of all religious trusts in the State shall be vested in the Board. The Board shall 
do all things reasonable and necessary to ensure that such trusts are properly supervised 
and administered and that the income thereof is duly appropriated and applied to tbe 
objects of such trusts and in accordance with the purposes for which such trusts wer 
founded or for which they exist, so far as the objects and purposes can be ascertained. 

(2) Without prejudice to the generality of the provisions of sub-section (1), amd 
subject to the other provisions of this Act, the powers and duties of the Board shall be— 


(a) to prepare and maintain in the prescribed manner a complete record om 
taining full information relating to the origin, nature, extent, income (i 
any), objects and beneficiaries of the different classes of religious UBS 
im the State of Bihar ; 

(b) to prepare and maintain a register containing true copies of all documents 
creating any religious trust ; 

(c) to prepare and settle its budget and to furnish a copy thereof to the State 
Government or to such authority as the State Government may direct ; 

(d) to take measures for the recovery of lost property of any religious trust ; 

(e) to cause inspection to be made of the property and the office of any religious 
trust including accounts and to authorise the Superintendent or =. of its 
members, officers or servants for that purpose : 

(f) from time to time, to call for information, reports, returns and other der 
ments from trustees ; 

(g) to give directions for the proper administration of a —— 
ance with the law governing such trust and the wishes of the Sona th 
a eee 

law ; e ee IE 

(h) to remove a trustee from his office if such trustee— odi 
(a) is — ak cop ul oM Sh. m ur nmi 

to any such order as implies moral turpitude which, in th 
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(Sec. 28.) 


(i) to direct the deposit of the cndowment money of a religious trust in the 
hands of a trustee in any bank approved by the State Government ; 

(j) to sanction on the application of a trustee or any other person interested in 
a religious trust, the conversion of any property of such trust into another 
property, if the Board is satished that such conversion is beneficial for 
the said trust : 

Provided that no such conversion shall be sanctioned unless the Board so resolves 
by a majority which includes at least three-fourths of its members and the 
resolution of the Board is approved by the District Judge ; 

(k) to control and administer the Trust Fund subject to the general supervision 
of the State Government ; 

( to keep true and regular accounts of its own receipts and disbursements and 
submit the same for audit ; 

fm) to furnish to the State Government or to such officer as the State Government 
may appoint in this behalf any statement, report, return or other docu- 
ment and any information which the State Government or, as the case 
may be, such ofhcer may require to be furnished and also to furnish to 
the State Government an annual report giving a detailed account of the 
activitics of the Board ; 

(n) to institute, whenever it thinks fit, an inquiry relating to the administration 
of a religious trust ; 

(o) to direct the trustec of a religious trust to institute in a court of law, within 
such time as may be fixed by the Board, any suit or proceeding which he 
is entitled to institute in accordance with the law for the time "being in 
force in respect of the trust or any matter connected therewith and, on 
failure of the trustee to do so, to institute such suit or proceeding itself ; 

(p) to defend either on behalf of or in addition to the trustee any suit or pro- 
ceeding instituted with respect to religious trust or any matter connected 
therewith, or in cases where there is no trustee or the succession to the 
office of the trustee is disputed, to defend any such suit or proceeding itself ; 

(q) to direct the trustee of a religious trust to apply to the appropriate officer 
or authority to enter in a record-of-rights or municipal records, if any, 
the right, title or interest of such trust in any immovable property and, 
on failure of the trustee to do so within a semenatie tae, Wa M 
application itself ; 

ír) to realise, im the prescibed manner 

out of the income of any religious trust the costs incurred by 4 

any suit or proceeding instituted by it under clause (0). in - 

suit or proceeding under clause (p) or in making and | 

Rcge oie er Bia oa insi 

(9 to permit a trustee to retire from his office and 
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guarantee of religious freedom under Articles 25 and 26 of the Constitution AIR 
1957 Pat. 615. 


29. Committee or association vested with the supervision of a religion 
trust to function under the Board.— (1) Where the supervision of a religious im 
is vested is any committee or association by the founder or by a competent Court or 
authority. such committee or association shall continue to function under the general 


superintendence and control of the Board, unless superseded by the Board under sub 
section (2). 











(2 Ihe Board may supersede any committee or association referred to in sub 
section (1) which, in the opinion of the Board, is not discharging its functions satisfac 
torily and, if the Board does so, any decree or order of a Court or authority by whid 


such committec or association was constituted shall be deemed to have been modified 
accordingly - 


Provided that before making any order under this sub-section, the Board shall 
communicate to the committee or association concerned the grounds on which ther 
propose to supersede it, fix a reasonable period for the committce or association to show 
cause against the proposal and consider its explanations and objections, if any. 


(3) Such committee or association or any other person interested in the religious 
trust may, within thirty days of any order of the Board under sub-section (2), make 
an application to the District Judge for varying, modifying or setting aside such order 
but subject to the decision of the District Judge on any such application, the ore 
of the Board shall be final and binding upon the applicant and every person interested 
m such trust. 


(4) Where such committee or association has bees superseded under sub-section 
(2), the Board may make such arrangements as may be necessary for the administration of 
the religious trust concerned. 


30. Power to determine the object to which funds, property and income 
of a religious trust shall be applied where object ceases to exist or become 
impossible of achievement.—/!) When any object of a religious trust has ceased © 
exist or has, in the opinion of the Board, become impossible of achievement, the Board 
may, of its own motion or on the application of any Hindu, after issuing notice mM 
the prescribed manner, to the trustee of such trust and to such other person as mav 
appear to the Board to be interested therein and after making such inquiry as it 
thinks fit, determine the object (which shall be similar or as nearly similar as practi 
cable to the object which has ceased to exist or become impossible of achievement) © 
which the funds, property or income of the trust or so much of such fund, property 9r 
income as was previously expended on or applied to the object which Bos GM 
exist or become impossible of achievement, shall be applied. 


(2) The applicant or the trustee of, ck ahy ‘other penon Taie NAH 
trust may, within ninety days of any order passed under sub-section (1), make a 


application to x District Judge for varying. modifying or setting aside sich orders 1 


the edem of qe District udge on sny sit: es MEME 
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Contracts, the value or amount of which is one hundred rupees or less shall be in 
wnüng and shall be signed by the Superintendent. 
(3) If any contract is executed on behalf of the Board otherwise than in confor- 


mity with the provisions of sub-section (2), it shall be voidable at the instance of the 
Board. 


32. Power of Board to settle schemes for proper administration of religious 
trusts.— (1) The Board may, of its own motion or on application made to it in this 
behalf by two or more persons interested in any trust,— 


(a) settle a scheme for such religious trust after making such inquiry as it thinks 
ht and giving notice to the trustee of such trust and to such other person 
as may appear to the Board to be interested therein ; 

(b) in like manner and subject to the like conditions, modify any scheme settled 
under this section or under any other law or substitute another scheme 
im its stead : 

Provided that any scheme so settled, modified or substituted shall be in accord- 
ance with the law governing the trust and shall not bé contrary to the 
wishes of the founder so far as such wishes can be ascertained, 


(2 A scheme settled, modified or substituted instead of another scheme under 
this section shall, unless otherwise ordered by the District Judge on an application, if 
any, made under sub-section (3) come into force on a day to be appointed by the Board 
: m this behalf and shall be published in the Official Gazette. 


(3) The trustee of, or any other person interested in, such trust, may within three 
months from the date of the publication in the Official Gazette of the scheme so 
| ttled, modified or substituted instead of another scheme, as the case may bc, make 
an application to the District Judge for varying. modifying or setting aside the 
scheme ; but, subject to the result of such application, the order of the Board under 
subsections (1) and (2) shall be final and binding upon the trustee of the religious 
ust and upon every other person fnterested in such religious trust. 

19) An order passed by the District Judge on any application made under sub- 
“ction (3) shall be final. | 


33. Power to appoint temporary trustee.— (1) Where there is a vacancy in 
the office of trustee of a religious trust and there is no one competent to be appointed 
7 musee under the terms of the deed of such trust or where there is a 
dispute as to the right of any person to act as trustec and in the opinion of the Board 
there is likelihood of a breach of the peace or serious interference with the manage- 
ment of the property of such trust, or where there is a vacancy caused by the order 


E » Subject to any order of a competent Court, appoint any person to act - 
75 trustee of the said trust for such period and upon such conditions as it thinks Es... 

= (Secs. 34-37.) | xis Casa ap 
appointing a person as a trustee under sub-section (1), the Board ‘shall — —* 
* “elect a person of the section to which the last trustee belonged. = =  — — — 
t Vie E un a. S F A T TFA = 2: icc E v ! 
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(3) Any Hindu may, on payment of such fee as may be fixed by the Board, ia 
the register. 


35. Power to grant copies and certify such copies.—(l) The Board may p 
copies of its proceedings and records and any other document in its possession m 
ment of such fees and subject to such conditions as may, from time to time, be deter | 
mined by the Board. 

(2) Such copies may be certified in the manner provided in section 76 of de 
Midian Evidence Act, 1872. — ^ |... ©! ..——— ^ OBEN 


36. Power of Board to make certain payments on behalf of religious trusts— —_ 
(1) Where a trustee refuses to pay or fails to pay any land revenue, cess, rent, rates 
or taxes due to the Government or to a local authority from a religious trust, the 
Board may itself defray the charges from the Trust Fund and may recover the amount 
so paid from the property of the trust concerned and, if the refusal or nr toe = 
trustee was in the opinion of the Board wilful, the Board may also recover — i 
personal property of the trustee responsible for such refusal or failure damages at Ùe 
rate of twelve and a half per centum of the amount so paid : 


Provided that a trustee aggrieved by a decision of the Board to recover damages 
under this sub-section may apply to the District Judge to have the order set aside @ — — A 
modified, and the order of the District Judge on such application shall be final. E rereh 

(2) The procedure provided in sub-section (4) of section 70 shall apply to the E! 
recovery by the Board of any sum which the Board is empowered by sub-section o 
to recover from a religious trust or a trustee. 3 


— — 
ROS 
Due 





* 











me 








37. Power of Board to borrow money.— The Board may, with the previous | 
sanction of the State Government, borrow, for the purpose of giving effect to the prove b 
sions of this Act, such sum of money and on such terms as the State Government may 


— * s 
u s 


determine. mM: 

38. Exercise by President of powers of Board.—If any necessity arises fo — — 
immediate action by the Board and a meeting of the Board cannot be arranged in time — 
to take such action, the President may exercise any power that could be — 
under this Act by the Board, but shall at the next meeting of the Board make a A 
in writing of the action taken by him under this section, and the reasons for tak 
such action, for confirmation of the action taken. 


39. Delegation of powers of Board The Board may delegate papan a 
powers and duties under this Act to the President, to be exercised and ormed im 
such special circumstances as the Board may specify. and may likewise 


such delegation. 
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CHAPTER VI. 
REGIONAL TRUST COMMITTEES. 


40. Regional Trust Committee.—(1) The Board may establish a 
Trust Committee for each such area as it considers necessary. E 


(2) Every such committee shall consist of such number of members a 
the Board as the Board may, from time to time, determine : : 
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Provided that no person shall be eligible for appointment as a member of such 
committee if he is subject to any of the disqualifications referred to in section 9. 


(4) The members of such committee shall elect one of their number as President. 
The quorum of the meeting to elect the President shall be at least one-half of the 
total number of members of such committee. 


(5) The Board shall appoint one of the members of each such committee to be 
the Secretary thereof. 


(6) The members of such committee shall hold othce for three years from the date 
of their appointment. 


(7) Casual vacancies arising in such committee may be filled by the Board, if it 
thinks fit, and for such period as the vacancy lasts. 


41. Board to determine the manner of conduct of business, staff. etc... of 
Regional Trust Committee.— The manner in which the business of a Regional Trust 
Committee shall be conducted, the staff required for such committee, the conditions 
of service of such staff, the travelling and other allowances to be paid to the menibers 
«€ such committee for attending meetings and undertaking journeys in connection with 
ihe affairs of the said committee shall, subject to the approval of the State Government, 
be determined by the Board. 


42. Powers and duties of Regional Trust Committee,.— Every Regional Trust 
Committee shall, subject to the control and direction of the Board, have the following 
powers and duties, namely : — 


(a) to inquire into and report to the Board as to the manner in which any 
any religious trust in the area for which such committee has been estab- 
lished is being administered ; 

(b) to submit to the Board information relating to religious trusts in such area 
on such matters as the Board may require ; and 

(c) generally to perform such other duties, not inconsistent with the provisions 
of this Act, as may be entrusted to it by the Board in furtherance of the 
objects of this Act. 


CHAPTER VII. 


DECLARING IMMOVABLE PROPERTIES OF RELIGIOUS TRUSTS AS TRUST 
PROPERTY. T 
I Wich ot dispecs am to vider duy RESUME Se RR 
Eo All disputes as to whether any immovable property is or is not a 


"Ts property shall be inquired into, either on its own motion or on application, by 
the authority —— in this behalf bv the State. Government, by — in 








— the Official 
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(Sec. 43.) 


be adduced before him, declare whether the property is a trust properi cee” 4 
so, the trust to which it belongs and shall make an order accordingly. 


(4) Where such authority makes an order declaring a property to be trust property, 
it shall direct that the trustee of the trust to which it belongs, or, if there be m 
such trustee, a person appointed by the Board to be a trustee for the purpose, be put 
mto possession of the property, and determine the cost of management referred w 
in sub-section (7). 

(5) The Board or any other person, aggrieved by the order of such authority, may, 
within ninety days of such order, institute a suit in a Court of competent jurisdiction 
to have the order set aside or modified. 

(6) Subject to the final result of any suit instituted under sub-section (5), tbe 
order of such authority shall be final and conclusive; and the Court trying the sit 
shall have no power to stay the enforcement of the order pending the disposal of the 
suit. 

(7) The income from a property declared to be a trust property under sub-secton 
(3) shall, after meeting the cost of management, be kept in deposit under the directions 
of the Board for ninety days after the delivery of possession under sub-section (4) a 
where a suit is instituted. under sub-section (5), till the final disposal of the suit. 


Explaenation.—In this sub-section, ‘cost of management" shall include, in the ase o 
a property dedicated to an idol, the expenses incurred in the worship and mig 
bhog (performance of religious ceremonies) of the idol. 


(8) In any proceeding under this section, such authority shall have the power 
of the Court under the Code of Civil Procedure, 1908 (V of 1908), in respect of the 
following matters, namely :— 

(a) proof of facts by affidavits ; 

(b) summoning and enforcing the attendance of any person and examining him —— — 
on oath ; — 

(c) compelling the production of documents; and 

(d) issuing of commissions, 

(9) Every order of such authority under sub-section (3) shall be enforceable b 
any Civil Court having local jurisdiction in the same manner as a decree of such Court 3 


(10) Notwithstanding anything to the contrary contained in the Courtfees Ad. —— 
1870 (VH of 1870), in its application to the State of Bihar the fee payable by the 
Board on the plaint or memorandum of appeal in respect of a suit instituted — 
sub-section (5) shall be fifteen rupees. — 


















CHAPTER VIII. 
TRANSFER OF IMMOVABLE PROPERTY AND BORROWING or MONEY mv TRUSTER 


|| 44. — M i-re cen mak again E 
aheng au ——— Lacs ee t 
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45. No trustee to borrow money without the previous sanction of the 
Board.— No trustee shall, after the date on which this Act is first published in thc 
Official Gazette, borrow any money for any of the purposes of the religious trust of 
which he is trustee without the previous sanction of the Board. 


CHAPTER IX. 
JUDICIAL PROCEEDINGS. 


46. Power of Board to make application to the District Judge in case of 
failure of performance of any religious. pious or charitable act the performance 
of which is charged on any property.—Where a charge exists on any property for 
the performance of any religious, pious or charitable act recognised as such by Hindu 
Law and there is failure to perform such act, the Board may apply to the District 
Judge for an order directing the person in possession of the property to pay the Board 
the amount necessary for the performance by the Board, or any person appointed by 
the Board in this behalf, of the act for the performance of which the charge was 
created. 


47. Application to compel the trustee to discharge obligations for appoint- 
ment of receiver.— Where the trustee of a religious trust wilfully fails to discharge 
any of the duties imposed upon him under such religious trust, the Board or any 
com interested in such religious trust mav make an application to the District Judge 

an order— 


(a) directing the trustee to discharge such duty within a time to be specified in 
the order ; or 
(bj appointing a receiver of the funds and property of the religious trust if the 
trustee fails to carry out such direction within the time so specified. — 
18. Power of District Judge tò remove trustee or appoint trustee.— ( 1 ) The 


Beard, or with the previous sanction of the Board, any person interested in a religious 
ust may make an application to the District Judge for an order— 


_ (à) removing the trustee of such religious trust, if such trustee— 

(i) acts in a manner prejudicial to the interest of the said trust; or - | 

(i) defaults on three or more occasions in the payment of any amount -. v 
payable under any law for the time being in force in re of the 


property or income of the ‘said rust or amy offier ward 
such property or income; Or è — 


"E. 
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direct that the funds, property or income of the trust or so much of such funds 
property or income as relates to such object shall be utilised for the purpose d 
imparting education to poor Hindus. 


Notes :— Sec. 48 does not infringe Article 19(1)(f) of the Constitution. ALR 
1960 Pat. 148. 


(2) Ihe funds, property or income to be utilised for the purpose of imparting 
education to poor Hindus under the provisions of sub-section (1) shall be applied to 
the object by the trustee concerned subject to the directions of the Board. 


50. Notice of certain suits to be given to Board and addition of Board = 
party thereto.— (!) In every suit or proceeding (except in suits instituted by a trustee 
for the recovery of arrears of rent and proceedings in execution of decrees passed im 
such suits) in respect of any religious trust or property belonging to such trust, whether 
instituted by a trustee or by any other person, the Court shall issue a notice of the 
institution thereof to the Board. 


(2) The Board may apply to the Court in which the suit or proceeding referred te 
im sub-section (1) is pending to be added, and shall thereupon be added as a party 
thereto, and shall be entitled to conduct such suit or proceeding, if instituted by tbe 
trustee. or to defend such suit or proceeding, if instituted by any other person against 
the trustee. : 


(3) If the notice required by sub-section (1) to be issued to the Board in resped 
of any suit or proceeding is not issued, the decree or order passed in such suit or 
proceeding shall be voidable at the instance of the Board. 


51. Approval of Board required to compromise, ete.— No agreement, ox 
promise or adjustment in any suit or proceeding (except in suits instituted by a trustee 
for the recovery of arrears of rent and proceedings in execution of decrees passed in 
| such suits) in respect of any religious trust or property" belonging to such trust shall be 
recorded under the provisions of Rule 8 of Order XXIII of the Code of Civil Proce 
dure, 1908, without the consent in writing of the Board. 






52. Notice to Board of proceedings under the Land Acquisition Act, 1894. 
in respect of property belonging to a religious trust.— (l) In the course of 2 
proceeding under the Land Acquisition Act, the Collector shall, before making a9 — — 
award in respect of a property belonging to a religious trust isue a noce d Mie E ~ 
and shall stay further proceedings to enable it to plead as a party to the peieediag. — = 
at any time within three months from the date of the receipt of the notice. * 


ant bee one n boe e any en M 
a property belonging to a religious trust, it:may at amy time befose eue M 
appear and plead as party to the proceeding. Te 

(3) When the Board has appeared under the provisions of sub-section ( 
out giving opportunity to the Board to be heard. 
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suance of a decree or order of a Collector or other revenue officer, such Court, Certificate 
Offer, Collector or other officer shall give a notice thereof to the Board also. 


(2) If the notice required by sub-section (|) to be given to the Board in respect of 
any sale is not given, the sale shall be voidable at the instance of the Board. 


54. Application to be made to the District Judge of the district in which 
subject-matter of trust is situated.—(1) When any application or reference ts 
required or authorised by or under any of the provisions of this Act to be made to the 
District Judge, such application or reference shall be made to the District Judge of the 
district in which the whole or any part of the subject-matter of the religious trust 
concerned is situated. 


(2) When any such application or reference is pending before the District Judge 
of one district, no such application or reference in respect of the whole or part of the 
subject-matter of such trust shall lie before the District Judge of any other district. 


39. Orders of District Judge to be appealable to the High Court.— (1) 
Unless otherwise provided in this Act, an appeal shall lie to the High Court against 
- ewry order passed by the District Judge under this Act. 


(2) No appeal shall lie from any order passed in appeal under this section. 








36. Power to summon and enforce attendance of witnesses and production 
of documents.—For the purposes of inquiries under this Act, the Board and, if 
‘pecially authorised by the Board in this behalf, the President, the Superintendent, a 
Committee and a Regional Trust Committee shall have the same power to summon and 
enforce the attendance of witnesses and parties and to compel production of docu- 
ments as a Civil Court under the Code of Civil Procedure, 1908. 


31. Order of Board passed under clause (2)(h) of section 28 or section 33 
to be enforceable as a decree of Civil Court.— Every order of the Board passed 
under clause (h) of sub-section (2) of section 28, sub-section (4) of section 29 or sub- 
‘ection (1) of section 33 shall be entorceable by any Civil Court having local jurisdic- 
ton in the same manner as a decree of such court. 


Notes : —Sec. 55 (2) does not affect the Jurisdiction of the Supreme Court; it does 
not override Article 133 of the Constitution, 4&.LR. 1959 S.C. 942. : 


CHAPTER X. 
TRUSTEES AND THEIR DUTIES. 


. 88. Trustees to carry out orders of Board. Tossa. — PT 
ML cay ia ondar ot t ERE 4 
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_59. (1) (a) Within six months from the date of the publication in the Official 
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accompanied by a truc copy of the deed or instrument creating the trust, or wher 
there is no such deed or instruments, by a statement in the prescribed form setting 
forth the objects of the trust and verihed in like manner. 


60. Budget of religious trusts and submission of such budgets to Board.— 
(1) The trustee of every religious trust shall, before the fifteenth day of January m 
each year, prepare a budget of the estimated income and expenditure of such trust for 
the next succeeding financial vear and shall forthwith send a copy thereof to the 
Board : 


Provided that the Board may, subject to such conditions as it may deem Bt t 
impose from time to time, exempt the trustee of a religious trust having an inox 
of less than five hundred rupees from the obligation of sending a copy of the budget 
of such trust to the Board and may at any time withdraw such exemption : 


Provided further that such exemption shall not prevent the Board from calling for 
a copy of the budget of such trust for any financial vear during which the exemption 
is in force. 


(2) The Board mav, within six weeks from the date on which it receives such copy, - 
alter or modify the budget in such manner and to such extent as it thinks ht. 


(3) If the Board alters or modifies any budget under sub-section (2), it shall forth- 
with send a copy of the budget as so altered or modified to the trustee of the trus 
concerned, and the budget as so altered or modified shall be deemed to be the budget 
of the said religious trust. 


(4) If within the period mentioned in sub-section (2) and for two weeks thereafter 
the Board does not send to the trustee of the trust concerned a copy of the budget 
altered or modified as aforesaid, the Board shall be deemed to have approved the 
budget without any alteration or modification. | 


(5) If the trustee fails to prepare and send a, copy of the budget as required by 
sub-section (1), the Board shall prepare a budget for the trust concerned and send à —— — 
copy thereof to the trustee before the first day of March each year and such budget — — 
shall be deemed to be the budget of that trust for the ycar in question. 


(6) Nothing contained in this section shall be deemed to authorise the Board © —— 
alter or modify any budget in a manner or to an extent inconsistent with the wishes 
of the founder, so far as such wishes can be ascertained, or with the provisions of this 
Act. 
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Notes :—Powers under Sec. 60 (2) is not uncontrolled or arbitrary; it mus be =a 
exercised in accordance with the wishes of the founder or in accordance with the pm | = 
sions of the Act—A.I.R. 1957 Pat. 615. 2 —“ E 


61. Copies of budgets to be furnished to the Regional Trust 
Ea ateas for which Regional Trust Committees have been established under ie M 


sions of this Act, a copy of cach of the statements referred to in section 59 a 
budget referred to in section 60 shall be furnished by the trustee to the Reg 
Committee of the area in which the head office of the trust concerned is 3 


62. — rrr oe oC E 
every religious trust shall offer every reasonable facility for the ir 
t MM. rea 
when called upon to do so by the Board, to any Committee, the 
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CHAPTER XI. 


AvDIT OF ACCOUNTS AND RECOVERY OF IRREGULAR EXPENSES, 


63. Audit of accounts of religious trusts.— (1) The accounts of every religious 
trust, other than a religious trust the trustee of which has been exempted from sending 
a copy of the budget under the first proviso to sub-section (1) of section 60, shall be 
audited and examined annually bv a qualified accountant appointed as auditor by the 
Board. 


(2) The auditor may. bv written notice, require the production before him of any 
document or the attendance before him of any person responsible for the preparation of 
the accounts to enable the auditor to obtain such information as he may consider 
necessary for the proper conduct of the audit. 


(3 Within a month of the completion of the audit, the auditor shall prepare a 
report on the accounts audited and examined and shall submit a report to the Board 
and deliver a copy thereof to the trustee concerned : 


Provided that the auditor may submit an interim report at any time he thinks fit. 
(4) The report of the auditor shall include a statement of— 


(a) any payment which appears to him to be contrary to law or to the provisions 
of the budget ; 


(6) the amount of any deficiency or loss which appears to have been incurred by 
the negligence or misconduct of the trustee ; and - 


(cj the amount of any sum which ought to have been, but is not, brought into 
account by the trustee. 


" s 
* 


(3) After considering such report, the Board may— TT IMP 


(a) order that any payment referred to in clause (a) of such section (a shall be 
allowed or that no further action shall be taken as regards any amount 
referred to in clause (5) or clause (c) of the said sub-section ; or “> vg 


(b) serve a notice on the trustee concerned requiring him to show cause — 
one month from the date of the service of such notice why such payment 
should not be surcharged or such amonae — c n m P 
him. POCO 3$ 


B ioiei such crue asma) 2) A RN 


him a reasonable opportunity of being heard, dc nanE Jar mE PME 
?r charge the amount of any loss or deficiency — —— emot) 
certify the amount due from him. . Pec ake ward me 


(7) A copy of the statement, if any, referred to in sub-section: (4) i 















|. Epon of the auditor shall be forwarded by the Board to the State nen such — zd 
E den as the State Government may think fit. — —— Mf Sot nr 
|... MW) Where there is a conflict between the orders of the Board under r uod 
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65. Appeal against order of surcharge or charge.— (1) A trustee pied 
any order of surcharge or charge made against him under sub-section (6) of section 65- 
may, within thirty days of such order, appeal to the prescribed authority which may — 
after making such inquiry as it considers proper, pass such order as it thinks fit. s 









(2) Notwithstanding anything to the contrary contained in sub-section (|) of sec 
tion 64, pending the disposal of such appeal. all proceedings on the certificate shall be 
staved. 


66. Audit of accounts of the Board.— The accounts of the Board shall be => 
ject to audit under the Bibar and Orissa Local Fund Audit Act, 1925, and, for the — 
purposes of the said Act, the Board shall be deemed to be a local authority whore — 
accounts have been declared by the State Government to be subject to audit under | 
section 3 of the said Act and the Trust Fund shall be deemed to be a local fund. : 











CHAPTER XI. 
OFFENSES AND PrNarTIFS. 


67. Offences under the Act and penalties for such offences.— (1) If a trus — 
fails without reasonable cause, the burden of proving which shall be upon him, © 
comply with any order or direction made or issued under clause (ij), (0) or (4) of sb 
section (2) of section 28 or under section 58 to comply with the provisions of 
section (1) of section 59, sub-section (1) of section 60, and section 61 or section 62, or 
to furnish any statement, annual account, estimate, explanation or other document of 
information relating to the religious trust of which he is the trustee, which he & 
required or called upon to furnish under any of the provisions of this Act, he shall be 
punishable with fine which may extend, in the case of the first offence to two hundred - 

and, in the case of the second or any subsequent offence, to five hundred rupes — 
and, in default of payment of the finc, with simple imprisonment for a term — 
may extend to six months or onc year, as the case may be. 

(2 The fines realised under sub-section (1) shall be credited to the Trust má 


68. Ofiences to be bailable, compoundable and and — 
(1) No prosecution for any offence under this Chapter shall be commenced et 
a complaint made bv the President or any person authorised in writing in this t 
by the President. "- 

(2) No Court other than than of a Magistrate of the first class shall uy, 
offence. : 
(3) Every such offence shall be bailable and shall, notwithstanding anything to t 
contrary contained in the Code of Criminal Procedure, 1898, be compoundable va 
President or by the person on whose complaint the prosecution was — 
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69. Creation of Trust — There shall be formed a a vat it T 
for each of the Bihar State Board of Religious Trusts, the Bihar State Boa 
bar Jain emn comu — egere 
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(b) all sums received by the Bihar State Board of Religious Trusts as fines 
under section 67 ; 

(c) all sums received by the Bihar State Board of Religious Trusts as fees 
under section 70; 

(d) all receipts by the Bihar State Board of Religious Trusts in respect of 
fees for inspection and supplying copies of any documents ; 

(e) all sums received or recovered by the Bihar State Board of Religious 
Trusts as costs awarded to it in any suit or proceeding ; and 

(f) all sums received or recovered by the Bihar State. Board of Religious 
Trusts on any other account except certified sums received or re- 
covered by it under section 64 ; 


(u) the Bihar State Board of Swetambar Jain Religious Trust Fund— 


(a) all sums received by the Bihar State Board of Swetambar Jain Religious 
Trusts as donations and grants: 

(c) all sums received from trustees of Swetambar Jain Religious Trusts as 
fines under section 67 ; 

(c) auu sums received from trustees of Swetambar Jain Religious Trusts as 
fees under section 70; 

(d) all receipts by the Bihar State Board of Swetambar Jain Religious 
Trusts in respect of fees for inspection and supplying copies of any 
documents ; 

(e) all sums received or recovered by the Bihar State Board of Swetambar 
Jain Religious Trusts as costs awarded to it in any suit or proceed- 
ing ; and 

(f) all sums received or recovered by the Bihar State Board of Swetambar 
Jain Religious Trusts on any other account except certified sums 
received or recovered by it under section 64; and 


(mi) the Bihar State Board of Digambar Jain Religious Trust Fund— 


(a) all sums received by the Bihar State Board of Digambar Jain Religious 
Trusts as donations and grants; 

(b) all sums received from trustees of Digambar Jain Religious Trusts as 
fines under section 67 ; 2: a 

(c) all sums received from trustees of aman Jain Me Trusts as fees 
under section 70 ; 

(d) all receipts by the Bihar State Board of Digambar Jain Religioni Trusts 
mcm d Hh bé e ee 
documents ; 

(e) all sums received or recovered by the Bihar State Board of D 
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Dal sams received or recovered by the Bihar State Board of 











oe ot ^ 
CENTRAL LIBRARY 


XXVI THE BIHAR HINDU RELIGIOUS TRUSTS ACT, 1950 


year, as the Board may, from time to time, with the previous sanction of the Mar 
Government, determine. 


Explanation.—In this sub-section, the expression ‘net income means the mal 
income realised by the trustee from all sources after deducting any amount payable = 


revenue, rent, taxes, local or other cesses and cost of management at twelve and a ial 
per centum. 


(2) (a) The fee referred to in sub-section (1) shall be assessed by the presmbed 
authority in the prescribed manner 


(b) A trustee, aggrieved by an order of assessment made by the prescribed authont 
under clause (a), may, within one month of the date of receipt of the said order, appe 
to such authority as may be prescribed, and such authority may by order set asde a 
vary such assessment and such order shall be final. 


(3) Such fee shall be payable in the prescribed manner in four equal instalment 
on such dates as may, from time to time, be fixed by the Board. 


(4) If any instalment of such fee is not paid on or before the date fixed by Ux 
Board under sub-section (3) for the payment of such instalment, it shall be recoverabie- 


from the person responsible for paving the same as a public demand pavable to Ux 
Boaid. 


(5 The Board may reduce any portion of the fee payable by the trustee of 39 
religious trust. 


(6) The trustee of a religious trust may realise the fee payable by him under sub 
section (1) from the beneficiaries of such trust but the sum realisable from any ow 
of such persons shall not exceed such amount as shall bear to the total contributos 
payable the same proportion as the value of benefits receivable by such persons beam 
to the entirc net available income of such trust : 


Provided that, if there is any income of such trust in excess of the amount pavabk 


as dues under this Act, other than as the fee payable under sub-section (1) amd = : 


excess of the amount payable under the deed of trust, the fee shall be paid im We 
first instance out of such income. 


Notes : —Sec. 70 imposes a fee and not a tax; not hit by Article 27 of the Cons 
tution—4A.I.R. 1959 S.C. 942. 


Sec. wê) (0)--Ovber pasat by District Judge oo ‘append te utei E 
the High Court under Sec. 115 C. P. C. A.LR. 1960 Pat. 164. 


71. Objects to which Trust Fund may be applied.— The Trust Fund dall M 
E to the following objects and in the following order : — 
6) to the repayment of debts incurred by the Board for the purposes ofthis M^ | 
(b) to the payment of the salaries and allowances of the President, the Sape™ 3 
—— EY CMS ERE dene teni 
~ of this Act and to the payment of any gratuities and p ah csi 
me te = ea aa Ew 
" " QUU SES Pa "4 Hy cct 
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(p to the expenses of any suit or proceeding to which the Board is a party ; 


(h) to the payment of land revenue, cess, rent, rates or taxes due to the Govern- 
ment or to a local authority from a religious trust under sub-section (1) 





of section 36; 
|.  — 4$ te any object which may be decided by the Board at a meeting specially con- 
E vened for the purpose, by a resolution in favour of which not less than 
m | two-thirds of the members present at such meeting shall have voted to 
ER be an object to which the Trust Fund may bc applicable in consonance 
E: with the Hindu Law : and 
E o to the payment of any other expense incurred bv the Board in carrving out 
- the prowisions of this Act. 
= 















CHAPTER XIV. 


SPECIAL PROVISIONS FOR CERTAIN "NUITS. 


— | 


A, Special provisions for suits for recovery of immovable property of reli- 
— im certain cases.— (1) Notwithstanding anything contained in the Code 
-of Civil Procedure, 1908, where a suit is instituted on behalf of the Board, — 


~ E . . f" to set aside a sale of immovable property comprised in a religious trust in 
— execution of a decree of a Civil Court ; 


— (b) to set aside a sale of immovable property comprised in a religious trust in 
È execution of a certificate. filed under the provisions of the Bihar and 
Orisa Public Demands Recovery Act, 1914, or under the Public Demands 
Recovery Act, 1880. or under the Public Demands Recovery Act, 1895, for 
the realisation of any mount due to the ColJector under section 98 of 
the Cess Act, 1880: 


(€) to set aside a transfer of immovable property comprised in a religious trum - e 
| aad oT a teer thereof for a valushie coni | 
the sanction of the District Judge ; 


Wiji e ery eet E 
|. B trustee of the religious trust to which the property | 
sore such property to the possesion of the trustee of such. 


E a trustee to recover possession of immovable property 
































n a 
CENTRAL LIBRARY 


xxviii THE BIHAR HINDU RELIGIOUS TRUSTS acr, 1950 


CHAPTER XV. 
MISCELLANEOUS. 


73. Fee inspection by Board of the document, register or record relating to 
property belonging to a religious trust.— Notwithstanding anything contained in any 
law or rule having the force of law, no fee shall be chargeable from tbe Board ix 
inspection of any document, register or record relating to the property of a rengoe 
trust which may be in the custody of any Court. office or department of the Mate 


Government or any local authority : 


Provided that such inspection shall be allowed only to the duly authorised agent 
and servants of the Board and of onlv such document, register or record which an 
ordinarily be inspected by a private party. 


74. Trustee may apply to Board for directions.— The trustee of a religios 
trust may apply by petition to the Board for the opinion, advice or direction of the 
Board on any question affecting the management or administration of the property o 
such trust and the Board shall give its opinion. advice or direction, as the case mat 
be, thereon. 


75. President, ete.. to be public servants.— The President, the Superintendent, 
every auditor appointed under section 63 and every member, officer and servant of tbe 
Board authorised by the Board or by the President to do any act under this Act shall 


be deemed to be a public serwant within the meaning of section 21 of the Indian 
Penal Code. 


76. Presumption and s<avings.— (l) No act of the Board or of a Committee shall 
be deemed to be invalid by reason of the existence of a vacancy in the Board or such 
Committee. 


(2) Accidental omission to serve notice of a meeting of the Board or of a Com 
mittee or any member of the Board or such Committee as the case may be, shall nêt 
affect the validity of any such meeting and any decision taken at any such meeting b 
the Board or the Committee, as the case may be, shall not be deemed to be invalid 


by reason only of any such irregularity unless it can be shown that the said irregula- 
rity has affected the merits of the case. 


(3) No act, order or direction of the Board shall be deemed to be invalid by 
reason of any irregularity in the constitution of the Board and no order or desi 
or direction of the Board or of the President shall be reversed or substantially varied. 
nor shall any proceeding heard by the Board or by the President be remanded, by tbe 
District Judge before whom, or any Court in which, an application is made; a suit 
instituted or an appeal preferred to reverse or vary such order, or direction, on 





ing the merits of the case or the jurisdiction of the Board or the President = 
Td. Bar of units. — Seve as otherwise provided in this Ac no suit shall M. 
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the ofice of the Board and also (if the suit is intended to be brought against the 
President or any other member or the Superintendent or any of the officers or servants 
of the Board), at the place of abode of the person against whom such suit is intended 
to be brought, stating the cause of action and the name and place of abode of the 
person who intends to bring the suit. 

19. Provisions to have effect notwithstanding any other law.— The provisions 
of this Act shall have effect notwithstanding anything contained in any other law or 
anything having the force of law; and anything in any such law or anything having 
the force of law which is inconsistent with any of the provisions of this Act, shall, 
to the extent of such inconsistency, be deemed to have been repealed. 


CHAPTER XVI. 
DISSOLUTION OR SUPERSESSION OF THE BOARD. 


80. Power of the State Government to dissolve or supersede the Board.— 
(1) If, in the opinion of the State Government, the Board persistently makes default 


in the performance of the duties imposed on it by or under this Act or exceeds or 
abuses its powers, the State Government may, by notification, specifying the reason 
for so doing, declare the Board to be in default or to have exceeded or abused its 
powers, as the case may be; and— | 
(a) direct that on a date to be specified in the order, the office of the members 
of the Board shall be deemed to be vacated and require a fresh election 
to be held on or before the said date; or i 
(b) direct that the Board shall be superseded for such period, not exceeding 
six months at a time, but in any case not exceeding eighteen months in all 
as may be specihed in the notification. d 
(2) The members of the Board who vacate office by reason of declaration made 
under sub-section (1) shall not, unless the State Government c— CEN be. 
deemed disqualified for re-election or re-appointment. * fog 
81. Consequences of supersession.— Where an order of — has. been * 
. Ped under clause — — (1) of section eder — NYA 
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(3) Im pernecular and without prejudice to the generality of the foregoi dedii 
the State Government may make rules with respect to all or any of the —— 
matters — | | 


(a) the conditions and restrictions subject to which the Board may transfer any 
property under sub-section (3) of section 5: 


(b) the manner in which members shall be clected under clauses (b) and (6) d 
sub-section (1) of section 8 and under section 10 ; 


(c) the conditions and restrictions subject to which members of the Board and of 
a Committee may undertake journeys in connection with any of the affairs 
of the Board and the travelling and other allowances to be paid for such 
journeys : À 





(d) the manner in which the record referred to in clause (a) of sub-section (2) : 
of section. 28 shall be prepared and maintained ; 


(e) the manner in whiih and the conditions subject to which the Board may 
realise the costs referred to in clause (r) of sub-section (2) of section 28; 


(f the manner in which notices under sub-section (1) of section 30 shall be J 
issued ; X 1 

un the manner in which the members shall be elected under the proviso to sub- 
section (2) of section. 40 ; 


: 
i 
(h) the manner in which the names of the persons appointed or elected as mem- : 
bers of Regional Trust Committees under sub-section (2) of section # 3 
shall be published ; 1 
(y the manner in which applications to the District Judge under sub-section (1) 4 
of section 43 shall be made ; 


(p the manner in which general notices ned: sub-section (2) of section 45 shall 
published ; E 

(k) the form of the statements referred to in sub-sections a) and (2) of sete S 

59. and the particulars to be contained in the statement referred to in the 

said sub-section (1): | "a 

() the authority s6-whom a trustee may appeal under ia detik 4) MAA 

` (m) the manner in which fees under section 70 shall be assessed, the au 

b whom su ascent shal be made, the sor ta whom A 
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LEM (i) other matters expresly required or allowed by this Act to b I 
| B3. Power of Board to make bye-laws.— (1) The Board m 
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applications and the conditions subject to which copies of such proceedings 
and records may be granted ; 

(d) the fee to be paid for inspecting the register of religious trusts ; 

(e) the form of the register of religious trusts to be prepared and maintained by 
the Board ; 


(f) the books and accounts to be kept in the office of religious trusts ; 

(p the accounts, reports and returns to be submitted by trustees ; 

(h) the manner in which the accounts of religious trusts shall be audited and 
published, the time and place of such audit, the forms and contents of 
the auditor's reports and the scale of remuneration to be paid to auditors ; 

(1) the custody and investment of the funds of any trust, the conditions subject 
to which a trustee shall deposit trust money in his hands under clause (i) 
of sub-section (2) of section 28 and the conditions subject to which a 
trustee can withdraw such money ; 

(f) the number, designation, grades, salaries, allowances and other conditions of 
service including the powers and duties of the officers and servants of the 
Board ; 

(k) the allocation of duties to the President and members ; 

(I) the security, if any, to be furnished by officers and servants of the Board ; 

(m) the persons by whom receipts may be granted for money received ; 

(n) the custody of the common seal ; 


lo) the manner in which the decisions of the Board may be ascertained otherwise 
than at meetings ; 


(p) the form of, and particulars to be contained in, the budget referred to in 
section 60; - 
iq) the number of members of which a Regional Trust Committee shall consist, 
the manner in which the business of a Regional Trust Committee shall be 
conducted, the staff required for such Committee, the conditions of service i t. 
of such staff and the travelling and other allowances to be paid to members - ee 
of such Committees for attending meetings and undertaking pem: in a A 
connection with the affairs of such Committee; and — — a 2 
ír) the publication of the notices, decisions and orders of the Board. - Peg: 
(S) Such bye-laws shall be made after previous publication and shall — | 
den vil they are approved and confirmed by the State Government : we IPLE 
NUT 
Ir uot ac n concise da AMEN | | 
sti four months from the date of reci thereof by the State 
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: THE BOMBAY PUBLIC TRUSTS ACT, 1950. 


An Act to regulate and to make better provision for the administration of public 
religious and charitable trusts in the State of Bombay. 


: WHEREAS it is expedient to regulate and to make better provision for the 
| administration of public religious and charitable trusts in the State of Bombay ; 
lt is hereby enacted as follows : — 


CHAPTER I. 


l. Short title, extent, operation and application. (I) This Act may be called 
the Bombay Public Trusts Act, 1950. 


| (2) It shall extend to the whole of the State of Bombay. 


| (3) This Act shall come into force at once ; but the provisions thereof shall apply 
| 2 public trust or any class of public trusts on the date specified in the notification 
der sub-section (4). [The Act came into force on the Ist April, 1959.) 

(f) The State Government may, by notification in the Official Gazette specify the 
Gite on which the provisions of this Act shall apply to any public trust or any class 
4 public trusts; and different dates may be specified for trusts in different areas : 


Provided that the State Government may also by a like notification direct that 
imm the date specified therein any public trust or class of public trusts shall be 
ampt from the provisions of this Act : 








Provided further that before a notification of such application or exemption is 
published. a draft thereof shall be published in the Official Gazette and in such other 
manner as may be prescribed for the information of persons likely to be affected — 
together with a notice specifying the date on or before which any objections — — 
[ * suggestions shall be received and the date on or after which the draft shall vo T 
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(8) “manager” means any person (other than a trustee) who for de dex te 
either alone or in association with some other person or persons administers the 
trust property of any public trust and includes— 


(«) im the case of a math, the head of such math, 

(5b) in the case of a wakf, a mutavalli of such wakf, Mec 

(c) im the case of a society registered under the  Socicties Registration Ad. 

i860. its governing body, if the property of the society is not vested in a muse: 
(9) "math" means an institution for the promotion of the Hindu redigo 

presided over by a person whose duty it is to engage himself in imparting religious 
instructions or rendering spiritual service to a body of disciples or who exercases or i 
claims to exercise headship over such a body and includes places of —— ee 
or instru«ctson which are appurtenant to the institution ; 





(70) "person having interest" includes— 


(4) in the case of a temple, person who is entitled to attend at or is in te 
habit of attending the performance of worship or service in the temple, or whos 
entitled to partake or is in that habit of partaking in the distribution of gifts 
thereof, 

(b) in the case of a math, a disciple of the math or a poa ee 
pursuasion to which the math belongs, 


(c) in the case of a wakf. a person who is entitled to receive any pecuniary 
or other benefit from the wakf and includes a person who has right to worship 
or to perform any religious rite in a mosque, idgah, imambara, dargah, maqbara 
or other religious institution connected with the wakf or to participate m amy 
religious or charitable institution under the wakf, — 


(d) in the case of a society registered under the Societies Registration Ad, 
1860, any member of such society, and - | = 





















i E = 
(e) in the case of any other public trust, any beneficiary ; — mne 
zy "si i " = "NNNM 

(41) — À means prescribed by rules ; — M 
s | Paper wis rim — 


(0) sucosities. of the Central. Government. ox any Sust Gone a 
(b) stocks, debentures or shares in Railway or other companies the ims 
E n ce pm emt n CR CENE | 


(c) debentures or other securities for money issued by or on b 
mamie in eres ot the powers conferred by an Act of the C 
—— tt 
ce (4) a security expresly authorised by an order which the S 
, makes in this behalf ; ie aco — — — 


. (I3) "public truse” means an express or constructive trust f e 
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temple means a place by whatever designation known and used as a 
ious worship and dedicated to or for the bencht of or used as 
Hindu community or any section thereof as a place of public 


i 





means a person in whom either alone or in association with other 
the trust property is vested and includes a manager ; 


9) "wakf' means a permanent dedication by a person professing Islam of any 
_ moveable or immoveable property for any purpose recognised by the Islamic law 
| às pious, religious or charitable and includes a wakf by user but does not include a 
_ wakf such as is described in section 3 of the Mussalman Wakf Validating Act, 1913, 
. under which any benefit is for the time being claimable for himself by the person 
E by whom the wakf was created or by any member of his family or descendants ; 


- A em, 


E (20) words and expressions used but not defined in this Act and defined in the 
Indian Trusts Act, 1882, shall have the meaning assigned to them in that Act. 


: 24. [Construction of certain references in the Act in their application to that part 
ef Mysore to which the 4ct extends.] Deleted by Bom. 6 of 1960, s. 5. 
































CHAPTER IH. 
ESTABLISHMENT. 


3. Charity Commissioner. The State Government may, by notification in the 
ipi. Gazette, appoint an Ofhcer to be called the Charity Commissioner, who shall 

. fMmdse such powers and shall perform such duties and functions as are conferred 
E m under the provisions of this Act and shall, subject to such general or special 
Orders as the State Government may pass, superintendent the administration and carry 
ES the provisions of this Act throughout the State : 


E Provided that on and after the commencement of the Bombay Charity Commis- 
Sener (Regional Reorganisation) O»der, 1960, made under the Bombay Statutory 
or (Regional Reorganisation) Act, 1960, the State Government of Bombay 
E by notification in the Official Gazette, appoint separate Officers to be called the 
E Commissioner, Bombay and the Charity Commissioner, Gujarat whose jeni... 
1 shall extend over the Maharashtra region and the Gujarat region, respectively, | 
"med in that Act. Where two separate Charity Commissioners are appointed, any - 
ence in this Act to the Charity Commissioner shall, unless the contest E le 








x 







x. 


= be construed as a reference to the Charity Commissioner having 


"Joint Charity Commissioners,— The State Government may, by notifi 
Gazette, appoint one or more officers to be called Joint Charity € 
* who shall, eugan > che — 
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5. Deputy and Assistant Charity Commissioners, —//; The suie Gomi 
may also appoint such number of Deputy and Assistant Charity Commissioners for ach — 
regions or sub-regions or for such public trust of such class of public trusts as may be 
deemed necessary. ^: Mes 





(2) A person to be appointed as a Deputy Charity Commissioner shall be ome- 


(a) who is holding or has held a judicial office not Tower in rank than that d 
a Civil Judge (Senior Division) or a Judge of the Court of Small Causes of Bomba 
or any ofhce which in the opinion of the State Government is an equivale 
ofhce, or 


(b) who has been for not less than eight years, 


(1) an advocate enrolled under the Indian Bar Councils Act, 1925. 
(ti) an attorney of a High Court, or - 
(422) a pleader enrolled under the Bombay Pleaders Act, 1920. 4 


(24) A person to be appointed as an Assistant Charity Commissioner shall be 
a person— 


(a) who is holding or has held a judicial office lower in rank than that of 4 
Civil Judge (Junior Division), or any office which in the opinion of the State Govers 








4 z 
ment is an equivalent office, for not less than four years, or 1 
(b) who has been for not less than seven years,- 4 

- 3 

(1) an advocate enrolled under the Indian Bar Councils Act, 1926. = 

l 


(71) an attorney of a High Court, or 
(1) a pleader enrolled under the Bombay Pleaders Act, 1920. 


(3) The Deputy and Assistant Charity Commissioners shall exercise such powan 


and perform such duties and functions as may be provided by or under the provisoss 
of this Act. 


6. Subordinate officers.—For the purpose of carrying out the — di SD 
Act, the State Government may appoint the Director of Accounts and Asusam = 
Directors of Accounts possessing the prescribed qualifications, Inspectors and other —— 
subordinate officers and assign to them such powers, duties and os under hs | 
Act, as may be deemed necessary : | A E 3 
» Provided that the State Government may, by general or special one and a - 
to such conditions as it deems fit to impose, delegate to the Charity C «c - 
Joint Charity Commissioner and the Deputy and Assistant Charity Con | 
me. to appoint subordinate officers and servants as may be wedhi sah M 


. 6A. Charity Commissioner and other officers to be - 
—The Charity Commissioners. the Joint Charity 
and Assistant Charity Commissioner, the Director of Acce 
ran mrak UE [———— and ofer subondiüte | 
DN a cit unies i im Ceca TEE err 
raw their pay and allowances from the Concaidated Fund of the S 
See —— 
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Directors of Accounts, the Inspectors and other subordinate ofhcers and servants 
appointed under this Act. 

7. Assessors.—|[]) The assessors shall be appointed in the manner provided in 
Chapter IX for any region or sub-region or with respect to any particular public trust 
er dass of public trusts or in connection with any particular matter or class of matters 
te such trust or class of trusts. 

(2) The assessors shall perform such functions as may be provided by or under the 


provisonms of this Act. 

8. Delegation.—(/) The State Government may delegate any of its own powers 
o functions under this Act to the Charity Commissioner or any other officer subject to 
"wh conditions as it thinks fit 

(2 The State Government may also direct that any powers cxercisabie and duties 
w«w functions to. be performed by any particular officer appointed under this Act may 
be performed by any other officer subject to such conditions as if thinks fit. 

CHAPTER IH 


CHamrraAmi EF PURPOSES AND Vatrprry OF Cerrar Prenu Tress. 


9. Charitable purposes.—For the purposes of this Act, a charitable purpose 
include — 
(I) relief of poverty or distress, 


(2; education, 

(3) medical relief. and P 

(4) the advancement of any other object of general public utility, — iv 
but does not include a purpose which relates— | 

(a) exclusively to sports, ‘or «323 d 


(5) exclusively to religious teaching or worship. 
Notes :—Awakening amongst the people a consciousness of their political rights 
by spreading the knowledge of politics amongst them through the 


E newspapers— — — 
"Keuri" & "Maratha".—i« a charitable object under sec. 9 (4) of the ar Poor 


I" Bom 83. — ES 
— lus da un ue NM — u 
EO. Insee or objects for the benefit of whom er whith M M Caneel ers 
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religious nature or for the benefit of a society or institution constituted for a charimbk 
or religious purpose, such trust shall not be deemed to be void only on the grouxi— 
(a) that the performance of the specific object for which the trust was crea 

has become impossible or impracticable, or 


(b) that the society or institution does not exist or has ceased to exis mee 
withstanding the fact that there was no intent for the appropriation of the mus 
property for a general charitable or religious purpose. 





CHAPTER IV. 
REGISTRATION OF PUBLIC TRUSTS. 


14. Regions and sub-regions. —(7) For the purposes of this Act, the State Gor 
ernment may form regions and sub-regions and may prescribe and alter limits of su 
regions and sub-regions. 


2) The regions and sub-regions formed under this section, together with uU 
lumits thereof and every alteration of such limits shall be notified in the O ffi 
Gazette. 

15. Public Trusts Registration Offices.— In every region or sub-region thee 
shall be a Public Trusts Registration Office : 

Provided that for two or more regions or sub-regions. there may be one Publix 
Trusts Registration Office : 

Provided further that for one region or sub-region there may be one or mee 
Jomt Public Trusts Registration Offices. 


16. Deputy or Assistant Charity Commissioner to be in charge of Public 
Trusts Registration Office. — The State Government may appoint a Deputy Chant 
Commissioner or Assistant Charity Commissioner to be in charge of one or more Public 
Trusts Registration Offices or Joint Public Trusts Registration Offices. 


17. Books indices and registers.—In every Public Trusts Registration OWE 
or Joint Public Trusts Registration Office, it shall be the duty of the Deputy © 
Assistant Charity Commissioner in charge to keep and maintain such books, indis — 
and other registers as may be prescribed. Such books, indices and registers l a 
contain such particulars as may also be prescribed. : 


18. Registration of public trusts, —(7) It shall be the duty of ac cn d z 
a public trust to which this Act has been applied to make an application for the regs — 


tration of the public trust. am > 
(2) Such application shall be made to the Deputy or Assistant — PB 
















ER MEC sdbuxnisuation ‘of the trust or the trust property or substantial 
trust property is situated, as the case may be. 
G) Such application shall bc in writing, shall be in such form amd a 
by such fec as may be prescribed. ie S. 
^ (4) Such application shall— EZ * x 
(6) in the case of a public trust created before this Act was 3 
MMC Satie ines faaie Gom dete OE Ue epee 


. (b) in the case of a public trust created after this Act « 
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(m) the list of the movable and immovable trust property and such descrip- 
tons and particulars as may be sufficient for the identification thereof, 

(m) the approximate value of the movable and immovable property, 

(v) the gross average annual income of the trust property estimated on the 
imome of three years immediately preceding the date on which the application 
is made or of the period which has elapsed since the creation of the trust, which- 
ever period is shorter, 

(vi) the amount of the average annual expenditure in connection with such 
public trust estimated on the expenditure incurred within the period to which 
the particulars under clause (v) relate, ; 

(vii) the address to which any communication to the trustee or manager in 
connection with the public trust may be sent, 

(v) such other particulars which may be prescribed : 


Provided that the rules may provide that in the case of any or all public trusts it 
Wall not be necessary to give the particulars of the trust property of such value and 
"xh kind as may be specified therein. 

(6) Every application made under sub-section (7) shall be signed and verified in 
the prescribed manner by the trustee or his agent specially authorised by him in this 
behalf. It shall be accompanied by a copy of an instrument of trust, if such instru- 
ment had been executed and is in existence. 


_ $7) It shall also be the duty of the trustee of the public trust to send memorandum 
m the prescribed form containing the particulars, including the name and description 
of the public trust, relating to the immovable property of such public trust, to the 
mb-registrar of the sub-district appointed under the Indian Registration Act, 1908, 
W which such immovable property is situate for purposes of registration. 

Such memorandum shall be sent within three months from the date of creation 
of the public trust and shall be signed and verified in the prescribed manner by the 
meste or his agent specially authorised by him in this behalf. 


Notes :—Section 18 has been validly enacted.  A.LR. 1954 S.C. 388. 


— —— Inquiry for registration. —On the receipt of an application under section - 
Em or 



















upon an application made by any person having interest in a public trust or on 

C. lis own motion, the Deputy or Assistant Charity Commissioner shall make an inquiry — 
E im the prescribed manner for the purpose of ascertaining : — | JUR; 
ERG (i) whether a trust exists and whether such trust is a public trust, - — E d 


= E. (n) whether any property is the property of such trust, - 


the trust is situate within his jurisdiction 








ia... G0) the and addresses of the —— and nager of such trust, - 
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shall make entries in the register kept under section 17 in accordance with the fodas 
recorded by him under section 20 or if appeals or applications are made as provide 
bv this Act, in accordance with the final decision of the competent — WA — 
bv this Act. 1 

2) Ihe entries so made shall, subject to the provisions of this Act and sakin 1 
to any change recorded under the following provisions, be final and conclusve 


22. Change.—í(/) Where any change occurs in any of the entries recorded im ox F 
register kept under section 17, the trustee shall, within 90 days from the date of Ue TT 
occurrence of such change, or where any change is desired in such entries in the miesi E 
of the administration of such public trust, report such change or proposed change i 3 
the Deputy or Assistant Charity Commissioner in charge of the Public Trusts Raps E 

| 
A 








tion Office where the register is kept. Such report shall be made in the prexribed 
form. =. 
(24) Where the change to be reported under sub-section (I) relate © am E 
immovable property, the trustee shall, along with the report, furnish à memorandum 
in the prescribed form containing the particulars (including the name and dewnpowe 
of the public trust) relating to any change in the immovable property of such pubi m 
trust, for forwarding it to the sub-registrar referred to in sub-section (7) of section M à 


Such memorandum shall be signed and certified in the prescribed manner by WE 1 
trustee or his agent specially authorised by him in this behalf. F 
2) For the purpose of verifying the correctness of the entries in the register keji E- 

3 

J 









— 








under section 17 or ascertaining whether any change has occurred in any of the part- 
culars recorded in the register, the Deputy or Assistant Charity Commissioner ma 
hold an inquiry. 

©) If the Deputy or Assistant Charity Commissioner, as the case may be after 








competent authority provided by this Act. The amendment in the entries so mde E 4 
shall, subject to any further amendment on the occurrence of a change, be final and A 
conclusive. | — 













_ (#4) Whenever an entry is amended under sub-section (3), the — 
Charity Commissioner, as the case mav be, shall forward the "morar 

to him under sub-section (7.4). after certifying the amended entry to the sil 
referred to in sub-section (7) of section 18, for the purpose et sa 


224. Further inquiry by Deputy or Assistant Charity omn 
any time after the entries are made in the register under 
22 it appears o the Deputy or Asistant Charity Commisioner that 3 
relating to any public trust, which was not the subject-matter of t 
decer cing or sub-section (3) of section 22, as the case may be, | 
| enquired into, the Deputy or Assistant Charity Commissioner, 48. uc 
ake further inquiry in the- rescribed manner, record 











EAT DAS 
CENTRAL LIBRARY 


THE BOMBAY PUBLIC TRUSTS acr. 1950 xiv 


22B. Registration of trust propert in the name of public trust. which has 
already been registered, ete. —(/) In the case of a public trust,— 

(a) which is deemed to have been registered under this Act under section 28, 
or 

(b) which has been registered under this Act before the date of the coming 
into force of the Bombay Public Trusts (Amendment) Act, 1955 (hereinafter referred 
to as the said date) on an application made under section 18, or 

(O m respect of which an application for registration has been made under 
“ction 18 and such application was pending on the date, 


the trustee of such public trust shall within three months from the said date make an 


application in writing for registration of the property of the public trust the name 
of such trust and shall state in the application the name of the public trust. 


(2) Such application shall be signed and verified in the prescribed manner by the 
matee or his agent specially authorised by him in this behalf and made to the Deputy 
© Asistant Charity Commissioner who made entries in respect of such public trust 
m the register kept under section 17. or with whom the application for registration 
« the public trust was pending. as the case may be. 

(3) On receipt of such application, the Deputy or Assistant Charity Commissioner 
hali— 

(a) in the case of a public trust which is deemed to have been registered under 
‘ection 28 or which has been registered under this Act before the said date specify 
the name of the public trust against the entries made in respect of such trust in 
the register kept under section 17, and 

(6) in the case of a public trust the application for the registration of which 
was pending on the said date specify the name of the public trust at the time of 


making entries under section 21 in respect of such public trust in the register kept 
under section 17. 


22C. Registration of particulars of immovable property of trusts already 

"gistered with certain officers and authorities. —(/) In the case of a public trust,— 
Ecc (a) which is deemed to have been registered under this Act under section 28, — 
— Tead with schedule A, or pas, 
(b) which has been registered under this Act before the coming into force of —— — 
the Bombay Public Trusts (Amendment) Act, 1955 (hereinafter referred to as the — 
_ Said date) on an application made under section 18, or tiene OS 











E (€) im respect of which an application made under section — —— E. 
L.—.. application was pending on the said date, | | SET ba 
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registered, shall forward a copy of thc entries to the Deputy or Asim Gan 
Commissioner in charge of the region or sub-region within the limits of which =3 
part of the trust property is situate. The Deputy or Assistant Charity Commune 
in charge of such region or sub-region shall make an entry in such book as me k 
prescribed for the purpose. A copy of such entry shall also be sent by the Depa & 
the Assistant Charity Commissioner, as the case may be, to the Sub-Registrar appoum 
under the Indian Registration Act, 1908, of the sub-district within the limits of wi 
such property or part thereof is situate. 


24. Stay of inquiry.—No Deputy or Assistant Charity Commissioner shall e 
ceed with an inquiry under section 19 or 22 in regard to any public trust which šis 
been already registered in any other region or sub-region. 


25. Inquiry regarding public trust not to be held by more than one Depen 
or Assistant Charity Commissioner.—(/) If an inquiry under section 19 or 22 s 
regard to any public trust is pending before more than one Charity Commis 
whether Deputy or Assistant, the Charity Commissioner shall, on the application of am 
of the persons having interest in such public trust or of any Deputy or Assistant Chan 
Commissioner before whom such inquiry is pending or on his own motion, determi 
which of such Deputy or Assistant Charity Commissioner shall proceed with the mgen 
in regard to such trust. 


(2) The determination of the Charity Commissioner under sub-section (N dan 
be final and conclusive ; and upon such determination, no Deputy or Assistant Chann 
Commissioner other than the Deputy or Assistant Charity Commissioner speciied © 
the Charity Commissioner shall proceed with the inquiry in regard to the public mw 
under section 19 or 22, as the case may be. 


26. Court to forward copy of decision to Charity Commissioner. 

Any Court of competent jurisdiction deciding any question relating @ = 
public trust which by or under the provisions of tnis Act is not expressly or umpheds 
barred from deciding shall cause copy of such decision to be sent to the Carity Cow 
missioner and the Charity Commissioner shall cause the entries in the regster kept 
under section 17 be made or amended in regard to such public trust im accordant — 
with such decision. The amendments so made shall not be altered except im 
where such decision has been varied in appeal or revision by a court of 
jurisdiction. Subject to such alterations. the amendments made shall be 
conclusive. 


27. [Stamping of scrips.) Repealed by Bom. 39 of 1951, s. 2, First 


28. Public trust previously registered under enactments — 
Schedule. ) All public trusts regitered under the provisions of amy of 
ments specified in Schedule A, and Schedule AA shall be deemed to have been mm 
Deputy or Assistant Charity Commissioner of the region or subregion WHE © | 
shall issue notice to the trustee of such trust for the purpose of recording cote m 
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entries im the register kept under section 17 and the entries so made shall be final 
and conclusive. 

284. Copy of entries relating to immovable property to be sent to sub- 
mirar, revenue and local authorities.—The Deputy or Assistant Charity Gom- 
misioner shall send a memorandum in the prescribed form containing entries includ- 
img the entry of the name and description of the public trust, relating to tmmovable 
property of such public trust made by him in the register kept under section 17— 

() to the sub-registrar of the sub-district appointed under the Indian 
Registration Act, 1908, in which such immovable property is situate. 


28B. [Duty of certain officers and authorities to maintain registers of trust 
Property| Deleted by Bom. 6 of 1960, s. 17. 


29. Public trust created by will, —In the case of the public trust which is 
Geated by a will, the executor of such will shall within one month from the date on 


mh the probate of the will is granted or within six months from the date of the 


ators death whichever is earlier make an application for the registration in the 
@amner provided in section 18 and the provisions of this Chapter shall mutatis mutan- 
@ apply to the registration of such trust : 


Provided that the period prescribed herein for making an application for registra- 
Gen may, for sufficient cause, be extended by the Deputy or Assistant Charity 

mmissioner i concerned. 

30. Notice of particulars of immovable property entered in register. (uy 
pemon acquiring any immovable property belonging to a public trust which has been 
mEOwerel under this Chapter or any part of or any share or interest in such property 
of such trust shall be deemed to have notice of the relevant particulars relating to 
"xh trust entered in the register, or in the registers maintained under section 28B. 


EE da qerposes of chio section, a perum san M 
aie of any particulars in the regiSters,— 

(/j when he actually knows the said particulars or when, but for wilful 
abstention from any inquiry or search which he ought —— — 798 
negligence, he would have known them ; 

@ if his agent acquires notice thereof whilst acting on his behalf im the course 
. 9f business to which the fact of such particulars is material. 


dL Bar o hear or decide suits. (I) No suit to enforce a right om behalf of 








Court. 





d 





| . (Z) The provisions of sub-section (I) shall apply to a claim ot st off or od 
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Accountants Act, 1949 or by such persons as may be authorised in this bid 
Mate Government —— J 
(3) Every auditor acting under sub-section (2) shall have access to the 2 nana mi 

to all books, vouchers, other documents and records in the possession "Pen 
control of the trustee. P E 
(4) Notwithstanding anything contained in the preceding sub-sections ; — IM 

(a) the Charity Commissioner may direct a special audit of the accounts of am — ij 

pubic trust whenever in his opinion such special audit is necessary. The pro p | 


sions of sub-sertons (2) and (3) shall, so far as may be applicable, apply to =a - 

special audit. The Charity Commissioner may direct the payment of such fee as mar || 

be prescribed for such special audit; and < 

(5) State Government may, by general or special order, exempt any. 

trust or class of public bm from the provisions of sub-section (2), 
such conditions as may be specified in the order. 


34. Auditors duty to prepare balance sheet and to report mew MAH — 
—(/) It shall be the duty of every auditor auditing the accounts of a public ãA 
under section 33 to prepare a balance sheet and income and expenditure account amd - 
to forward a copy of the same to the Deputy or Assistant Charity Commissioner of the — 
region or subregion or to the Charity Commissioner, if the Charity Commissioner x * 
requires him to do so. : VE 

(2) The auditor shall in his report specify all cases of irregular, illegal on, t 
improper expenditure, or failure or omission to recover moneys or other property — k 
thereof and state whether such expenditure, failure, omission, loss or waste was awel | "T: 
im consequence of breach of trust, or misapplication or any other misconduct — J 
part of the trustees, or any other person. rur 


35. Investment of public trust money, —(/) Where the trust property 6 
of money and cannot be applied immediately or at any early date to the p t 
the public trust the trustee shall be bound (notwithstanding any dirtction ¢ 
the instrument of the trust) to deposit the money im any Scheduled Bas Mid 
the Reserve Bank of India Act, 1934, in the Postal Savings Bank or in a Co 
bank approved bw the State Government for the purpose or to invest w 
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Provided that such money may be invested in the first mortgage e 
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belonging to a public trust, shall be valid without the previous sanction of the Charity 
nfl 
CHAPTER VI. 
CONTROL. 


7. Power of inspection and supervision. (7/5) The Charity Commissioner, the 
Deputy or Assittant Charity Commissioner or any officer authorised by the State Gov. 
enment by a general or special order shall have power— 





(a) to enter on and inspect or cause to be entered on and inspected any 
property belonging to a public trust ; 

(b) to call for or inspect any extract from any proceedings of the trustees of 
any public trust and any book or account in the possession of or under the 
control of the trustees ; 

(0 to call for any return, statement, account or report which he may think 
ht from the trustees or any person connected with a public trust : 

Provided that in entering upon any property belonging to the public trust the 
ofhcers making the entry shall give reasonable notice to the trustee and shall have 

- due regard to the religious practices or usages of the trust. 






















(2) It shall be the duty of every trustee to afford all reasonable facilities to any 
9er exercising any of the powers under sub-section (1) and the trustees or any other 
| Pawana in charge of the public trust shall comply with any order made or direction 
| Bue by such officer in exercise of the power conferred upon him by or under sub- 
| stion (/). 

Notes :—The Supreme Court held that Sections 31 to 37 were validly enacted. 
ALR. 1959 S.C. 388. E 


38. Explanation on report of auditor —On receipt of a report of the auditor 
| Under section 34 or of a report, if any, made by an officer authorized under section 37 
Poe Deputy or Assistant Charity Commissioner to whom the report is submitted shall 
| quire the trustee or any other person concerned to submit an Sapan — 
J — — 


va 


- 39 Report to Charity Commissioner. —If on the consideration -— - 
fo in section 38, the accounts and explanation, —— —— 
| Kam ahe peron, the Deputy or Assistant Charity Commissioner is, after he “a 


















aa Iin in the prescribed manner, satisfied that the ——— eS 
pus of gross negligence, a breach of trust, misapplication or miscond ich CEPR 
— E medo dna. quibho UM, he shall report the matter to 4 — 
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the Charity Commissioner may direct that the amount shall be surcharged om @ 
person. | 


(=) Subject to the provisions of section 72, the order of the Charity Commis 
under sub-section (I) shall be final and conclusive. 


CHAPTER VII. 


Orren Fouw~crro~ns AND PowrRSs OF CHARITY COMMISSIONER, 


42. Charity Commissioner to be corporation sole, Each Charity Comm 
soner shall be a corporation sole and shall have perpetual succession and a omma 
«al am may sue and be sued in his corporate name. , 


43. Charity Commissioner to be Treasurer of Charitable Endowments under 
Act VI of 1890. Notwithstanding anything contained in the Charitable Endowmew 
Act. 1890. the Charity Commissioner, Bombay (hereinafter in this section referred & 
as "the Charity Commissioner’) shall be deemed to be and to have always been te 
Treasurer of Gharitable Endowments for that part of the State of Bombay to what 
this Act extends appointed under the provisions of the said Act, and the prope 
vesting m the said Treasurer before the date on which this Act comes into force stall 
be deemed to vest in the Charity Commissioner as the Treasurer of Charitable 
Endowments: and the provisions of this said Act shall apply to the Charity Cow 
missioner, as the Treasurer of Charitable Endowments appointed under the said Aw 


$4. Charit» Commissioner can act as trustee of public trusts. (1) — 
to the provisions of this Act and the rules made thereunder the Charity Commissiont 
may be appointed to act as a trustee of a public trust by a Court of competent 
jurisdiction or by the author of the trust. 

2) Save as herein provided, the Charity Commissioner acting as a trustee 2 pub 
lic trust shall have the same powers, duties and liabilities, and be entitled t0 WÉ 
same rights and privileges as any other trustee cf a public trust. E 

(3) The Charity Commissioner may decline, either absolutely or except of WA 
conditions as he may impose, to accept any trust. Jy 

(4); The Charity Commissioner shall be the sole trustee and it shall not be lawísi 
to appoint him as a trustee along with other persons. 


Notes : —Section. 44 of the Act to the extent that it relates to the appointment d 
the Charity Commissioner as a trustee of religious trust by the Court is invalid, ALR 
1954 S.C. 388. Ee 








45. Charity Commissioner may with consent be appointed trustee of settle — 
ment by grantor. (1) Any person intending to create a public trust may bF 
instrument creating the trust and with the consent of the Charity üssioncr 
point him by that name or any other description to be the trustee of 
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trator of an instrument in writing transferring the property subject to the 
to the Charity Commissioner, such property shall vest in the Charity Commis- 
T and shall be held by him upon the trust expressed in the will 


Provided that the consent of the Charity Commissioner shall be recited in the 
and that such instrument shall be executed by the Charity Commissioner 
ofhcer duly authorised by him in that behalf : 


— Provided further that where, under any law for the time being in force, no pro- 
or letters of administration are necessary for the administration of the estate 
the testator, the executor or administrator, as the case may be, hall notify the 
mts of the will within the period of three months from the time when the 
ents of the will become known to him. 


i mah 





M 


— 4i. Power of Court to appoint new trustee or trustees, as the case may be. 
J) Any person interested in a public trust or the Charity Commissioner may apply to 
e Court for the appointment of a new trustee, when a trustee of such trust— 

(4) disclaims or dies ; 

(b) is for a continuous period of six months absent from India without the 
leave of the Charity Commissioner or Deputy or Assistant Charity Com- 
missioner or the Officer authorised by the State Government in this behalf ; 

(& leaves India for the purpose of residing abroad ; 

(d) is declared an insolvent : 

(e) desires to be discharged from the trust ; 

ED refuses to act as a trustee ; , 

(8) becomes in the opinion of the Court unfit or physically incapable to act. : 
im the trust or accepts a position which is inconsistent with the trust; or 

— (^) in any of the cases mentioned in Chapter III] is not available to adminis- 
ter the trust. 

3 No such application shall be entertained, — 

Unless the trustee who on Account of any of the reasons mentioned in clauses — 
(a) to (b) of sub-section (7) is not fit or available to administer the trust 
is the sole trustee or unless by the vacation of office by one or more 
trustees on account of any of the said reasons the minimum number of 
trustees required by the instrument, scheme, order or decree of — 
or usage or custom of the trust for the administration of the trust is 








2 
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M E 


reduced ; 
oe until the expiration of a period of three months from the duin on which 
___ the trustee is not so fit or available to administer the trust; and _ 
a trustee has been appointed in the said office during the said 
_ in accordance with the instrument, «heme, order Sor eee i 
. 9r custom or usage of the trust. ES 


n Eur som making m urs sop dy ctii au 

Eu emo de mm See EN 

t the trustee under sub-section (3) the Court shall ha 

€ wishes of the author of the trust; 

E ques cf the penon, if any, empowered ama 
on whether will r 
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(6) The order of the Court under sub-section (3) shall be deemed to be the decree : 
of the Court and an appeal shall lie therefrom to the High Court. | 


Notes -—The provisions of clauses (3) to (6) of Section 47 are invalid, A.LR. 199 
SC. XN 1 


ITAA. Power of Charity Commissioner to apply to Court for appointment 
of mew trustee where trustee convicted under Act. Where a trustee of any pub 
lic trust is convicted of an offence punishable under this Act, the Charity Commme 
soner mav apply to the Court for the appointment of a new trustee, and thereupon 
the provisions of «ub-sections (7), (f), (5) amd (6) of section 47 shall apply as ther 
appi to an application made under sub-section (7) of that section. 


43744. Power to Court to vest property in new trustee. It shall be lawful 
for the Cour: upon making anv order appointing a new trustee under sub-section (5) 
of section 47 or section 47AA either by the same or by any subsequent order to direc 
that any property subject to the trust shall vest in the person so appointed. 


47B. Court not to appoint Charity Commissioner as trustee of religious 
trust and Charity Commissioner mot to accept such trust if management of 
religious affairs ix involwed.— Nothing in section 44, 47 or 47/AA— 
fa) shall empower any Court to appoint the Charity Commissioner to be a trustee 
of anv public trust for a religious purpose, or 
(b) shall entitle the Charity Commissioner to accept any trust, if such accept 
ance requires the Charity Commissioner to manage the affairs of any 
religious denomination or any section thereof in the matter of religion : 


Provided that if the author of the public trust for a religious purpose so intends, 
or the person or the authority in whom or which the property of such public trus 
vests deems it expedient in public interest, the Court may appoint the Charity Com 
missioner the sole trustee of such public trust or the Charity —— mav 
accept such trust. 


48. Levy of administative charges. (/) When the Charity Commissioner. 5 
appointed a trustee of any public trust, there shall be levied such administrative 
charges whether by wav of percentage or otherwise, as the State Government may 
prescribe. — 

(2) The charges so levied may be at different rates for different properties of = 
classes of properties or for different duties. — 


149. Transfer of property b» Charity Commissioner. (7) Nothing iaci 
Act shall be deemed to prevent the transfer, by the Charity Commissioner, 

property vested in him as a trustee, to— 
fe) the original trustee (if any), 
(5b) any other lawfully appointed, trustee, or 
(c) amy other person, if the court so directs. 


iA- Albi EAE. — a — 
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(u) where a direction ts required to recover possession of a property belonging 
to a public trust or the prox ceeds thereof or for an account of such pro- 
perty or proceeds from any person including a person holding adversely 
to the public trust, or 

(um) where the direction of the court is deemed necessary for the administration 
of any public trust, 


CUM 


the Charity Commissioner after making such enquiry as he thinks necessary or two or 
more persons having an interest in the trust and having obtained the consent in 
writing of the Charity Commissioner as provided in section 51 may institute a suit 
whether contentious or not in the court within the local limits of whose jurisdiction 
the whole or part of the subject-matter of the trust is situate, to obtain a decree for 
any of the following reliefs : — 


fa) an order for the recovery of the possession of such property or proceeds 
thereof, 

(b) the removal of any trustec or manager. 

(c) the appointment of a new trustee or manager, 

(e) vesting any property in a trustee. 

(d) a direction for taking accounts and making certain inquiries, 

(e) a declaration as to what proportion of the trust property or of the interest 
therein shall be allocated to any particular object of the trust, 

(f) a direction authorising the whole or any part of the trust property to be 
let, sold, mortgaged or exchanged, 

(g) the settlement of a scheme or variations or alterations in a scheme already 
settled. or £i 

(h) granting such further or other relief as the nature of the case may require : 


_ Provided that no suit claiming any of the reliefs specified in this section shall be 
msütuted in respect of any public trust except in conformity with the provisions 
thereof : , 


504. Power of Charity Commissioner to frame, amalgamate or modify 
schemes. (/) Notwithstanding anything contained in section 50, where the Charity 


has reason to believe that, in the interest of the proper management or 

administration of a public trust, a scheme should be settled for it, or where two or 

more persons having interest in a public trust make an application to him in writing 

. Im the prescribed manner that, in the interest of the proper management or adminis- 
tation of a public trust, a scheme should be settled for it, the Charity Commissioner - 

may, if, after giving the trustees of such trust due opportunity to be heard, he is — — 

: MEER camo, aan NAH 3 

Ec "EM or administration of such public trust. — a i 

. (2) Where the Charity Commissioner is of opinion that in the interest of the pro 
ope or administration, two or more public trusts: may. be. i. 

ad 

A 
























framing a common scheme for the same, he may, after— - 
M palms a-notice in the Official Gaxette- am. also im. es 
B (ue cendi ed ig and the other in the language of the r 
NL. A ken aan eee in the pasangan —— 
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have the effect as a scheme settled. an altered, as the case may be, under a dere 
of a Court under section 50 


SI. Consent of Charity Commissioner for institution of suit. (1) lf the per 
sons having an interest in any public trust intend to file a suit of the nature speak 
im section 50, they shall apply to the Charity Commissioner in writing for his ow 
sent Ihe Charity Commissioner, after hearing the parties and after making sud 
inquiry as he thinks fit, may within a period of six months from the date on wha 
the application is made, grant or refuse his consent to the institution of such sit 
The order of the Charity Commissioner refusing his consent shall be in writing and 
shall state the reasons for the refusal. 


> 


i If the Charity Commissioner refuses his consent to the institution of the sut 
under sub-section (7) the persons applying for such consent may file an appeal to the 
Bombay Revenue Tribunal constituted under the Bombay Revenue Tribunal Act, 1959, 
im the manner provided by this Act. 


(7) En every suit filed by persons having interest in any trust under section 50, the 
Chanty Commissioner shall be a necessary party. 


(f) Subject to the decision of the Bombay Revenue Tribunal in appeal under se 
tien 71, the decision of the Charity Commissioner under sub-section (7) shall be inal 
and conclusive. 


52. Non-application of sections 92 and 93 of Civil Procedure Code to 
public trusts. (7) Notwithstanding anything in the Code of Civil Procedure, V d 
1908, the provisions of sections 92 and 93 of the said Code shall not apply w the 
pubic trusts : 

(2) M on the date of the application of the Act to any public trust any legal pro 
ceedings in respect of such trust are pending before any Civil Court of competent 
jurisdiction to which the Advocate General or the Collector exercising the powers of 
the Advocate General is a party, the Charity Commissioner shall be deemed to be 
substituted in those proceedings for the Advocate General or the Collector, as the 
case may be. and such proceedings shall be disposed of by such Court. 


(3) Any reference to the Advocate General made in any instrument, scheme, order 
or decree of any Civil Court of competent jurisdiction made or passed, whether before 
or after the said date, shall be construed as a reference to the Charity Commissioner. 


524. Suit against assignee for valuable consideration not barred by time — 









favour of a public trust or where such bet 
the duty of the executor under the 1 





Notwithstanding anvthing contained in the Indian Limitation Act, 1908, no suit — * 
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ig mtended to be used for a charitable or religious purpose the amount se charged 
or collected (in this Act called—''dharmada'') shall vest in the person charging or 
collecting the same as a trustee. 


(2) Any person charging or collecting such sums shall within three months from 
the expiration of the year for which his accounts are ordinarily kept submit an 
account in such form as may be prescribed to the Deputy or Assistant Charity 
Commissioner. 

8) The Deputy or Assistant Charity Commissioner shall have power to make such 
inquiry as he thinks fit to verify the correctness of the account submitted and may 
pass order for the disposal of the amount in the manner prescribed. 


(f) The provisions of Chapter IV shall not apply to dharmada. 


33. Cypres. If upon an application made to him or otherwise the Charity 
Commissioner is of opinion that— 

(a) the original object for which the public trust was created has failed, 

(b) the income or any surplus balance of any public trust has mot been utilized 
or is not likely to be utilized, 

(€) in the case of a public trust other than a trust for a religious purpose, it is 
not in public interest expedient, practicable, desirable, necessary or pro- 
per to carry out wholly or partially the original intention of the author 
of the public trust or the object for which the public trust was created 
and that the property or the income of the public trust or any portion 
thereof should be applied to any other charitable or religious object, 

(d) in any of the cases mentioned in sections 10 to 13 or in regard to the appro- 
priation of the dharmada sums held in trust under section 54 the direc- 
tions of the court are necessary, 


the Charity Commissioner shall require the trustees to apply within the prescribed 
"me for directions to the Court within the local limits of whose jurisdiction the 
whole or part of the subject matter of the trust is situate. 


(2) If the trustees fail to make the application as required under sub-section (/) 
o if the Charity Commissioner himself is a trustee or if there is no trustee of the 
public trust, the Charity Commissioner shall make an application to the court. 

56. Court's power to hear application. (1) On such application being made, 
the court after hearing the parties and making an inquiry shall decide the matter and 
«hall give directions. In giving the directions the court shall, so far as may be expe- 

practicle, desirable, necessary or proper in public interest, give effect to the 
intention of the author of the public trust or the object for which the — 
Must was created. If the Court is of opinion that the carrying out of such intention 
"f object is not wholly or partially expedient, practicable, desirable, necessary or 
Per in public interest the court may direct the property or income of the public i 















EE QU portion thereof to: be applied cypres to any other charitable or religious object. | Vt 
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P sitwate. for the opinion. advice or direction of the Court on any question affe 
the management or, administration of the trust propertv or income thereof. and the 
Court shall give its opinion, advice. or direction, as the case mar be. thereon = — 


Provided that the Court shall not be bound to give such opinion, aivic «w 
chrectien on any question which it considers to be a question not proper for summan 
disposal 

(2) The Court. on an application under sub-section (/), may give its opi 
advice or direction thereon after giving notice to the Charity Commissioner The 
Court before giving any opinion, advice or direction shall afford a reasonable oppor 


tam of being heard to all persons appearing in connection with the application 


(7) A trustee stating im good faith the facts of any matter relating to the trust m 
an apphcateon under sub-section (7), and acting upon the opinion, advice or directe 
ot the Court given thereon, shall be deemed, as far as his own responsibility is œs 


cermed, to have discharged his duty as such trustee in the matter in respect of whid 
the application was made. 


(9 No appeal shall lic against any opinion. advice or direction given under thes 
sectron. 


S6R. Proceedings involving question affecting public charitable or religions 
purpose. —(/) In any suit or legal proceedings in which it appears to the Court tha 
amy question affecting a public religious or charitable purpose is involved, the Gout 
shall mot proceed to determine such question until after notice has been given to te 
Charitv Commissioner. 

(2) If upon the receipt of such notice or otherwise the Charity Commissioner 
makes any application in that behalf. he shall be added as a party at any stage d 
such suit or proceedings. 

(3) In this section "Court" shall mean any Civil Court of competent jurisdictios 
in the State o£ Bombay. 
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or declared to be, public trusts; and the State Government may, by like notification 


and in like manner, add to or delete from such list any endowment entered therein. 


56D. Vesting. or transfer of management. of certain endowments. —The 


Sate Government shall, from such date as it determines, and in the manner herein- 
after provided, transfer the endowment, or the management thereof to a committee 
(hereinafter referred to as committee") and thereupon such endowment together with 
all the immoveable or moveable property appertaining thereto, or as the case may be, 
management thereof, shall vest in the members of such committee ; and the members 
of the committee shall be the trustees of such endowment within the meaning and for 
the purposes of this Act. 


56E. Committees of management.—(/) Notwithstanding anything contained in 
«cions 47 and 50 for the purpose of vesting or transferring the management of the 


endowment under the provisions of this Chapter, to a committee, the State Govern- 
ment shall, by notification in the Official Gazette, appoint (under such name as may 
be specified in the notification) one or more committees for each district. 

(2) The committee shall have power to acquire, hold and dispose- of property, 
subject to such conditions and restrictions as may be prescribed, and may sue and be 
sued in the names of all the members of the committee. 

8) A committee shall consist of not less than five and 
members. and the members in the case of a jeligious endowment shall. and in any 
other case may, be appointed from amongst persons professing the religion or belong- 
ing to the religious denomination (or any section thereof), for the purposes of which 
or for the benefit of whom the endowment was founded, or is being administered. The 


members shall be appointed, as far as possible. and in accordance so far as can be 
axertained with the general wishes of those who are interested in the administration, 


of such endowment. 


36F. Term of office of members of committee. —(/) A member shall be ap 
pointed to a committee for a period of five years, but shall be eligible for re-appoint- 


ment. 
(2) A member may, by writing under his hand address to the State Government, 


rsen his membership of a committee : 
Provided that such resignation shall not take effect until the resignation | has been 
“cepted by the State Government. 


366. Disqalification of membership.—(/) A person shall be disqualified for | 


pr at 


Eme eom a member of a committee if he— ka 
ee oe E sadi 


is a has been — by a criminal court of amy offence involving moral _ 
: — RENE — — Ng 
E: |. (c) is of unsound mind, and is so declared by a competent court; ee — 
E- $ etg undischarged insolvent ; P — — a 
E. Clo tn am indirectly interest in a lease or any other n ion reat, — 
(d ee wong Sr ma conte — * | 


not morc than seven 
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(2 If it appears to the State Government that a member has incurred any of Be > 
disqualifications aforesaid, the State Government may, after giving such member m — 
opportunity of showing cause, and after considering any such cause shown remow 
such person from membership and the decision of the State Government shall be Gull 


(3) Notwithstanding anything contained in any other law for the time being & ^ 
force, a member of the committee shall not be disqualified from being chosen as, amd 
for being a member of, the Bombay Legislative Assembly or the Bombay Legisdatwe 


Council or any local authority by reason only of the fact that he is a member of mb 
committee. 


P 
56H. Power of Government to appoint new Member. —The State v z 
ment may appoint a new member when a member of a committee— e 
(a) resigns or dies ; 4 T 
(b) is for a continuous period of six months absent from India without lene * 

of the Charity Commissioner ; ^ 
(c) leaves India for the purpose of residing abroad ; Ko 
(d) desires to be discharged ; > 

(e) refuses to act: or | 
(f) is removed by the State Government. "^ 


561. Chairman and treasurer of committee. —(7) The State Government s. 
from amongst the members of a committee, appoint a chairman and shall also appoint 
a treasurer. 


(2) The State Government may direct that the chairman, treasurer and ode 
members of the committee may be paid such honorarium or fees and allowances from 


such fund and in such manner as may be prescribed. 


56J. Meeting of and procedure for committee. —The Committee shall mee - 
at such intervals and follow such procedure in exercising its powers and discharging © * 
duties and functions as may be prescribed ; but the day-to-day proceedings and route 


business shall be despatched in accordance with regulations made by it, and approved T 
bv the State Government. | 














56K. Power of committee to appoint sub-committees, —& committee may W 
resolution appoint such sub-committees as it may think fit, and may delegate to Gee 
such powers and duties as it specifies in the resolution ; and a committee or subas 
mittee may associate with itself, generally or for any particular purpose, im sok 
manner as may be determined by regulations, any person who is not a member : 
whose assistance or advice it may desire; and the person associated as aforesaid | 
have the right to take part in the discussions of the committee or sub-committee. 
vant to that purpose, but shall not have the right to vote at any — there | 


eB ce or M acre ele meae O ES en 
may appoint a Secretary to the Committee. 


(2) The committee may appoint such officers (other than the Secretary) a 
ark RRS Ai asad esate — 
committee under this Act : 




















nm $ 
T. 
di 


Provided that no officer or servant who is paid or is wo be paid as 
cos (oer one oli ommbus ————— : 
— dee Bue Cdeccumpan. : — * 
rne Secretary. officers and servants shall be appoir 
2 ee a memet eee 
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(2) The salary and allowances of the Secretary, officers and servants of a committee 
shall be paid out of such funds as may be prescribed. 


56N. General duties of committee.—(/) Subject to the general and special 
orders of the State Government, it shall be the general duty of a committee to manage 
and administer the affairs of the endowment which vests in, or the management of 
which vests in it. It shall be the duty of a committee to so exercise the powers con- 
ferred and discharge the duties and functions imposed upon it, by or under this Act 
or under any instrument of trust, or a scheme, for the time being in force relating to 
sh endowment as to ensure that such endowment is properly maintained, controlled 
and administered and the income thereof is duly applied to the object and purposes 
for which it was created, intended or to be administered. 


(12) In particular, but without prejudice to the generality of the foregoing provi- 
900, a committee shall — 

(a) maintain a record containing information relating to the origin income, 
object and the beneficiaries of every such endowment : 

(b) prepare a budget estimating its income and expenditure ; 

(c) make regular payment of salaries and allowances and other sums payable 
to the Secretary. officers and servants of a committee from such fund as may be 
prescribed ; 

(d) keep separate accounts for such endowment ; 

(e) ensure that the income and property of the endowment are applied to 
the objects and for the purposes for which such endowment was created, intended 
or is to be administered ; i 

(f) take measures for the recovery of lost properties of any such endowment ; 

(D institute and defend any suits and proceedings in a court of law relating 

| (h) supply such returns, statistics, accounts and other information with respect 
io such endowment as the State Government may from time to time require ; 

( inspect, or cause inspection of the properties of such endowment; and 
: (f) generally do all such acts as may be necessary for the — 
maintenance and administration of such endowment. | 


M Ae a£ commimen mot Jang alika By. 202000. ai: nebang, RE — 
fick or proceeding of a committee shall be imvalid by reason only Ce n 
om varancy amongst its members, or any defect in the constitution thereof. — 


4 56P. Power of State Government to issue directions. — The State Government —— 
. Fav. from time to time, Ó——X— e e a | — 
E Ment iwue directions to a committee. £ 
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abused its powers, the State Government may, by notification in the Official Cane 
supersede the committee for such period as may be specified in the notification : 


Provided that, before issuing a notification under this sub-section. the Sae h 
Government shall give a reasonable opportunity to the committee to show cause win ! 
it should not be superseded and consider the explanations and objections, if any. d 
the committee. 
(2 Upon the publication of a notification under sub-section (J) superseding 2 
committee— 
(a) all the members of the committee shall, as from the date of supersessen, 
vacate their ofhces as such. members ; ak; 
(b) all the powers, duties and functions which may, by or under the prow 
sions of this Act, be exercised or performed by or on behalf of the comme — — 
shall, during the period of supersession, be exercised and performed by sh ~ 
person or persons as the State Government having regard to the provisions of mb — — 
section (7) of section 56G may direct ; and Kur 
(c) all property vested in, or the management of which is vested in, the om 
mittee shall during the period of supersession vest in the State Government. 
(3) On the expiration of the period of supersession specified in the notificabon 
issued under sub-section (7), the State Government may— 
(a) extend the period of supersession for such further period as it may ow 
sider necessary, or 
(b) reconstitute the committee in the manner provided in section 56E. 
56S. Power to make regulations.—(/) The committee may, with the approva 
of the State Government, make regulations not inconsistent with this Act or the mies — 
make thereunder for carrving out its functions under this Act. 4 
(2) In particular, but without prejudice to the generality of the foregoing pr" 
sion, such regulations may provide for all or any of the following matters, namely :— 
(1) despatch of day-to-day proceedings and routine business of the committee — 


under section 56] ; 
(E) the tanner in which any peron who i$ not a member M RE 


or sub-committee may be associated with such committee or sub-committee as Oe | 
















case may be, under section 56K ; ra = 
(iii) terms and conditions of service of the servants of a committee under 4 
section 55M. | T. 


— 56T. Non-application of certain provisions of this Act to endowment — L 
—Except so far as is expressly provided in the provisions of this Chapter, nothing i» 3 7 
sections 18, 19, 20, 21, 44, 45. 46, 47, 47A, 47B, 50, 59, 66 and 67 shall apply 
endowments to which this Chapter applies. ^ 












CHAPTER vm. 2 

| PUBLIC TRUSTS ADMINISTRATION FUND. | X "it a E 
57. Publie Trusts Administration Fund. —(/) There shall be 
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(e) any sum allotted by the State Government or any local authority ; and 

(f) any other sum which may be directed to be credited by or under the provi- 
sons of this Act or the Inter-State Corporations Act, 1957 or the Bombay Statutory 
Corporations (Regional Reorganisation) Act, 1960. 


58. Contribution by public trusts to Public Trusts Administration Fund. 
—Every public trust shall pay to the Public Trusts Administration Fund annually such 
exxribution on such date and in such manner as may be prescribed : 

Provided that the contribution prescribed under this section shall,— 

(1) in the case of a dharmada, be fixed at rates in proportion to the gross 
annual collection or receipts of the dharmada ; 

(u) m the case of other public trusts, be fixed at rates in proportion to the 
gross annual income of such public trust. 


Explanation.—For the purposes of this section, the gross annual income shall 
mdude gross income from all sources in a year excluding donations given or offerings 
made with a specific direction that they shall form part of the corpus of the public 
(rust : 

Provided that the interest or inome accruing from such donations or offerings in 
the years following that in which they were given or made shall be taken into account 
in calculating the gross annual income. 


Notes : —Section 58 is not ultra vires of the State Legislature by reason of the fact 
that it is not a tax but a fee which comes within the purview of Entry 47 of list ILI in 
Xhedule VII of the Constitution. Ratilal v. State of Bombay.—4A.I.R. 1954 S.C. 388. 


39. Penalties as recovery of contribution.—(/) If the trustee of a public trust 
(ether than the Charity Commission) or the person charging or collecting dharmada 
fails to pay the contribution under section 58, he shall be liable to penalties provided 
m secon 66. 

. (2) The Charity Commissioneg may also make an order directing the bank in 
which or any person with whom any moneys belonging to the public trust are deposited 
© pay the contribution from such moneys as may be standing to the credit of the 
Public trust or may be in the hands of such person or may from time to time be 
Tewwered from or on behalf of the public trust by way of deposit by such bank or 
person and such bank or person shall be bound to obey such order. Every 
made pursuant to such order shall be a sufficient discharge to such bank or person 
from all liability to the public trust in respect of any sum or sums so paid by it or 
him out of the moneys belonging to the public trust so deposited with the bank or 


person. 
G) Any bank or person who has been ordered under sub-section (2) to make 1€ 


* 
- 


making such inquiry as it thinks fit, confirm, modify or cancel such order. 


"- v 
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Schedule AA the State Government may direct that the Charity Commissioner dal 

recover amy arrears due under any «rch Act and that the amount of any fund for de — — 
administration of public trusts constituted under the said Act for the region or a> 
region im which public trust or class of public trusts was registered or any portum 
thereof incheding the arrears recovered bw the Charity Commissioner shall be credited | 
w the Public Truss Administration Fund constituted under this Chapter. | 












CHAPTER IX. 
ASSESSORS. 


62. List of Assessors — (J) On wch date as may be prescribed, the Depa & 
Assstant Chants Commissioner shall prepare lists of persons hable to serve as assem — 

(2) Every person between the ages of 25 and 65 shall. cxcept as may be m" 
obed bw rules, be lable and serve as an assessor under this Act. i 

(3) Im the preperation of the lists, regard shall be had to the property, character, a 
education, and religion of persons whose names are entered therein. 4 

(^ The Hsts so prepared shall be submitted to the Charity Commissioner and P 
when approved by him shall be published in the Official Gazette. *- 

(9) The lists published under sub-section (4) shall be in operation for a period d  — 
three Wears : | 

Provided that the Charity Commissioner may before the expiry of the said period 
direct anv additions or alterations to be made therein. 

W The lists published under sab section (4) shall, notwithstanding anything o 
tained im sab-scection (9) be deemed to be valid and in operation for a further penod 
of one wear or until new lists are prepared im substitution thereof, whichever period | 
expires first. 

63. Person summoned to attend at the time and place specified, —Every per 
som summoned to serve as an asesor by the Charity Commissioner or Deputy & — 
Asistant Charity Commissioner shall attend at the time and place when and where be 
b *- umumoned to attend. unless he is prevented from such attendance by a reasonable * 
excuse. m 

64. Cases in which assessors shall besummoned.—In the following proceedings — 9— 
assessors shall be summoned to assist and advise the Charity Commissioner, Dapur -- 
Assitamt Charity Commissioner, as the case may be, namely :— 5 s 

fa) an am inquiry under section 19 or an inquiry under section 22 relating 1 P | 

public trust other than a society referred to in section 2 (173) ; E 4 

— | 


k 
* | 
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quire them to sign it. The opinion so recorded shall form part of the proceedings 
and due consideration shall be given to it in passing an order or arriving at a decision 
or making a report in the inquiry. 

8) If in the course of any inquiry at any time before its conclusion, any assessor 
is fom any sufficient cause, prevented from attending throughout the inquiry or 
abents himself and it is not practicable to enforce the attendance, the inquiry may 
be proceeded with the aid of the other assessor or assessors. 

(f) If all the assessors are prevented from attending or absent themselves, without 
maem cause, the inquiry shall be proceeded with the aid of fresh assessors : 

Provided that if the Charity Commissioner or Deputy or Assistant Charity Com- 
misioner holding the inquiry is satisfied that for sufficient and adequate reasons the 
inquiry need not be delayed, he shall complete the inquiry and where the enquiry is 
held by the Deputy or Assistant Charity Commissioner, he shall report the matter to 

(5) The assessors shall be entitled to such allowances as may be prescribed. 


CHAPTER X. 
OFFENCES AND PENALTIES. 

66. Penalty.—Whoever contravenes any provision of the sections mentioned 
the first column of the following table shall, on conviction, for each such offence be 
punished with fine which may extend to the amount mentioned in that behalf in the 
third column of the said table. 

Explanation.— The entries in the second column of the said table headed "Subject" 
We not intended as the definitions of offences described in the sections mentioned in 
the frst column or even as abstracts of those sections, but are inserted merely as 


teferences to the subject of the sections, the numbers of which are given in the first 
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67. Other offences.—Whoevar contravenes any of the provisions ot this Ac a E 
the rules for which no specific penalty has been provided by this Act or fails without 


reasonable cause to comply with any order passed or direction issued under any d Ge — 


provisions of this Act by the Charity Commissioner, Joint Charity Commissoner a 
Deputy or Assistant Charity Commissioner shall 


aum 
| , on conviction, be punished with £x 
which may extend to Rs. 500. 








CHAPIER XI. 
FUNCTIONS OF CHARITY COMMISSIONERS, PROCEDURE, 
JURISDICTION AND APPEALS. 


68. Duties, functions and powers of Deputy or Assistant Charity — 
missioner. —For the purposes of this Act, the following shall be the duties and fu 


tions to be performed and powers to be exercised by the Deputy or Assistant Chani * 
Commissioner for the region or sub-region for which he is appointed, namely -— = 


(a) to keep and maintain such books, entries and other documents as may © — 
prescribed under section 17 ; 


. cs 


(6) to hold an inquiry under section 19 or 22 for any of the mcm * 
tioned in the said section ; : 


(c) to record entries in the register kept under section 17 and to make amex 
ments in the said entries under sectinn 22; 


(cc) to send a memorandum under section 28-A ; 


“ten 

e 

(d) to enter on and inspect any trust property, to call for and inspect a9 —- 
proceedings of a trustee and to call for any return statement, account or repa | 

trom trustees or any person connected with a public trust under section 37; 


(ec) to permit inspection of any statement, notice, intimation, account, mát 
note or any other document ; 
























(f) to prepare a list of assessors under section 62 and to choose and 
them under sections 63 and 65 for the purpose of inquiries under this Ad; 


(g) to exercise such other powers and to perform such other duties "n: : 
uons as may be presrribed. 


69. Duties, functions and powers of Charity Commissioner. —For We Y 


poses of this Act, the following shall be the duties to be performed and mo w e 
exercised by the Charity Commissioner, namely :— 


| r " 


i 4 
= 


ar*. 


(a) the general superintendence of the administration and — ou » 
purposes of this Act under section 3; i 


(9) power to entertain and dispose of appeals fom, the ndinga Ad epe 
or Assistant Charity Commissioner under sections 20, 22 or 28; 
(c) power to determine which of the Deputy or Assistant Charity € 


sioners shall proceed with an inquiry relating to the registration of any 
under section 25 ; 





bd 


~~ 
, mACME 
e = MA 





a C) Power: to diret a special andit: of the — of u D 
; section. 33; > 
M rre eee agan dar Magang 

.. and income and expenditure account under section 34 ; 

— oe eee hang en CE — 
. other than in public securities under section 35; 

(g) power to sanction a sale, mortgage. exchange. gitt or l 
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() power to hold an inquiry in regard to any loss caused to a public trust 
under section 40 and to order a surcharge under section 41 ; 

(p power to the Charity Commissioner, Bombay, to act as the Treasurer of 
Charitable Endowments under the Charitable Endowments Act, 1890, under 
section 45; 

(hk) power to act as a trustee of a public trust ; 

' (f power to file a suit under section 50; 

(Il) power to frame, or modify scheme under section 50A ; 

(m) power to give or refuse consent to the institution of a suit under section 51; 

(n) power to give notice to trustees for the cypres application of the trust 
money and to make an application to the court under section 55: 

(o) power to publish the lists of assessors under section 62; 

(p) to exercise such other powers and perform such other duties and functions 
as may be prescribed. 

70. Appeals from findings of Deputy or Assistant Charity Commissioner. 
U) An appeal against the finding or order of the Deputy or Assistant Charity Com 
misioner may be filed to the Charity Commissioner in the following cases :— 


(a) the finding and order, if any. under section 20: 
(b) the finding under section 22: 
(6-1) the finding under section 22-A ; 
(c) the finding under section 28 ; 
(d) the order under sub-section (3) of section 54. 
(2) No appeal shall be maintainable after the expiration of sixty days from the 
wowding of the finding or the passing of the order, as the case may be. 


8) The Charity Commissioner mav, after hearing the appellant or any person 
parng on his behalf, for reasons to be recorded in writing either annual, reverse, 
modify or confirm the finding or the order appealed against or he may direct the 
Deputy or Assistant Charity Commissioner to make further inquiry or to take such 
uiditional evidence as he may think necessary or he may himself take such 
Mditional evidence. i 


70A. Charity Commissioner to call for and examine record and proceed- 
ings before Deputy or Assistant Charity Commissioner.—(/) The Charity Commis- 
E e. im any of the cases mentioned in section 70, call for and «examine the 
mrt purpose siding itt as to she concn of am ig or onder 


















— — — en 
et the Charity Commissioner shall not record or — 
... 2 Nothing pay neon (D) shall entitle the | harit Aa mer to c 
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Commissioner refusing consent to the institution of the suit shall be filed within sx» — 
davs from the date of such decision in such form and shall accompanied by mbie 
as may be prescnbed. 

(2) The Bombay Revenue Tribunal after making such inquiry as it aui MN 
confirm, revoke or modifv the decision of the Charity Commissioner. 


(3) The decision of the Bombay Revenue Tribunal shall be final and — 


72. Application from Charity Commissioner's decision under section 40, 41. 
504. 70 or 70A etc.— (7) Any person aggrieved by the decision of the Gam è 
Commissioner under section 40, 41, 50A, 70 or 70A or on the questions whether a uw — 
exists and whether such trust is a public trust or whether any property is the prepa — 


of such trust mav, within sixty days from the date of the decision, apply to de am 
to set aside the said decision. 7 








(14) No party to such application shall be entitled to produce additional — 
whether oral or documentary, before the Court, unless the Deputy or Assistant Charr 
Commissioner or the Charity Commissioner has refused to admit evidence =4 
to have been admitted or the Court requires any document to be produced or am — 


witness to be examined to enable it to pronounce judgment or for any other subs — E 
tial cause the Court thinks it necessary to allow such additional evidence : E. 









Provided that whenever additional evidence is allowed to be produced b* dt 
Court, the Court shall record the reason for its admission. 


(2) The court after taking ‘evidence if any, may confirm, revoke oF m ki 
the decision or remit the amount of the surcharge and make such ordes sE — — 
costs as it thinks proper in the circumstances, d 


(3) Pending the disposal of an application under sub-section (2) all — 
for surcharge shall be stayed if the person aggrieved makes out a prima — J9— 
for a stay order. 

(f) An appeal shall lie to the High Court aginst the decision of the court — 
sub-section (2) as if such decision was a decree from which an appeal "-— 
hes. 


Explanation.—In this section, the expression "decision" " shall include a 
framed or modihed under section 50A. 

























* 


Me 
ka 


73. Officers holding inquiries to have powers of civil court, —1» 
quiries under this Act, the officer holding the same shall have the same 


are vested in courts in respect of the following matters under the Code of € 
Procedure, 1908, in trying a suit : 





(a) proof of facts by — | . tM : 

(b) summoning and enforcing the attendance of any person amd | 
him on oath, den 

(c) compelling the production of documents, e 


(d) issuing commissions. . tet 
74. Inquiries to be judicial inquiries. —An inquiries and appeals an 


bp Pt «em ES. 
219 and 228 of the Indian Penal Code. VELIE 


75. Limitation. In computing the period of appeal under th e 















E es 5, 12 and 14 of the Indian Limitation | 


the filing of such “appeals 
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77. Recovery sums duc under section 18, [20, 41. 18,794. 79C or 79CC] or 
rules. — sums pavable under section 18, 20, 41, 48, 79^, 79C or 79CC. under 
any rule, if not paid, shall notwithstanding anything contained in any law be re- 
ewerable as an arrear of land revenue. 


CHAPTER XII. 
MISCELI ANFOUS. 


78. Charity Commissioner and other officers and assessors to be public 
servants. —The Charity Commissioner, Deputy and Assistant Charity Commissioners, 
Inspectors and other subordinate officers and Assessors appointed under this Act shall 
be deemed to be public servant within the meaning of section 21 of the Indian 
Penal Code. 


79. Decision of property as public trust property—(/) Any question, 
whether or not a trust exists and such trust is a public trust or particular property 
" the property of such trust, shall be decided by the Deputy or Assistant Charity 
Commissioner or the Charity Commissioner in appeal as provided by this Act. 

(2) The decision of the Deputy or Assistant Charity Commissioner or the Charity 
Commissioner in appeal, as the case may be, shall, unless set aside by the decision of 
the court on application or of the High Court in appeal, be final and conclusive. 


794. Recovery of costs and expenses incurred on legal proceedings by Charity 
Commissioner, ete. —All costs, charges and expenses incurred by the Charity Com- 
misioner, or the Deputy or Assistant Charity Commissioner as a party to, Or in 
‘ommection with, any legal proceeding in respect of any public trust shall, notwith- 
“anding anything contained in section 79B, be payable out of the property or funds 


of the public trust, except in cases where the lability to pay the same has been 
Wid on any party or other person personally and the right to reimbursemen under 
his section has been negatived in express terms. = | 


! 


of proceedings before Courts including High Court. —The costs, 
penses of and incidental to any suit, appeal or application to any 
including the High Court under this Act shall be in the discretion of the court, 
the provisions of section 79A, direct the whole or any part of 


l 








T 
: 





TI 


p 
D 








3 


1 


ee oa 


“— 


st 

DL — C in: 1 

` id d TEN, i 
mi" a, w= 


E ou 


» Jii 











— 
CENTRAL LIBRARY 


Ix viii THE BOMBAY PUBLIC TRUSTS ACT, 1950 





(2) E the Deputy or Assistant Charity Commissioner or the Charity Comme 
soner, as the case may be, is satisfied that the application was cither irmos 
or wexatrous he mav, after recording reasons, order that compensation © =S 


amount not exceeding two hundred and fifty rupees as he may determine be pad 
by the applecant to the opponent. 





(7) An appeal shall he against an order awarding compensation under substi 
(2) if made by the Deputy or Assistant Charity Commissioner to the Chanty Ge 
misioner and if made by the Charity Commissioner to the Bombay Revenue Tribunal 
amd the provisions of sections 70 and 71 shall mutatis mutandis apply to such appeal 


79D. Court fec to be paid as prescribed by Schedule B.— Notwithstanding 
amwvthing contained in the Court-fees Act. 1870, the documents described in columm 


1 and 2 of Schedule B hereto shall bear a court-fee stamp of the value — 
column 3 thereof. 


80. Bar of jurisdiction. ‘Save as expressly provided in this Act, no aul oum 
shall have jurisdiction to decide or deal with any question which is by or under ts 
Act to be decided or dealt with by any officer or authority under this Act, or m 


respect of which the decision or order of such officer or authority has been mak 
&nal and conclusive. 


Bl. Indemnity from sunits and proceedings.— (I) No suit, prosecution oroa — 
proceeding shall be instituted against the State Government or any officer or anthony =~ 
im respect of anything im good faith donc or purporting to be done under this Act. 

(2) Subject to the provisions of sub-section (J), no suit under section 50 shall 
without the previous sanction of the State Government, be instituted against the 
Charity Commissioner in respect of a public trust of which he has been authorised 
tO act as a trustee. 

82. Trial of offences under this Act.— No Court inferior to that of a Pre 
sdency Magistrate or a Magistrate of the First Class shall try an offence punishable 
under this Act. 

83. Previous sanction of Charity Commissioner necessary for prosecution.— 

No prosecution for an offence punishable under this Act, shall be incinsa NA 
the previous sanction of the Charity Commissioner. 


84. Rules.— (7) The State Government may make rules for the purpose of anf 

ing into effect the provisions of this Act. 
(2 In particular and without prejudice to the generality 
vision such rules may be made for all or any of the following matters, namely :—. 
(a) the manner of pang Ce adhihu,” vnde ee 
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(b) the powers, duties and functions of the oficers other iam de GES 
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= ntered therein and the manner in which an application for such registration to 
| ^ be signed and verified and the value and kind of trust property in respect of which 
f it shall not be necessary to give particulars under section 18; 
— - £g) the manner in which an inquiry has to be made by the Dcputy or Assistant 
— Charity Commissioner under sections 19 and 39; 

| (h) the form in which the trustee has to make a report regarding the change 
. . under section 22; 
y (" the book in which the Deputy or Assistant Charity Commissioner shall 
— make an entry under section 23; 
() the form of memorandum to be sent by trustees and Deputy and Assistant 
ay Charity Commissioners for registration and the manner in whch the memo- 
- randum shall be signed and verified ; 


b (k) the particulars to be entered in the accounts under sub-section (2) of sec- 


tion 32 and the fee to be paid for special audit under section 33; 
: ( the manner of notifying contents of the will under sedtion 46: 
* (m) the administrative charges to be levied under sub-section (J) of section 48 ; 
P (mI) the manner of making an application under sub-section (7) of sec- 
J tion 504A ; 5 
E (n) the form of account to be submitted under sub-section (2), and the manner 


3 of passing order under sub-section (3), of section 54 ; 
E (0) the time within which trustees may apply to the court for directions 
5j : under sub-section (1) of section 55; 

(01) the conditions and restrictions subject to which the committee shall deal 
with property under sub-section (2) of section 56E ; 

(02) the honorarium or fees and allowances to be paid to chairman, treasurer * 
and members of a committee under sub-section (2) of section 561 and the fund A 
Out of which such honorarium, or fees and allowances shall be paid ; iban EAE 

(03) the interval at which,a committee shall meet and the procedure it shall | * 
_ follow under section 56]: Pee. 
ya TERT (04) the terms and conditions as to service on which secretaries and laces im 
9f a committee are appointed under section 56M and the fund out of which — > 
weir salary and allowances shall be paid ; CA e 

(p) the date on which and the manner in which and the amount of contri- f 
E. which every public trust shall pay annually under section 58 and the manner 
Sox pum the custody and investment of, and the disbursement and payment from, 

1 fund shall be made under section 60; ` 


6 the date on which the Deputy or Assistant Charity Commissioner - 
pare a list of assessors under sub-section (1) ana, the Se E 
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E Am ted to serve as assessors under sub-section (2) of section 62;  —— 
* ) the allowances to be paid to assessors under sub-section (5) (5) of s tion 65 
3 Jo gi mahar poten, duties and functions to be exercised and | — 1 b 
— or Assistant Charity Commissioner under section 68 ; B1 
e Chari NT pem. dares and fonetinis, id Te SM 
Commissioner onder section 69; 
£ fom of appeal amd the fee to be paid for fling su 
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(2 Om the date of the application of the provisions of this Act > 
trust or class of public trusts under sub-section (4) of section 1 (hereafter in 
tien referred to as the said date), the provisions of the Act specified in Schedule A 
which apply to such trust or class of trusts shall cease to apply to such Gate 
class of trusts. A 

(3?) Save as otherwise provided in this section, such repeal or cessation shall not 
im any wav affect | 

(a) any right, title. interest, obligation or liability already acquired, — 
or meurred before the said date. 
(b) any legal proceedings or remedy in respect of such right, tite, interes, 

Obligation or hability, or D» 

(c) anvthing dulv done or suffered before the said date. EC 

(f) Notwithstanding anything contained im sub-section (3) all proceedings pad 
ing before any authority under the Mussalman Wakf Act, 1923 (as amended W .3 
the Mussalman Wakf (Bombay Amendment) Act, 1935, the Bombay Public Tes 5 
Registration Act, 1935, or the Parsi Public Trust Registration Act. 1936, immediate — — 
tely before the said date shall be transfrred to the Charity Commissioner and any sedi E | 
proceeding. shall be continued and disposed of by the Charity Commissioner or the - d 
Deputy or Asistant Charity Commissioner as the Charity Commissioner may — “= 
In disposing of such proceedings the Charity Commissioner, the 
Commissioner or the Assistant Charity Commissioner, as the case may 
amd exercise the same powers which were vested in and exercised by the 
the Mussalman Wakf Act, 1923 (as amended bw the Mussalman Wakf 
ment) Act. 1935, and by the Registrars under the Bombay Public T 
tien Act, 1935, and the Parsi Public Trusts Registration Act, 1936, and 
such orders as may be just or proper. 

(5) All records maintained by the authority or Court under any of the | 
referred to im sub-section (4) shall be transferred to the Charity | 
to the Deputy or Assistant Charity Commissioner as the Charity 
may direct. | 
Further repeals and savings consequent on commencement | 
of 1950, in other areas of State.— (7) On the — A AH 
of the State to which it is extended by the Bombay Public 4 
Amendment) Act, 1959— 
the Religious Endowments Act, 1863, as in force in the 
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(e) any legal proceedings or remedy in respect of such right, title, interest, 
obligation or liability 

- Provided that if on the said date, any legal proceeding in respect of any 
public trust is pending before any court under any enactment specified in 
Schedule AA to which the State Government, Commissioner, Registrar or any 
oficer of the State Government is a party, the Charity Commissioner, shall be 
deemed to be substituted in those proceedings for the State Government, Com- 
missioner, Registrar or as the case may be, the officer, and such proceedings shall 
be disposed of by such court ; 

Provided further that every proceeding pending before any criminal court 
under the Madhya Pradesh Dharmadaya Funds Act, 1951 shall abate on the 
repeal of that Act under sub-section (7). 

(4) Notwithstanding anything contained in sub-section (3), all proceedings pend- 
immediately before the said date before any authority (other than a court) under 
" enactment specified in Schedule AA shall be continued and disposed of under 
enactment as if the Bombay Public Trusts (Unification and Amendment) Act. 
39. had not been passed. 

(5) Notwithstanding the cessation of any enactment specified in Schedule AA, all 
amers of contributions and other sums payable under any such enactment shall be 
scoverable under the provisions of this Act, as if they had been recoverable under 
provisions of this Act. 

(5) All records maintained by Registrars under the Madhya Pradesh Public Trusts 
1951, shall be transferred to the Charity Commissioner or to the Deputy or 
ant Charity Commissioner as the Charity Commissioner may direct. 


(8L Act not to apply to certain wakfs to which Act XXIX of 1954 — a 
E Corres governed by Hyderabad Act, XXXVII of 1956.— Nothing con- 
med in this Act shall apply to— 

E (a) those Wakfs in certain ayas of the State to which the provisions of the 
| . Wakfs Act, 1954, have continued to apply : or — 
— (bj the Nanded Gurudwara, the administration of which is governed by the — 
| Sikh Gurudwara Sachkhand Shri Hazur Apchalnagar Sahib Act, 1956. | 
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4 E * 
Provision for removal of difficulties.— If any diffculty arises in giving — 

| 1 to the provisions of this Act, the State Government may by an order p r — 

€ Official Gazette, do anything not inconsistent with the provisions of this Act  — 

rem to it to be necessary or expedient for the purpose of — 3 m 


Ec SCHEDULE A. £ 
E Ia. (See sections 28, 61 and 85.) em a 
Charitable and Religious Trusts Act. 1920. . EIL. 
| Wakf Act, 1923, as amended by Bombay Act XVIII of 1 
may Public Trusts Registration Act, 1935. — 
ME oe Reti 1936. | 
Publi stotons Act (Baroda Act No. VE of Samvat 
— —— — mkhan« 
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2. The Savantwadi Devasthan Act. 1932. 
S. The (Hvderabad) Endowment Regulation, 1949, Fasli. 
* The Madhva Pradesh Public Trusts Act, 1951. 


SCHEDULE R. 
Section. 


Descriptions of Documents. Value. 
l 2 3 
IS(7) Application for the registration of a public trust * 
T*7) Report of any change or proposed change in any of the entries ; 


recorded in the register kept under section 17. 

?5»(7/) Application of any person having interest in a public trust to the 
Charity Commissioner to determine which of the Deputy or 
Assistant Charity Commissioners shall proceed with an inquiry 
under section 19 or 22 in regard to any public trusts. 

29 Application by the executor of a will for the registration of a Rs 2 
public trust created by such will. 

36 Application for sanction of the Charity Commissioner for— 
(a) sale, mortgage, exchange or gift of immovable property— 


4) where the value of the property involved does not ex- 
ceed Rs. 2,000 Rs ? 


ee 


(ar) where the value of the property involved exceeds Rs. 2.000 
but does not exceed Rs. 10,000 Xd ala 


(tit) in any other case * oe e dis 
(5) lease of immovable property— 
(5) where the average annual rent reserved does not exxceed 
Rs. 100 * e "S "1 Rs = 
(#1) where the average annual rent reserved exceeds Rs. 100 but . 
does not exceed Rs. 500 -Á 46 int Re, S 
(44) in any other case Y - hae M ~~ et 
Application by the author of a public trust to the Charity Gom- Rs. 10 P 
missioner for his consent to ast as trustee of the public trust. » 
Application by a person intending to create a public trust to the Rs 0 
Charity Commissioner for his consent to act as trustee of such truse > 
Communication by the executor of a will of a testator or the Rs 10 
administrator of his estate notifying to the Charity Commissioner > 
the contents of the will under which he has been —— a s — = 
i0» Application to the Court by the Charity Commissioner or 
474A interest in a public trust or any trustee of public tr 
and 47A for the appointment of a new trustee or for the vesting of p 
or for both. — e — 
4766) Appeal to the High Court from the decision of the court im ap 
idi cation filed under sub-section (7) of section 47. č — p 
(9^ — to the a —— for — or — 
M Scheme. ols " iio | a PAG EC "n | 


Rs. 
Re. 
Rs. 
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h^ | 
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SCHEDULE B—contd. 


E Een Descriptions of Documents. Value. 





son from the money standing to the credit of the public trust 
with such bank or person. 


| Appeal to the Charity Commissioner against the finding of Deputy Rs. 10 
KE: sar Assistant Charity Commissioner under sections 20, 22 or 28 or * 
| an. order under sub-section (3) of section 54. 


` arg 
ye 






^" 


TUE Appeal to the Bombay Revenue Tribunal against the decision of Rs. 10 


E- $3 . the Charity Commissioner refusing consent to the institution of a 
pc wi. s 
. Application to the court —— the decision of the Charity Com- Rs. 10 
missioner under sections 40, or 70 or on the question whether 


..  & trust exists and whether dh trust is a public trust or whether 
— any property is the property of such trust. | 
gore to the High Court against the decision of the Court under Rs. 10 = 

sub-section (2) of section 72. — 
Aukhtarnama or Wakalatnama when presented for the conduct of Re 1 oe 
pes a any inquiry, appeal or other proceehing to the Charity Com- — E 


missioner, or the Deputy or Assistant Charity Commissioner. A ARES 


" on 
a 








p = 
* 














lication to the Charity Commissioner or the Deputy or — ae - 1 S 
itv Commissioner for copies under the Act. — — 


other application or petition presented to the Charity Com- Re — ded 
or the Deputy or Assistant Charity Commissioner. RACKS Mc mE 
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CHAPTER VI.—MISCELLANEOUS 


Officers holding inquiries to have the powers of Civil Court. j 
Inquiries to be judicial inquiries. 

Civil Procedure Code to apply to proceedings under this Act. 

Recovery of sums due under sections 23 and 24 or rules. 

Bar to hear or decide suits. 
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MADHYA PRADESH ACT 
NO. XXX OF 1951 
THE MADHYA PRADESH PUBLIC TRUSTS ACT. 1951 


An Act to regulate and to make better provision for the administration of 
publie, religious and charitable trusts in the State of Madhya Pradesh. 


Preamble.— Whereas it is expedient to regulate and to make better provision 
fr the administration of public, religious and charitable trusts in the State of 
Madhya Pradesh ; 


It is hereby enacted as follows -— 


. dii i W 
i ab P 5 
z 


CHAPTER I.—PRELIMINARY k 

5 _ d Short title, extent and o i i | 

4 ; peration.—(!) This Act may be cited as the 
Madhya Pradesh Public Trusts Act, 1951. Mg eet 

_ @) kt extends to the whole of Madhya Pradesh. vis, cdi 
(9) This section shall come into force at once and sections 2 to ial 


NM? 





naa 










gi ae i» the Mahakoshal region, and shall come into force in the 


direct. [Ast June, 1953, Sec. 2 to 38 came into force.] 





i5 


^M fhe State on such date, as the State Government may, by. 
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(5) register means a register maintained under sub-section (2) of section $ 
of the Act ; n 


. (6) “Registrar” means the Registrar of Public Trusts ; - L 


(7) "trustee" means a person in whom either alone ôr în association with shes 
persons, the trust property is vested and includes a manager ; 


(9) "working trustee" means any person who for the time being either alone a 
im association with some other person or persons administers the trust property of am | 
public trust and includes a manager of a public trust and also includes— = 

(a) in the case of a math, the head of such math ; 

(b) in the case of a wakf, a mutawalli of such wakf ; y 

(€) im the case of a public trust having its principal office or principal place of 
business outside Mandhya Pradesh, the person in charge of the mame >) 
ment of the property and administration of the public trust; 


(10) words and expressions used but not defined in this Act and defined im Of 
Indian Trusts Act, 1882, shall have the meanings assigned to them in that Ac 








CHAPTER IL—REGISTRATION OF PUBLIC TRUSTS 


3. Registrar of public trust.— (1) The Collector shall be the Registrar of po - 


lic. trusts in respect of every public trust the principal office or the principal — 


of business of which as declared in the application made under sub-section —— > 
section 4 is situate in his district. 





(2) The Registrar shall maintain a register of public trusts, and such other beaks 
and registers and in such form as may be prescribed. | 


4. Registration of public trusts.— (l) Within three months from the daie = 
which this section comes into force in any area gr from the date on which a pul 
trust is created, whichever is later, the working trustee of every public crust dal | ^ 
apply to the Registrar having jurisdiction for the registration of the public — 


(2) Such application shall be accompanied by such fec, if any, not exceeding. LEN 
rupees as may be prescribed. 


(3) The application shall be in such form as may be prescribed and € 
other things contain the following particulars, namely :— e E 
(5 the origin, nature and object of the public trust ; = Ne 
(ii) the place where the principa! office or the principal — of 
the public trust is situate ; 

(n1) the names and addresses of the working trustee and the 
(i) the mode of succession to the office of the trustees: — = 
(v) the list of the movable and immovable trust property is: ds 
€ and particulars as may be sufficient for 
my —— 

a re dari abar edi epi Wa a dh E e 
(Qi) the income derived from movable and. immovable — 


ecce AME n: 



















E- — — ie prescribed manner public notice of the i 
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(ix) the address to which any communication to the working trustee or manager 
im connection with the public trust may be sent; and 


(x) such other particulars as may be prescribed : 


Provided that the rules may provide that in the case of any or all public trusts 
K shall not be necessary to give the particulars of the trust property of such value 
and such kind as may be specified therein. 


(4) No Registrar shall proceed with any application for the registration of a pub- 
hc trust in respect of which an application for registration has been filed previously 
before any other Registrar and the Registrar before whom the application was filed 
frst shall decide which Registrar shall have jurisdiction to register the public trust. 


(5) An appeal against the order of the Registrar under sub-section (4) may be 
fled within thirty days of the order before such officer as the State Government may, 
bw notification, appoint, and, subject to the decision in such appeal, the order of 
the Registrar under sub-section (4) shall be final. 


(6 Every application made under sub-section (1) shall be signed and verified in 
accordance with the manner laid down in the Code of Civil Procedure, 1908, for sign- 
$e and verifying plaints. It shall be accompanied by a copy of an instrument of 
meat if such instrument had been executed and is in existence and where the trust 
property includes immowable property, about which record is kept, a copy ot — 
emnes relating to such property in such record of rights. 


5. Inquiry for registration.—/1) On receipt of an application ne section 4 
® upon an application made by any person having interest in a public trust or on 
hs own motion, the Registrar shall make an inquiry in the prescribed manner for 
the purpose of ascertaining — * 

(4) whether the trust is a public trust ; 

(4) whether any property i$ the property of such trust ; 

(iii) whether the whole or any substantial portion of the subject-matter of the 
trust is situate within his jurisdiction ; 

(mj the names and the addresses of the uncis aui cit c 

(v) the mode of succession’ to the office of the trustee of such trust; 


ie. 


=æ 


(vi) the origin, nature and object of such trust ; peter — 
(ote) the gens emn mte annual income amd the expenditure of such ay 
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made under sub-section (1) and invite all persons 
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any change recorded under any provision of this Act or a rule made thereunder w 
final and conclusive. E 


8. Civil suit against the finding of the Registrar.— (1) Any working [ee 
or person having interest in a public trust or any property found to be imm — 
property, aggrieved bv any finding of the Registrar under section 6 may, within Wi 
months from the date of the publication of the notice under sub-section (D @ 
section 7, institute a suit in a civil court to have such finding set aside or modiied 


(2) In every such suit, the civil court shall give notice to the State Governmes 
through the Registrar, and the State Government, if it so desires, shall be made 3 
party to the suit. 


9. Change.—(1) Where any change occurs in any of the entries recorded in Ge | 
register, the working trustee shall, within ninety days from the date of the ocuwmext —— 
of such change or where any change is desired in such entries in the interex of de 
administration of such public trust, report in the prescribed manner such change & — 
proposed change to the Registrar. E 


M 
(2) If, on receipt of such report and after making such inquiry as the Regi 
may consider necessary, the Registrar is satisiied that a change has occurred of $9 — 
necessary in any of the entries recorded in the register in regard to a particular pelik 
trust, he shall record a finding with the reasons therefor and subject to the prm - 
sions contained in sub-section (3) amend the entries in the said register in accordame F 
with such finding. " 
(3) The provisions of section 8 shall apply to any finding under this secto B —— — 
they apply to a finding under section 6. 


10. Intimation to the Collector about the trust property situated im b 
district.— (1) Where any part of the trust property of a public trust is situate wies 
the limits of more than one district, the Registrar -shall forward a copy of the ans 
recorded in the register in respect of that public trust to all Collectors within wbow - 
jurisdiction any part of the trust property is situate. 


(2) On receipt of any copy of entries under sub-section (1), the Collector sha > 
cause the particulars in such entries to be entered in a register im um 
behalf. 


11. Public trusts by will.— In the case of the public trust which L4 
a will, the executor of such will shall, within one month from the date on which & 
probate of the will is granted or within six months from the day of the testator s 
make an application for the registration of the trust in the manner 
section 4. 

12. Notice to Registrar in a proceeding in which a document 
create a public trust is producced.— 1f, in any proceeding before a Civil € Mac 
Revenue Officer, any document purporting to create a public trust is produ 1a re 
question before such Court or officer is likely to affect any entry in the ! mal d 
Se ohne san give notice to the Mcgee: of NUM rro 
Registrar applies in that behalf, make him a party Em — 


— 
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ad repayment on demand of the monies so deposited as the Registrar may in cach 
case think sufficient : 

Provided that the Registrar may, by general or special order, permit the trustee 
o any public trust or class of such public trust to invest the money in any other 
manner. 





14. Previous sanction of Registrar, in cases of sale, etc.. of property be- 
longing to a public trust.— (1) Subject to the directions in the instrument of trust 
wr amy direction given under this or any other law by any court— 





(a) no sale, mortgage, exchange or gift of any immovable property ; and 
fb) no lease for a period exceeding seven years in the case of agricultural land 
or for a period exceeding three years in the case of non-agricultural land 
or a building ; ‘ 
belonging to a public trust, shall be valid without the previous sanction of the 







(2) The Registrar shall not refuse his sanction in respect of any transaction speci- 
Ged in sub-section (1) unless such transaction will, in his opinion, be prejudicial to the 
micrests of the public trust. 

Notes -—Sec. 14 is not attracted to sale of trust property held before the Act 
ame into force—1959 M.P.L.].—136. 


— has no power to punish under section 33 for contravention of sec. 14— 1960 
.—136. 


CHAPTER IV.—AUDIT. 


I5. Maintenance of accounts.— (1) The working trustee or manager of a public 
ws. shall keep regular accounts of all movable and immovable property. 


(3j Such accounts shall be kept Tn such form as may be approved by the Registrar 


and shall contain such particulars as the Registrar may fix after hearing the working 





(5j The accounts shall be audited annually in such manner as may be prescribed 
"M by a person who is a holder of a certificate 
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17. Amumditor'* duty to prepare balance-cheet and te sepan drugs 
(1) It shall be the duty of every auditor auditing the accounts of a public tu uum i 


section If to prepare a balance-sheet and income and expenditure accoumt and Ed 
forward a copy of the same to the Registrar within whose jurisdiction a public m 
has been registered. — 


(2) The auditor shall, in his report, specify all cases o£ irregularities ilegal a 
improper expenditure or failure or omission to recover monies or other 
belonging to the public trust or waste of money or other property thereof 
whether such expenditure, failure, omission, loss or waste was caused in consequemt — 
of a breach of trust, or misapplication or any other misconduct on the pu. " 
trustees, or any other person 











TEN 





18. Budget.— The working trustee of every public trust, the gross annual it a 
come of which exceeds one thousand rupees shall, in each year, submit to the Regist 
before such date and in such form as may be prescribed a budget showing the petiit | 


receipts and disbursements of the trust property during the following year. 


19. Inspection of the budget, ete— The budget, the balance-sheet and We 
income and expenditure account and audit report, if any, of a public trust shall be - — 
open to inspection in the office of the Registrar by any person having interest imm e. 
trust on pavment of such fee as may be prescribed. we 


20. Grant of certified copies,— Subject to such conditions and on payment 4 E 
such fees as may be prescribed, the Registrar shall, on an application made by ay pe 
person having interest in a public trust, grant to such person a certified copy of alle — 
any of the documents referred to in section 19. — 


21. Returns and Statements. The working trustee of a public mus s s 
furnish to the Registrar such returns and statements as may be prescribed. s 


— 
- 
CHAPTER V.—CONTROL. | — 
22. Powers of the Registrar.— The Registrar shall have power— | = 
(a) to enter on and inspect or cause to be entered on and inspected any 
belonging to a public trust ; 
(b) to call for or inspect any extract from any proceedings of the 


public trust or any book or account in the Possession of or = d 
control of the trustees ; 


(c) to call for any return, statement, account or report which hegmay i! 
from the trustees or any person connected with a public (ust =" 


Provided that in entering upon any property imus Jas 2 
ofhcer making the entry shall give reasonable notice to the trustee and 

| t TA seii t 

23. Procedure after receipt of the report by the Registrar.— (| 

of the auditor made under section 17 shows, in the opinion of the R —— pe 
defects in the administration of the public trust, the Registrar may require Ux 777 
a ana anana a e Lu 


.. (2) M on the c n of the report of the auditor, t 
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c-——r—vo—w 


(b) whether such loss was due to any breach of trust, misapplication, or mis- 
| conduct on the part of any person : 


(c) whether any of the trustees, or any other person is responsible for such loss ; 


(d) the amount which any of the trustees or any other person is hable to pay 
to the public trust for such loss. 


(3) The amount surcharged on any trustee or other person m accordance with 
dause (d) of sub-section (2), shall, subject to any order of the Court under section 24, 
be paid by the trustee or person surcharged with such time as the Registrar may fix. 


24. Appeal.—(!) Any person aggrieved by the decision of the Registrar under 
scion 23 may, within ninety days from the date of the decision, apply to the Court 
io set aside the said decision. 


(2) The Court, after taking such evidence as it thinks fit, may confirm, reverse or 
modify the decision or remit the amount of the surcharge and make such orders as 
lọ cost as it thinks proper in the circumstances. 


i (3) Pending disposal of the application under sub-section (2) all proceedings for 
surcharge mav, on sufficient reasons being shown for the grant of a stay order, be 
staved. 

(4) An appeal shall lie against the decision of the Court under sub-section (2) 

if such decision was a decree from which an appeal ordinarily lies. 


| 25. Filling of vacaneies.— (1) Where a public trust is under the management 
of a Board of Trustees, the working trustee shall, as soon as a vacancy occurs in the 
Beard, inform the Registrar of such vacancy and the time within and the manner in 
“hich he proposes to fill the same. 


(2) On receipt of such information the Registrar may, if he considers it necessary, 
| sue any directions to the working trustee regarding the filling of such vacancy not 
inconsistent with any instrument of trust or the mode of succession specified in the 
"Ester and the working trustee shall comply with any such direction. 


f (3) If the working trustee fails to give any such information or to fill the vacancy 
| within the time specified by him or to comply with any direction issued by the Regis- 
War, the Registrar may. by order passed in writing. fill the vacancy and any person 
4 having interest in the public trust who may be aggrieved. by the order of the Regis- 
4 es nel APPly to the court for setting aside. the order: of the) Registrar wikia dii 


1 days from the date of such order. T a 
E an2% ,Avlieation to Court for directions. — (1) Wf the Registrar on she applica X 
cmn of any person interested in the public trust or otherwise is — — DuS- ens 
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the court shall make or cause to be made such inquiry into the case as it deem & 
and pass such order thereon as it may consider appropriate. 


(2) While exercising the power under sub-section (|) the court shall, among ae 
powers, have power to make an order for— 


(a) removing any trustee ; 

(b) appointing a new trustee ; 

(c) declaring what portion of the trust property or of the interest therein S8 
be allocated to any particular object of the trust; 

(d) providing a scheme of management of the trust property ; 

(e) directing how the funds of a public trust whose original object has faded 
shall be spent, having due regard to the original intention of the athe 
of the trust or the object for which the trust was created; 

(f) issuing any directions as the nature of the case may require. 


(3) Any order passed by the court under sub-section (2) shall be deemed to be 3 — 
decree of such court and an appeal shall lie therefrom to the High Court. 


(4) No suit relating to a public trust under section 92 of the Code of Civil Pree 
dure, 1908, shall be entertained by any court on any matter in respect of which = 
application can be made under section 26. 


CHAPTER VI.—MISCELLANEOUS 

28. Officer« holding inquiries to have the powers Civil Court.— 
In holding inquiries under this Act, the Registrar shall have the same powers = = 
vested in courts in respect of the following matters under the Code of Civil Procedure. 
1908, in trying a suit— 

(a) proof of facts by affidavits ; 

(b) summoning and enforcing attendance of any person and examining hum 9 
oath ; 

(c) compelling the production of documents ; 

(d) issuing of commissions. 

29. Inquiries to be judicial inquiries.— All inquiries under this Act 0785 
deemed to be judicial proceedings within the meaning of sections 193, 219 and 223 «4 
the Indian Penal Code. 

30. Civil Procedure Code to apply to proceedings unher this At— a 
Save in so far as they may be inconsistent with anything contained im this ape | 
provisions of the Code of Civil Procedure, 1908, shall apply to all proceedings ben 
the Court in this Act. Pr 

31. Recovery of sums due under sections — i BAN 
All sums payable under sections 23 and 24 or under any rule, if not paid, shall —€— 
wtihstanding anything contained in any law and without prejujdice — A 
to be taken under this or any other Act. be recoverable as an arrear | Tar Mu 

32. Bar to hear or decide suits.— (1) No suit to enforce a ng 
ghee qon makeh, Nos not, bang — | 
in any court. "AN. ey à dus NES bos ia, id 

CQ) Ihe psnülonf at madangi (2) shan apply to a ciam o 

——  PMÁÓ CRE RMS LB — Je 

: Bast 
J Notes :—Objections of hearing of suit for n | n 
S equi — | 
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~ Bar provided under sec. 32 (1) is mot against entertairíment ot suits—1955. Nazpur 
L.]. 277. > 

33. Penalty.— (1) Whoever contravenes any provision of section 4, -9, 11, 13 
or 15 shall be punished with fine which may extend to one thousand rupees. 


12) Whoever contravenes any of tbe provisions of this Act for which no specific 
penalty has been provided by this Act, shall be punished with fine which may extend 
io two hundred and fifty rupees. 


" Notes :—Under sec. 33 Registrar has mo power to — for contravention of 
sec. 14—1960 M.P.L.].—1536. 


34. Inquiries by Registrar.— Where in any case an enquiry is tó be made by 
the Registrar under this Act, he may himself make the enquiry or may forward the 
case for investigation and report to any revenue officer not below the rank of a T: 









Collector. 


35. Rules.— (!) The State Government may make rules for the Purpose of 
carrying into effect the provisions of this Act. 


(2) In particular and without prejudice to the generality of the foregoing provi: 
wen. such rules may be made for all or any of the following matters, namely : 


(a) the form of register of public trusts and the registers and books to be main- 
tained by the Registrar under sub-section (2) of section 8 and their form ; 


(b) the fee to be prescribed under sub-section (2) and the form of application 


and other particulars under sub-section (3) of section 4; 


(€) the manner of making inquiry under sub-section (1) and the manner of 
giving public notice nuder sub-section (2) of section 5; 


(d) the manner of report to be made under sub-section (1) of section 9; 
(e) the form of register for" entering particulars of entries under section 10; 


(f) the particulars to be entered in he actuants — ee eee 
of section 15 ; 


(g) the manner of audit of the accounts under sub-section (2) amd the fee for 
special audit under sub-section (4) of section 16; — 


ha rm of tet ad hr dae a e sion o Regi m 
section 18 ; — 


. G) the fee for inspection of the budget etc., under section 19 ; 
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(0) a public trust to which the Muslim Wakfs Act, 1954 (29 of I 


(2) The State Government may exempt by notification, —— 
sech exemption in the said notification, any public trust or class of pu 
alt or any of the provisions of this Act subject to such conditions, if amy, as 
Government may deem fit to impose. 


37. Saving.— Notwithstanding anvthing contained 
nnde therein. 











—— —— mE 
38. Repeal.— The Central Provinces and Berar Religious and : 
Act, 1937, ts hereby repealed : 


Provided that such repeal shall not sfert the validity of, anyihiag dene 6 
ted to be done in pursuance of the said Act, 
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ORISSA A If OF 1952 


THE ORISSA HINDU RELIGIOUS ENDOWMENTS 
ACT, 1951. 





AN ACT TO PROVIDE FOR THE BETTER ADMINISTRATION AND 
GOVERNANCE OF HINDU RELIGIOUS INSTITUTIONS AND 
ENDOWMENTS IN THE STATE OF ORISSA E 






Whereas it is expedient to amend and consolidate the law relating to the 
tration and governance of Hindu religious institutions and endowments im te 
of - Orissa ; 


It is hereby enacted as follows : — 


CHAPTER 1I 


PRELIMINARY 


dare t a Re a eon arg Ka 


l. Short title, extent, application and commencement.— (1) Ths Ad s 
be called the Orissa Hindu Religious Endowments Act, 1951. 


(2) It extends to the whole of the State of Orissa and applies to all Hide pil | 
religious institutions and endowments. 


Explanation 1—1n this sub-section Hindu public religious institutions and — 
ments do not include Jain or Buddhist public religious institutions and endowmem | 
but include Sikh public religious institutions and endowments. D 

(3) It shall come into force on such date as the State Government may — 
cation, direct. [The Act came into force on Ist January, 1955]. 





* 












2. Power to extend Act to Jain or Buddhist institutions and e 
The State Government may, by notification extend to any Jain or Buddhist : 
religious institution and endowment or to any public endowment of a charitable s 
religious institution all or any of the provisions of this Act and of any rule | 
thereunder, and may declare such extension to be subject to su . re — 
modifications as they think fit : mr 

Provided that before issuing such notification, the State Government shall pot 
in the Gazette a notice of their intention to do so, fix a period mot exceemmg © 
months from the date of publication of the notice for the persons ! 
institution and endowment concerned to show cause against the issue of si 
tion and consider their objections, if any. 


3. Definitions— In this Act unles there is anything repugnant ia 
or context— 


(1) "Assistant Commissioner ' means an Assistant Commissioner a : 
section 5; EM pe v 

(ii) ''"Commissipner'' means, the Commissioner appointed w 

GE) "Collector" s ver pestis vale. dis Ari ae 











ES E 


















E ES ©) 
ORISSA HINDU RELIGIOUS ENDOWMENT ACT, 1951 Ix xxix 


& "Endowment Fund’ means the Orissa Hindu Religious Endowments Adminis- 
tration Fund constituted under section 63; 


(oi) "hereditary trustee" means the trustee of a religious institution succession 
to whose office devolves bv hereditary right since the time of the founder 
or is reguiated by custom or is specifically provided for by the founder, 
so long as such scheme of succession is im force ; 


im) "math" means an institution for the promotion of the Hindu Religion 
presided over by a person whose duty is to engage himself in spiritual 
service or who exercises or Claims to exercise spiritual headship over a 
bedy of disciples and succession to whose office devolves in accordance 
with the directions of the founder of the institution or is regulated by 
custom and includes places of religious worship other than a temple and 
also places of instruction or places fer the maintenance of Vidyarthies or 
places for rendering charitable or religious services in general which are 
or may be appurtenant to such institution ; 


fein) "non-hereditary trustee" means a trustee who is not a hereditary trustee ; 
(x) "persons having interest’ mecans— 


(e) in the case of a math, a disciple of the math or a person professing the 
Hindu religion or the Sikh faith to which the math belongs ; 


(b) im the case of a temple, a person who visits or who is entitled to visit the 
temple, for darsan of the deity or to attend at the performance of 
or service in the temple or who is in the habit of attending such pe n- 
ance or of partaking in the benefit of the distribution of gifts thereat, and 
im the case of a specific endowment, a person who visits or who is entitled 
to attend at or is in the habit of attending tht performance of the service 
or charity, or who is entitled to partake or is im the habit of partaking 
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mencement of this Act, the religious institution has ceased to exist or ceased to e ow 
as a place of religious worship or instruction, or the service or charity has ce 
be performed ; 


Provided that this Explanation shall not be deemed to apply im — 
property which is vested in any person before the commencement of ths Ac x 
operation of the Law of Limitation ; 


Explanation III—Wherc an endowment has been made or property given ix & 
support of an institution which is party of a religious and partly of a secular dun 
or where an endowment made or property given is appropriated pari © ripe 
and partly to secular uses, such endowment or property or the income therefrom dui 
be deemed to bc a religious endowment and its administration shall be govesed $ 
the it Rage of this Act. 


(xii) "religious institution" means a math, a temple and endowmems attaches 
thereto or a specific endowment and includes an imstitunen — J— 
management of the State Government ; 


CHAPTER I. 


POWERS AND DUTIES OF COMMISSIONER AND OTHERS. 


4. Appointment of Commissioner.— The State Government may. by sebo 
tion, appoint a person who professes the Hindu religion and who & 4 member 4 
judicial service not being below the rank of a Subordinate Judge to be the Comme 
sioner of endowments and he shall cease to hold office as such when he cose © 
that religion. 


5. Appointment of Assistant Commissioners.— (1; The State Government 3 
further appoint such number of Assistant Commissioners as they may. deem neces 


(2) Persons to be appointed as Assistant Commissioners shall be pemons wbe == 
holding judicial office not lower in rank than that of a Munsif. 


(3) They shall be persons professing Hindu religion and shall cease © boid die 
as such when they cease to profess that religion. 


5-A. Officers and servants to be appointed by — 
The Commissioner of endowments may, subject to the control of the State 
ment, from time to time, appoint such subordinate officers and staff, as mar bed 
necessary for the purpose of this Act and they shall subject to the | 
Commissioner, discharge such functions and perform such daties pe sy 
to them by the Commissioner or the Assistant Commissioners, as the € 7 


6. Conditions of services of Commissioner, Assistant © 
(1) The Commissioner, the Assistant Commissioners, the subordinate 4 
appointed under this Act shall be the servants of the State Go 
shall draw their pay, pension, leave and other allowances from tu on 
of the State. dee ee ee eee 
cribed from time to time. | nee 
shall J direct the payment of, at such time 
atcha qu mele Mice — geo who 
P EIL — account of pay: Paper anise ope Mangan * | 
rey, Porin i deabei uf —— | ‘sabi ject to t * 
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(2 The Commissioner may do al! things which are reasonable and necessary to 


eure that the religious institutions and endowments are properly administered and 
that their income is duly appropriated for the purposes for which they were founded 
or exist. 


Explanation —The Commissioner shall have power to pass such interim orders as 
he deems necessary for the proper maintenance of a religious institution or the pro- 
per administration of a religious endowment including the power to pass such orders 
4 and when necessary for the proper management of any institution when a dispute 
«xermning the same is pending in a Court. 


8. Powers and duties of Assistant Commissioners.— [he Assistant Gommis- 
Somers shall exercise such powers and discharge such duties as are assigned to them 
by or under this Act, either generally or in respect of any particular area : 


Provided that the Commissioner, may, subject to the other provisions of this Act, 
by order in writing, declare that the exercise of all or any of such powers and dis 
charge of all or any of such duties shall be subject to such exceptions, limitations and 
editions as may be specified in the order and he may himself exercise or discharge 
am power or duties so expected 


9. Power of Commissioner to call for records and pass orders.— 
Il) The Commissioner may call for and examine the record of any Assistant Commis- 
Soner in respect of any proceeding under this Act to satisfy himself as to the regularity 
9E such proceeding or the correctness, legality or propriety of any decision or order 
pawmed thereon; and if in any case it appears to the Commissioner that any such 
decision or order shall be modified. annulled, reversed or remitted for reconsideration, 
he may pass orders accordingly : 

Provided that the Commissioner shall not pass any order prejudicial to any party 
without hearing him or giving him a reasonable opportunity of being heard : 

Provided further that in cases where an appeal lies under this Act, no proceedings 


W way of revision shall be entertaifted by the Commissioner at the instance of a per- ' 


* who could have appealed. 


@ The Commissioner may stay the execution of any such decision or order, 
pending the exercise of his power under sub-section (1) im respect thereof. 


Sees. 10 and 11 [Repealed]. — — 
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ues im accordance with the terms of the trust, the usage of the MS AH 
lawful directions which a- competent authority may issue in respect thereof and = 
carefully as a man of ordinary prudence would deal with such affairs, — — 
perties as if they were his own. — 


(2) A trustee shall, subject to thc provisions of this Act, be entitled uidi 
all powers incidental to the provident and beneficial administration of the repos 
institution and to do all things necessary for the due performance of — 
imposed on him. 


(3) A trustee shall not be entitled to spend the funds of the ta 
for meeting anv costs, charges or expenses incurred by him in any suit, appeal = 


application or other proceeding for, or incidental to, his removal from A— 
taking of anv disciplinary action against him : 


Provided that the trustee may reimburse himself in respect of such costs, charge ; 
or expenses if he is specifically permitted to do so by an order passed under section @ 


15. Preparation of register for all institutions. (1) For every religious ins f 
tution, there shall be prepared and maintained a register showing— 




















(a) the names of past and present trustees and particulars as to the custom, 9 
the direction of the founder, if any, regarding succession to the oll 
of trustee ; | m 


(b) particulars of all endowments of the institution and all title-deeds and other 
documents including the properties standing in the name of the hereditan 
trustees relating thereto ; 


(c) particulars of the scheme of administration and of the scale of expen: 
(d) the names of all offices to which any salary, emolument or = | 
attached and the nature, time and conditions of service in each awi | - 


(c) the jewels, gold, silver. precious stones all vessels and utensils and at 
movables belonging to the institution with their estimated value: — 


(f) particulars of the idols and other images in or connected with the in 
whether intended for worship or for being carried in x 


(£) such other particulars a may be required by the Comsisioseage 

(2) The register shall be prepared, signed and verified by the at e 
tutions concerned or by his authorised agent and ——— 
sioner, im duplicate through the Assistant Commissioner, within — 
commencement of this Act or from the founding of the institution, 
be. or within such further period not exceeding one year as may be 
Commissioner : 
Provided that each trustee shall be required to swear an 
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(5) The trustee shall carry out the orders of the Commissioner and then submit 
the register to the Commissioner for approval. 


(6) A copy of the register as approved by the Commissioner shall be furnished to 
the trustee and to the Assistant Commissioner concerned. 


16. Annual verification of the register.— (!) The trustee or his authorised 
agent shall scrutinise the entries in the register every year, or after such interval, as 
may be prescribed, and submit to the Commissioner for his approval, through the 
Asistant Commissioner, a verified statement showing the alterations, omissions or 
additions required in the register. 

(2) The Commissioner may. thereupon, after such inquiry as he may consider 
necessary, direct what alterations, omissions or additions, if any, should be made in 
the register. 

(3) A copy of the order made under sub-section (2) shall be furnished to the 
mesece and to the Assistant Commissioner concerned. 


(4) The trustee shall carry out the alterations, omissions or additions ordered by 
the Commissioner in the copy of the register kept by him. 


17. Trustee to furnish accounts. returns ete.— The trustee of every religi- 
ww institution shall furnish to the Commissioner or the Assistant Commissioner such 
counts, returns, reports or other informations relating to the administration of the 
mstitution in his charge, its funds, property or income or moneys connected there- 

x with, or the appropriation thereof, as the Commissioner may require, and at such 
B üme and in such form as he may direct. 


18. Inspection of property and docaments.— The Commissioner or Assistant 
Commissioner, or any officer or other person deputed by the Commissioner or Assistant 
im this bebalf, may inspect all movable and immovable property be- 
=. longing to, and all records, ee eer et plans, accounts and other documents E 
Tdating to, any religious institution ; and it shall be the duty of the trustee of such i 
= institution and all officers and servants working under him, his agent and any person O 
.. having concern in the administration thereof, to afford all such assistance and facilities — — 
== * may be necessary or reasonably required in regard to such inspection, and also 10 ve 
E! duce any such movable property or document for inspection if so ———— — 

. W9. Alienation of immovable trust property.— (1) Notwithstanding a —— 
din any law for the time being in force no transfer by 
and no lease for a term exceeding five years of any immovable p 
ping 10, or given or endowed for the purpose of, i saison shal de 
' unless it is sanctioned by the Commissioner as being necessary or be | 
pm and no such transfer shall be valid or operative unless it is so sa 
gae enti sech sanction the Commissioner may declare it to be a 
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20. Authority of trustee to incur expenditure for securing the health, afer —— 
or convenience of pilgrims and worshippers.— (l) The trustee of a religious me —— 
tution may, out of the funds in his charge, after satisfying adequately the pups 
of the institution, incur expenditure on arrangements for securing the health, sí — 
or convenience of disciples, training of Vidyarthies or for securing the health aw J 
safety of pilgrims or worshippers resorting to the institution. 


21. Enforcement of service or charity in certain cases.— (1) Where a specie 
endowment attached to a math or temple consists merely of a charge on property amd 
there is failure in the due performance of the servicc or charity, the trustee of Ge 
math or temple concerned may require the person in possession of the prope = 
which the endowment is a charge to pay the expenses incurred or likely to be = 
curred in causing the service or charity to be performed otherwise. In default of 
such person making payment as required, the Assistant Commissioner may, on the 
application of the trustee and after giving the person in possession a reasonable oppii 
tunity of stating his objections in regard thereto, by order, determine the aa 
payable to the trustee. 





(2) Where the person in possession of the property on which the endowment = 
a charge is not the person responsible in law for the performance o£ the semie ® 4 
charity and any amount is paid by or recovered from the person in possession, the 
Assistant Commissioner may, on the application of the person in possession and 
giving the person responsible in law a reasonable opportunity of stating his objections 
im regard thereto, by order, require the person responsible in law to pay © de png 
son in possession the amount so paid or recovered. 


(3) Against an order of the Assistant Commissioner under sub-section (1) or sub 
section (2), the trustee or the person affected may, within one month of the date d 
the reccipt of the order by him, appeal to the Commissioner who may modify or cw 
cel the same. 


(4) On application by the trustee to be Collector of the district in which 
property referred to in sub-section (1) is situated, or on application by the — 
possession to the Collector of the district in which is situated any property o 
person responsible in law, as the case may be, the Collector shall recover from ® 
person in possession, or the person responsible in law, as the case may be, the 
specified in the order of the Assistant Commissioner as modified by the order of È E 
Commissioner, if any, and the expenses of such recovery, as if they were am — 
land revenue, and pay to the trustee, or, as the case may be, — — 
session, the amount duc to him. | T2 


22. Power of trustee of math or temple over trustees of specific € 
~The trustee of a specific endowment made for ——— RR 
charity connected with a math or temple shall perform such service or cm 
Ms etie — AH 
obey all lawful orders issued by him. 


24. Resumption and regrant of inam granted for the 
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of any person having interest in the institution who has obtained the consent of such 
trustee or the Commissioner, by order, resume the whole or any part of any such 
imam or jagir on one or more of the following grounds, namely : — 


(1) that the trustee of the institution or the holder of such inam or jagir or part, 
as the case may be, has made an exchange, gift, sale or mortgage of such inam or 
part or any portion thereof or has granted a lease of the same or any portion thereof 
for a term exceeding five years; or 


(u) that the religious institution has ceased to exist or the charity or service in 
quesion has in any way become impossible or incapable of performance; or 


(m) that the holder of such inam or jagir or part has failed to perform or makc 
the necessary arrangements for performing, in accordance with the custom or suage, 
the charity or service for performing which the inam had been made, confirmed or 
recognized as aforesaid, or any part of the said charity or service, as the case mav be; 
or 

(rv) that such service is no longer required. 

When passing an order under this clause, the Collector shall determine whether 
wch inam or jagir or the inam comprising such part, as the case may be, is a grant 

Provided that in the absence of evidence to the contrary, the Collector shall pre- 
of both the landlord's interest and the ryot's interest or only of the landlord's interest ; 
sume that any minor inam is a grant of both the landlord's interest and the ryot's 
interest, 

(b) Before passing an order under clause (a), the Collector shal give notice to the 
Wustee, to the Commissioner, to the Assistant Commissioner, to the inamdar con- 
cerned or where only a part of the inam is affected, to the holder of such part as well 
äs to holder or holders of the other part or parts and to the alienee, if any of the inam, 
hear their objections, if any, and hold such inquiry as may be prescribed. 

(c) A copy of every order passed under clause (a) shall be communicated to each 
of the i mentioned in clause (b) and shall also be published in the manner 
prescribed. , 


(d) (i) Any party aggrieved by an order of the Collector under clause (a) may 
appeal to the Collector of the district within such time as may be prescribed and on 
such appeal the Collector of the district may, after giving notice to the Commissioner 
amd each of the persons mentioned in clause (b) and after holding such inquiry as 








may be prescribed, pass an order confirming, modifying or cancelling the the 
the 


Collector under clause (a) where no appeal is preferred under sub-clause (i) to the 


order of 
(4) The order of the Collector of the district on such appeal, or order of 


district. Collector within the time prescribed, shall be final : —— fa : > 
, Provided that whether there has been an appeal under sub-clause (i) and it : 


we E by the Collector of the district or where there has been no appeal to the — — 
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(^ Where any inam or part of any inam is resumed under this section, the Gi 
lector or the Collector of the district, as the case may be shall by order, regramt wa 


Iam or part 
(ib as an endowment to the religious institution concerned ; or 


(ii) in case of a resumption on the ground that the religious institution bas cad 
to exist or that the charity or service in question has in any way become impowbi 
or incapable of performance, as an endowment for appropriation to such reipas 
educational or charitable institution as the Commissioner may recommend. 


(g) The order a regrant made under clause (f) shall, on application made to i 
Collector within the time prescribed, be executed by him in the manner prescribed- 


25. Recovery of immovable trust property unlawfully — alienated.— 
In case of any alienation, in contravention of section 19 of this Act or section 58 a 
the Orissa Hindu Religious Endowments Act, IV of 1939, of any immovable proper 
belonging to or given or cndowed for the purpose of any religious institution, tU 
Commissioner after summary enquiry as may be prescribed and on being satished thai 
any such property has been so alienated may send requisition to the Collector of tbe 
district to deliver possession of the same to the trustee of the institution or a pe 
discharging the functions of the said trustee. The Collector in exercising his power 
under this section shall be guided by rules, made under the Act. Any person } 
by the order of the Collector may institute a suit in the Civil Court to establish hs 
right. 

S. 26.  |Repealed]. 

















CHAPTER ILI 


La 
RELIGIOUS INSTITUTIONS OTHER THAN MATHS AND SPECIFIC 
" ENDOWMENTS ATTACHED THERETO 





27. Non-hereditary trustees, their number and appointment.— — ehe 
ant Commissioner shall, in cases where there is no hereditary trustee, 
hereditary trustee in respect of cach religious institution other than maths y 
endowments attached thereto and in making such appointments, the Assistant Com 
missioner.shall have due regard to the claims of persons belonging io the FM = 
denomination for whose benefit the said institution is chiefly maintained. = == 


A s 
— 2 — 


(2) A non-hereditary uere er emere 
years as may be fixed by the Assistant Commissioner unless in the r 
trustee is — ene oF Dir eleanor 
missioner, or he otherwise ceases to be a trustce. 


_ (3) Every non-hereditary trustee lawfully holding office at the a 
Bis Act shall be demmed to have bem duly appointed trasme Ri 


unexpired portion of his term of office. 

28. ewer to ndepani, remove or diemiss wrastees— (1) T 
the Assistant Commissioner, as the case may be, may suspend, r 
trustee, whether hereditáry or non-hereditary, of such a. eligic 
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(€) for any malfeasance, misfeasance, breach of trust or neglect of duty in res- 
pect of the trust or alienation of the trust property in contravention of 
this Act, or the Orissa Hindu Religious Endowments Act, IV of 1939; 

(d) for any misappropriation of, or improper dealing with, the properties of the 
institution of which he is trustee ; 

(e) for unsoundness of mind or other mental or physical defect or infirmity 
which makes him unfit for discharging the functions of a trustee ; 


(2) When it is proposed to take action under sub-section (1), the Commissioner or 
the Assistant Commissioner, as the case may be, shall frame charges against the trustee 
concerned and give him an opportunity of meeting such charge, of testing the evidence 
adduced againt him and of adducing evidence in his favour; and the order of sus- 
pension. removal or dismissal shall state the charges framed against the trustee, his 
explanation and the finding on each charge with the reasons therefor. 


(3) Pending the disposal of the charges framed against the trustee, the Commis- 
soner or the Assistant Commissioner may place the trustee under suspension and 
appoint a fit person to discharge the functions of the trustee. - 


(n A trustee, who is suspended, removed or dismissed by an Assistant Commis- 
sioner under sub-section (1). mav within one month from the date of the 
receipt of the order of suspension, removal or dismissal, appeal to the 
Commissioner against such order in the prescribed manner and the Com- 
missioner shall pass such orders on the appeal as he may think fir : 


Provided that no appeal shall be entertained unless the person affected by the 
order complies with it and makes over charges of his office or unless such a condition 
$ waived by the Commissioner at his discretion. 


(5) Any hereditary trustee aggrieved by an order passed by the Commissioner — 
sub-section (1) or under sub-section (4) may within thirty days from the date of f receipt 
of the order appeal to the High Court and the Court may either summarily dismiss 
the appeal or after hearing the parties pass such orders as the Court may deem fit. 


(6) A hereditary trustee so suspended, removed or dismissed may be allowed such 
maintenance as may be fixed by the Comminimnés conii MN 
nmm made in this behalf. 





- Disqualification of Trustee.— A trustee shall cease to hold his — 





y* is sentenced by a Criminal Court to transportation or to imp 
period of more than six months, for an offence involving moral 
















such sentence not having been cancelled or reduced to a — EE m — 
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person to discharge the functions of the trustee of the institution untill the diui 
of the hereditary trustee ceases or another hereditary trustee succeeds to the ate = 
for such shorter term as the Commissioner may direct. The Commissioner shall = 
power to remove such interim trustee for the reasons specified in section WA 


Explanation : —In. making any appointment under this sub-section the Comm 
sioner shall have due regard to the claims of members of the family, if any, amiin 
to the succession. 


(4) Nothing in this section shall affect the right of any person aggrieved by m 
order of the Commissioner under sub-section (3) to establish the right to hold o 
of the hereditary trustee in a court of law : 

Provided that such court shall have no power to stay the operation of the aut 


of the Commissioner, pending the disposal of the suit or other proceedings im rene 
thereto. 








31. Appointment of office-holders and servants in religious institeties— 

(1) Vacancies, whether permanent or temporary, amongst the office holden or © 
vants of. a religious institution shall be filled up by the trustee in cases where the ole 
or service is not hereditary. 

(2) In cases where the office or service is hereditary the next in the line d = 
cession shall be entitled to succeed. 

(3) Where however there is a dispute respecting the right of succession. oF 

where such vacancy cannot be filled up immediately, or 

where the person entitled to succeed is a minor without a legally — 
guardian fit and willing to act as such, or 


where the hereditary office-holder or servant is suspended from his offe unóc 
sub-section (1) of section 32 ; 

the trustee may appoint a fit person to discharge the functions of the office o pe 
form the service, until the disability of the office-holder or servant ceases or anode 
person succeeds to the office or service as the case may be. 

Explanation—1n making any appointment under this sub-section, the trustee shall 
have due regard to the claims of members of the family, if any, entitled to the «x Ceweor 

(4) Any person affected by an order of the trustee under sub-section (9 may, wi — 
one month from the date of the receipt of the order by him, appeal against the eam 
to the Assistant Commissioner whose order shall be final - 4 

Provided that no appeal shall be entertained unless the person affected by — 


complies with it and makes over charge of his office or unless such a „an — 
waived by the Commissioner at his discretion. — — 


32. Punishment of office-holders and servants in religious 
(1) All office-holders and servants attached to a religious institution or im T 
emolument or perquisite from the institution shall, whether the office oF 
hereditary or not, be controlled by the trustee; and the trustee may 
remove or dismiss any of them for breach of trust, incapacity. | 
neglect of duty, misconduct or other sufficient cause. 


. (2) Any office-holder or servant punished by a trustee under sub 
within one month from the date of the communication of the order to B 
the Assistant Commissioner whose order shall be final. . REY pes 

. (3) If any such office-holder or servant against whom an order of fw 
removal or diunimal has been made by the trustee or the 
| 2 aod ebang —— — he shall, 
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(4) If such penalty is not paid within the time fixed or within such further time 
a may be granted by the Commissioner, the Collector of the district, in which any 
property of the person against whom an order is made under sub-section (3) is 
matuted. shall, on a requisition made to him by the Commissioner, recover the 
amount as if it were an arrear of land revenue. 


33. Office-holders and servants of temples not to be in possession of 
jewels or other valuable articles except under conditions.— Without prejudice to 
the generality of the provisions of this Act no office-holder or servant of a temple shall 
have the right to be in possession of the jewels or other valuable belongings to the 
except under such conditions and safeguards as the Commissioner may be 
or special order direct. 

34. Fixing of standard scales of expenditure.— (1) The trustee of a religious 
may, from time to time, submit to the Assistant Commissioner proposals 
fixing the sale of expenditure in the institution, and the amounts which should be 
to the various objects or ceremonies connected with such institution or the 
proportion in which the income or other property of the institution may be applied 
such objects or ceremonies. 
(2) The trustee shall publish such proposal at the premises of the institution and 
im such other manner as the Assistant Commissioner may direct, together with a notice 
“ating that, within one month from the date of such publication, any person having 
merest might submit his objections or suggestions to the Assistant Commissioner. _ 
($) After the expiry of the said period, the Assistant Commissioner shall, after 




















cuskiering any objections or suggestions received by him, pass such order as he thinks — 


St on such proposals having regard to the established usage of the institution and 
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(d) is convicted for any offence involving moral turpitude; or 

(e) has committed breach of trust in respect of any of the propention ad di 
religious institution ; or 

If) persistently and wilfully defaults in discharging his duties or functions unde 
this Act or any other law for the time being in force or in payment d 
contribution or other dues payable to Endowment Fund ; 


($3 The Commissioner shall after due enquiry in accordance with the provisos d 
the Act and so far as may be, of the Code of Civil Procedure, V of 1908, relating o 
trial of suits and with the prior approval of the State Government, dedare by as 
order im writing whether a trustee is disqualified either temporarily or for the lifetume 
under this section. 


(3) Any person affected by the order of the Commissioner under sub-section (2 —— 
may within sixty days from the date of the receipt of the order by him appeal to dx 
High Court. 


(4) The hereditary trustee so disqualified may be allowed such maintenance 3 
may be fixed by the Commissioner considering the financial condition of the institutos 
and rules made in this behalf. 


(5) If a trustee is declared disqualified under this section, it shall be the duty d 
the Commissioner to appoint one or more persons to discharge the functions of We 
trustee of the institution. In making any appointment under this sub-section tbe 
Commissioner, shall have due regard to the claims of the next in line of succesme 
and failing this of the disciples of the math. 

Provided that in case of disqualifications falling under clauses (a) and (b) of sub 
section (1) the appointment shall be until such period when the disqualification cae 


36. Filling up of vacancies.— (1) When a vacancy occurs in the office of OF 
trustee of a math or specific endowment attached to a math c as provided in the 
preceding section and there is a dispute respecting the right of succession to such 
othce, or E 

when such office cannot be filled up immediately or when the trustee is a minor — 
and there is no recognised guardian willing to act as such or when there is a disput =. 
respecting the person who is entitled to act as such guardian, A 
the Commissioner, after being satisfied that an arrangement for the administration d — 
the math and its endowment or of the specific endowment, as the case may b E 
necessary shall, make such appointment and arrangements as he thinks fit F 
dispute is settled or another trustee succeeds to the office, as the case may T 
Commissioner may also remove such interim trustee for the reasons mei das c ; 

(2) In making any appointment under sub-section (1) the Commissioner shall hawe - = 
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ihe Commissioner proposals for fixing the scale of expenditure in the institution, and 
the amounts which should be allotted to the various objects or ceremonies connected 
with the institution or the proportions in which the income or other property of the 
imutuion may be applied to such objects or ceremonies. 


(2) The trustee shall publish such proposals at the premises of the math and in 
xh other manner as the Commissioner may direct, together with a notice stating 
that, within one month from the date of such publication, any person having interest 
mav submit suggestions to him. 


(3) If, on a scrutiny of such proposals and any suggestions made by persons having 
interest, the Commissioner is of opinion that the scale of expenditure or any item in 
the shape of expenditure is at variance with the established usages of the institution 
or for sufficient reasons needs modification, the Commissioner may call for an explana- 
won from the trustee and after considering the same, may pass such order as he 
thinks ft on such proposals and communicate a copy of the order to the trustee. 


(4 The trustee or any person having interest may, within one month from the 
date of receipt by the trustee of any order under the foregoing provision, appeal to 
the State Government and their decision shall be final. 


See. 38.— {Repealed}. 


39. Appointment of successors by hereditary trustees.— When the hereditary 
Tastee of a math nominates his successor he shall give intimation in writing to the 
Commissioner. Subsequent changes in the nomination may also be intimated within 
three months of the nomination. For purpose of succession the last nominee so inti- 
mated shall be recognised by the Commissioner. If no appointment is made during 
life time of the trustee, the Commissioner shall have full power to appoint an Execu- 
"ime Officer and the trust shall be brought under the direct control of the Commissioner 
and shall be treated as an institution under Chapter VII. In making this appointment 
the Commissioner shall have due regard to the custom and usage and tenets of the 
math. Any person aggrieved by the decision may within ninety days from the date 
of the decision institute a suit in a competent court of law to establish his right to 
the office of the hereditary trustee but pending the result of such suit, if any, the 
onder of the Commissioner shall be final. ! 
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(f whether any institution or endowment is wholly or partly of religious or 


secular character, and whether any property or money has been given 
wholly or partly for religious or secular uses; and 


(g) where property or money has been given for the support of an institution or 
the performance of a charity, which is partly of religious and partly of a 
secular character or when any property or money given is appropriated 
partly to religious and partly to secular uses, as to what portion thereof 
shall be allocated to religious uses : 
Provided that the burden of proof in all disputes or matters covered by dawe 
fe) and (d) shall lie on the person claiming the institution to be private or the pro 


perty or money to be other than that of a religious endowment or specific endowment 
as the case may be. 


42. Power of Assistant Commissioner and Commissioner to frame schemes 
—(1) Whenever there is reason to believe that in the interest of the proper adminis 
tration of religious institution a scheme may be settled for it, or when not less than 
five persons having interest make an application in writing stating that in the interess 
of the proper administration of a religious institution a scheme should be settled for 
it, the Assistant Commissioner or the Commissioner, as the case may be, shall pro 
ceed to frame a scheme in the manners hereinafter provided— 


(a) in the case of a religious institution managed by a non-hereditary trustee the 
Assistant Commissioner shall consult in the prescribed manner the trustee 
and the persons having interest, and it after such consultation he & 
satisfied that it is necessary or desirable to do so, he shall after recording 
his reasons therefor by order frame a scheme for the adminisration diu 
institution ; 


(b) im the case of a religious institution presided over or managed by a hes 
ditary trustee, the Assistant Commissioner shall make such — 
thinks fit and submit his report to the Commissioner who shall hold am 
enquiry in the manner prescribed and so far as may be, n — 
with the provisions of the Code of Civil Procedure, relating © 
the trial of suits and if he is satisfied that in the interests of the 
administration of such institution a scheme of administration 
settled, he shall consult in the prescribed manner the trustee and the h 
persons having interest and by order settle a scheme of administration. | = 
the institution", LE — 

(9 bene smiet ander for e temple or im MM 
may contain provision for— 
(a) fixing the number of non-hereditary trustees ; Poi. 
goce eee eee whether hereditary or non-heret 
HF qot thing in section 28 to the contrary notwithstanding ; den 
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. Provided that the Executive Officer so appointed shall, for purposes of section 68 
be deemed to be a person appointed to discharge the functions of a trustee under this 
Act : 


(3) A scheme settled under subsection (1) for a math may contain provision for— 
(a) the appointment of a paid Executive Officer, who shall be a person profes- 
sing the Hindu religion, on such salary as may be fixed to be paid out of 

the trust funds, and defining the powers and duties of such officer : 
Provided that the Executive Officer shall, for purposes of section 68, be deemed 

to be a person appointed to discharge the functions of a trustee under this Act : 
Provided further that the Executive Officer so appointed may also be removed by 
the Assistant Commissioner for the reasons specified in section 28 subject to an appeal 

to the Commissioner ; 


(6) defining the powers and duties of the trustee. 


(c) associating one or more persons with the trustee or constituting a separate 
body for the purpose of participating or assisting in the whole or any 
part of the administration of the endowment of such math or of the 
speciic endowment ; provided that such person or persons or the mem- 
bers of such body shall be chosen from persons having interest in such 
math or endowment. 


(4) The Assistant Commissioner or the Commissioner as the case may be determine 
what the properties of the religious institutions are and append to the scheme a 
‘schedule containing a list of such properties : 

Provided that the absence of such a Schedule shall not invalid the scheme : 

Provided further that such determination shall not affect the rights of persons who 
are in hostile possession of any of the said properties. 

(5) The Commissioner or the Assistant Commissioner, as the case may be, may, 
pending the framing of a scheme-for a temple or specific endowment appoint a 
ít person to discharge all or any of the functions of the trustee thereof and define 
his powers and duties. 


(6) The authority framing a scheme may, at any time after consulting the trustee 
and the persons having interest, by order, modify or cancel any scheme settled under 
subsection (1) or under the Orissa Hindu Religious Endowments Act, IV of 1939. 


(7) Every order of the Assistant Commissioner or the Commissioner settling, modi- - T 

fying or cancelling a scheme under this section shall, subject to the provisions of — — 

— "fon 44, be binding on the trustee, the Executive Officer and all persons having — — 

— "e - we LS : AL DUNT — 
| - .. Notes—Sec. 42 (1) (b) is applicable to a '"Math"—managed by ary trustee— - 
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as far as possible. be utilised for the benefit of the community for the purposes me 
tremed above — 


($3 It shall be competent to the Assistant Commissioner when given a direct 
under sub-section (1) to determine what portion of such endowments or surplus dal 
be retained as a reserve fund for the religious institution and to direct the remainde 
'0 be appropriated to the purposes specified in that sub-section. 


(3, The Assistant Commissioner may at any time by order modify or cancel an 
order passed under sub-section (1) or under the Orissa Hindu Religious Endowmes 
Act. [V of 1959 


(4) The order of the Assistant Commissioner under this section shall be publisthei 
im the prescribed manner and on such publication shall, subject to the provisions d 


«ction 44, be binding on the trustee. the Executive Officer and all persons having 
interest 


$4. Appeal.— (l) Any person aggrieved by any order passed by the Assum 
Commissioner under section 41 or sub-sections (1) and (6) of section 42 or section © 
may, within thirty days from the date of receipt of the order under section 4l @ 
section 4* or from the date of the publication of the order under section 42 as t 
case may be, appeal to the Commissioner. 

(2) Any party aggrieved by the order of the Commissioner under sub-section ||) 
or under sub-section (1) or (6) of section 42 may appeal to the High Court wits 
thirty days from the date of the order or publication thereof as the case may be 


CHAPTER VI [Repealed] 
CHAPTER VI 


— 
Reurcrous INSTITUTIONS UNDER DiRECT CONTROL 


52. Appointment of salaried Executive Officer.— (a) For every institution es 
group of institutions under the direct control of the State Government the Commis 
sioner shall as soon may be appoint a salaried Executive Officer who shall be a penon 
professing the Hindu religion. A 

(b) the salary and allowance of the Executive Officer as determined by Ùt 7 
Commissioner shall be paid from the fund of the religious institutos 
Term of office and duties of Executive Officer.— 
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pected with the institution or the proportions in which the income or other property 
of the institution may be applied to such objects and ceremonies. 


(b The Executive Officer shall publish the proposals at the premises of the 
institution and in any other manner as the Assistant Commissioner may 
direct together with the notice stating that within one month from the 
date of publication any person having interest may submit suggestions 
to the Commissioner. 


(c) After expiry of the said period the Commissioner shall after considering the 
objections and suggestions received by him pass such order as he thinks 
ft on such proposals and communicate a copy of the order to the Execu- 
tive Officer. 

(d) The Collector may, for the purpose of control and supervision of the insti- 


tution under direct control, exercise the powers of the Commissioner if 
the Collector is specially empowered in this behalf by the Commissioner. 


56. Control of Collector, Assistant Commissioner and Endowment Com- 
missioner.— (1) In exercising his powers the Executive Officer shall act under the 
mpervison of the Collector who shall be under general control of the Commissioner. 

(2) The Executive Officer appointed under section 52 shall be deemed to be a 
trustee for purpose of sections 32 and 34 and Chapters VIII, IX and X. 


CHAPTER VII 


BUDGETS. ACCOUNTS AND AUDIT 


57. Budget of religious institutions.— (1) The trustee of every religious insti- 
tution shall, before the end of December in each year, submit to the Assistant Com- 
misioner in such form as may be xed by the Commissioner, a budget showing the 
LM receipts and disbursements of the institution during the following financial — 


(2) Every such budget shall make adequate provision for— : 


(a) the scale of expenditure for the time being in force and in the case of a 


math, its other customary expenses ; | 
(b) the due discharge of all liabilities binding on the institution ; M ceo 
(c) the — and renovation of the buildings connected with. the institution ; 





= the gross income unless the ee ac ae 
3 — o n Sat ter ioe Ar 





(00 the maintenance of a — balance ; 
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(4) A trustee may, within one month of the date of the receipt by him o i 
order passed bv the Assistant Commissioner under sub-section (3), appeal mum 
such order to the Commissioner. 


38. Accounts and audit.— (l) The trustee of every religious institution uu 
Keep regular accounts of all receipts and disbursements. 


(2) The accounts of every religious institution the annual income of which 5 a 
culated for the purpose of assessment of contribution for the year immediately pe 
ceding is two thousand rupees or more, shall be subject to annual audit. The accu | 
of every other religious institution shall be audited in alternative years or if tbe Ge | 
missioner so directs in any case or classes of cases, at a shorter interval. 


(3) The audit shall be made (a) in the case of religious institution the anssi 
income of which exceeds ten thousand rupess, by Auditors appointed by Govemmes 
in consultation with the Accountant-General and (b) in the case of any other repose 
institution. by the special audit staff appointed by the Commissioner. 


59. Authority to whom audit report is to be submitted.— After compleung 
the audit for any year or shorter period, or for any transaction, or series of Game 
tions, as the case may be, the Auditor shall send a report to the Commissioner see 
ing a copy thereof to the Assistant Commissioner. 


60. Contents of Audit Report.— (1) The Auditor shall specify in his repe 
all cases of irregular, illegal or improper expenditure or of failure to recover moa 
or other property due to the religious institution, or of loss or waste of mong © 
other property thereof caused by neglect or misconduct. 


(2) The Auditor shall also report on any other matter relating to the accounts = 
may be prescribed, or on which the Commissioner or the Assistant Commissioner o» | 
cerned, may require him to report. 


61. Rectification of defects disclosed ip audit and order of surcharg 
against trustee.— (1) The Commissioner shall send a copy of every audit mp 
relating to the accounts of a religious institution to the trustee thereof, and it bal 
be the duty of such trustee to remedy any defects or irregularities — ve F 
Auditor and report the same to the Assistant Commissioner. 


(2) The Assistant Commissioner shall forward to the Commissioner a dpi di emo 
audit report received by him under section 59 and the report, if any, of — 
made under sub-section (1), together with such remarks as the Assistant - 
may wish to make thercon. 


(3) I£, on a consideration ot the report of the Auditor along with the re E 
MR eee Acc clin a E ppoe 
of the institution concerned with the management of the trust ] ty was SP 
of misappropriation or wilful waste of the funds of the institution c E gom c = 
resulting in a loss to the institution, he may, after. giving. notion ao MN ae 
cause why an order of surcharge should not be passed against him and after ES 
ing his explanation, if any, by order, certify the amount so lost and : 
—— th 
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specified in such order, unless the trusice has appealed to the Commissioner to modify 
or set aside the order and has obtained an order for stay. 


(7) An order of surcharge under this section against a trustee shall not bar a suit 
for accounts against him except in respect of the matter finally dealt with by such order. 

(8) The Collector of the district, in which any property of the trustee or the 
employee is situated from whom an amount by way of surcharge is recoverable, shall, 
on a requisition made by the Commissioner, recover such amount as if it were an 
amear of land revenue and pay the same to the religious institution concerned. 


62. Application of the provisions of this Chapter.— The provisions of this 
Chapter shall apply to every religious institution, notwithstanding anything to the 
æntrary contained in any scheme settled or deemed to be settled under this Act. 


CHAPTER X 


FINANCE 


63. Constitution of the Endowment Fund.— (1) There shall be established a 
fund to be called the ‘Orisa Hindu Religious Endowments Administration Fund" 
The fund shall be vested in and be administered by the Commissioner of endowments 
who shall be a corporation sole with perpetual succession and common seal and may 
sue and be sued by this corporate name. 


(2) The following sums shall be credited to the said fund, namely— dama 
(a) fees levied under section 77 ; — 
(b) contribution levied under sub-section (4): — 
(c) fines and penalties realised in pursuance of sections 32 and 70; | 


(d) any grant or contribution by the State Government, any Local — or 
any individual whether corporate or not ; s 


dig mie eni ot che tond iniia eee JAN AA a 
— Hindu Religious Endowments Act, IV of 1939 ; La MES oa M 2 M 
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auditing the accounts of religious institutions and the cost of any staff mamama 
for conducting the said audit. 


64. Recovery of costs and expenses incurred on legal Proceedings— 
All costs, charges and expenses incurred by the State Government, the Commissiontr 
or an Assistant Commissioner, in connection with legal proceedings in respect of am 
religious institution to which the State Government, the Commissioner is a party, dal 
be pavable out of the funds of such religious institution. 


65. Assessment and recovery of contribution and costs and | 
(1) The contributions, costs and expenses pavable under sections 63 and 64 shall ix 
assessed on and noufied to trustee of the religious institution concerned in the pre 
cribed manner. The assessment shall mede by the Commissioner on the bass @ 
average income of the preceding three years. The Commissioner if he consdem 
necessary may call for reports from Assistant Commissioners in this behalf. 





2) (a) Such trustee may, within fifteen days from the date of the receipt of sud 
notice or within such further time as may be granted by the Commissioner, prefer 
objection thereto, if anv, to the Commissioner, in writing. Such objection may rae 
either to his liability to pay or to the amount specified in the notice. The Cow 
missioner shall consider, withdrawing or modifying his original notice. 


(b) Within one month of the date of receipt of the notice of assessment, o 
when objection has been preferred, within one month from the date o 
the decision of the Commissioner or within such further time as may © 
granted by him. such trustee shall pay the amount specified in the original 
notice or the amount as fixed by the Commissioner on objection. 


(3) If the trustee fails to pay the amount aforesaid within the time allowed, tb 
Collector of the district in which any property of the religious institution is situated 
shall. on a requisition made to him in the prescribed manner by the Commismec 
and subject to the provisions of this section, recover such amount as if i were = 
arrear of land revenue. » 

(4) The Collector of the district shall, on receipt of a requisition under subse 
tion (3), withhold the amount mentioned therein out of the Tasdik or any obe 
allowance payable by the State Government to the religious institution 
but where the Tasdik or any other allowance is insufficient for the the sad 


Collector shall withhold the amount available and recover the balance as if it were 
an arrear of land revenue. 


(5) Places of worship, including temples and tanks, and places where Use 2 
are performed, idols, Vahanams, jewels and such vessels and other articles of the ; 
tion for purposes of worship or ceremonial processions shall not be liable to be p? — —— 
ceeded against in pursuance of sub-sections (3) and (4). — 
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Bon shall be deemed to bc amended accordingly for the purpose of this Act in thc 
matter of isüc of certificate under that Act. 


®) No suit, prosecution or other legal proceeding shall be entertained in any 


Court of Law against the State Government or any officer or servant of the State 


Government for anything done or intended to be done in good faith in pursuance 
of this section contained in sub-section (3). 


66. Contribution not to be levied for more than six years immediately 
preceeding the vear in which notice of assessment is issued.— (l) It shall “not be 
competent for the Commissioner to levy any contribution for more than six years 
mmediately preceding the vear in which a notice of assessment is issued under section 
65. 











(2) Nothing in this section shall affect any levy of contribution made or moneys 
wileted by the Commissioner under the Orissa Hindu Religious Endowments Act, 
IV of 1939. 


CHAPTER X 


NITSCELLANEOUS 


67. Publie Officers to furnish copies of or extracts from certain documents. 
~All public officers having custody of any record, register, report or other document 
relating to a religious institution or any movable or immovable property thereof shall 
furnish such copies or extracts from the same as may be required by the Commissioner 
® an Assistant Commissioner. 


68. Putting trustee or Executive Officer in possession.— (1) When a person 
has heen appointed— E 
(a) as trustee or Executive Officer of a religious institution, or 


(b) to discharge the functions of a trustee of a religious institution in accord- 
- ance with the provisions of this Act, or yi 


|f) as the Executive Officer in any scheme semedi. unde ihe. FRIEND 

C^ apr copulam. na Eodoumene <5 Tan T y 
is resisted in or prevented from, obtaining possession of the | 

-. tution or of the record, accounts and properties thereof, b 
Dor diei rari —— 
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to be used such force as may in his opinion be reasonably necessary and — — 

upon any land or other property whatsover and in the event of any apprehend 
breach of peace in the course of such delivery of possession, the Superintendent d = 
Police shall, on a requisition from the Assistant Commissioner in the prescribed man 
ner provide such police aid as may be necessary for the purposes. — 





g= 


(3) (a) The Commissioner “may also make a requisition to the Colles didi ES 
district in which the property of the math or temple or endowment is situated, in die 


prescribed form to deliver its possession to the trustee. id 


(b) On receipt of a requision under clause (a) the Collector shall serve 2 mie 
on the person reported to be in occupation.or his agent to vaate ie 
said property within such time as the Collector may specify in the su 
notice. If such notice is not obeyed, the Collector shall remove himc — 
depute a subordinate officer to remove such person or agent. In the at 
of any resistance or obstruction the Collector shall hold a summary enquiry 
into the facts of the case and if satisfied that the resistance or obstraca — 
was without any just cause and that such resistance or obstruction sul — 
continues may issue a warrant for the arrest of the said person and œ 
his appearance may send him with a warrant in such form as may & 
prescribed for imprisonment in the civil jail of the district for a pened — 
not exceeding thirty days as may be necessary ro prevent the continuam 
of such resistance or obstruction. 


(4) No suit, prosecution or other legal proceedings shall lie against the Assis 
Commissioner or any person acting under his instruction or authorised by — 
anvthing done in good faith under sub-sections (1) and (2). e — 


(5) Every person authorised by the Commissioner or acting under his — 
in pursuance of this section shall be deemed to be a ‘public servant, — amm = 








ing of section 21 of the Indian Penal Code, XLV of 1860. 
SX. Noice hy Cührt and cost of Proceedings.— (1) Whaka ae — 
any religious institution is sued in any civil or Revenue Court in respect. of JP 















perty belonging to or given or endowed for the purpose of any 
notice of such suit shall be given by the Court concerned to the | 


a month before commencement of the hearing. 

(2) The costs, charges and expenses incidental to all proceedings b 
missioner or Assistant Commissioner shall be in han ance on EH 
— ue M Ue panty aud chi s =, 


charges and expenses are to be paid; and thé order p E 
transferred to the Collector for execution and recovery as arrears of | 


7$. i Penalty for refusal by trustee to comply with rov 
acer mer — Gee et sex pereo,» em M 
institution is vested— * 

it uu) a aperte or Éxito comply witlk the + 
— m A ot YA or Bis to make over charge of abe. dx wea 
- (b) refuses, neglects or fails v furnish, such accounts: s — 
m E information ——— to the —— or Eoo | pro 
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= he shall, unless he shows reasonable cause to the satisfaction of the Com- 
missioner. be liable to pay to the State Government such penalty not 
exceeding five hundred rupees and in case of persistent default in com- 
pliance with the order a daily hne not exceeding fifty rupees. 


(2) The penalty shall be paid within the time fixed by the Commissioner by the 
person against whom the order is made from his own fund and not from the funds of 
the religious institution concerned. 


(5) If the penalty is not paid within the time fixed or within such further time 
a may be granted by the Commissioner, the Collector of the district in which any 
property of the person against whom an order has been made is situated shall, on 
mquisition made to him by the Commissioner, recover the amount, as if it were an 
armar of land revenue and pav the same to the Endowment Fund. 


TI. Court fees to be paid as prescribed in Schedule and altered from time 
to time.— Notwithstanding anvthing contained in the first or second Schedule to the 
Üourtfees Act, VII of 1870, the proper fees for the documents described in columns 
IB & (2) of the Schedule shall be its fees indicated in column (3) thereof. 


12. Savings of usages.— Nothing contained in this Act shall— 


la) save as otherwise expressly provided in or under this Act, affect any honour, 
emolument or perquisite to which any person is entitled by custom or 
otherwise in anv religious institution or its established usage in es 
to anv other matter: or | 


(bj authorise any interference with the religious and —— —— of ‘a 
head of a math including those relating to the imparting of religious 
instructions or the rendering of spiritual service. 

12-A. Act not to effect rights under Article 26, clause (a) to (e) of "A 
Nothing contained in this Act shall be deemed to confer any power 

œ impose any duty in contravention of the rights conferred on any religious denomi- — — 
mation or any 5 section thereof by clauses (a); (b) and (c) of Article 26 of the Constitution. — 


73. Bar of suits in respect of administration of religious institutlon.— 
— fl No suit or other legal proceeding in respect of the administration of a religious — — 
TE |ituon or in respect of any other matter on dispute for determining or deciding E 
5 provision is made in this Act a e jos 


| Which 
= "Mkr, and in conformity with, the provisions of this Act. — 
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E E (2) Nothing contained in this section shall affect the right of tbe prom 

= — Wider the Act of a religious institution to institute a suit to enforce the c 

— rights of the institution or the rights of such institution as. er 
—. . "4 Procedure i 
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(z^ ining commision: for the examination of witnesses. 


amd may sümmon and exemine Suo motu any person whose — sii NR | = 
be material; and shall be deemed t: be a Civil Court within the — — — 
480 and 482 of the Code of the Criminal Procedure, V of IS98. 


(2) The Commissioner and the Assistant. Commissioner shall with respect e d | 
such proceedings be deemed to be persons acting judicially withm the ——— = 
[umbara] Ofhcers Protectron Act. XVII of 1850. 





(3) The Court hearing an appeal from the order of the Commissioner sly don E 
further enquiry or modify or set aside such order as the Court may deem fic; aed ve = 
less the appeal is summarily dismissed the Commissioner shall be given an opportunity — 
of being heard before the order passed bw him is interferred with In any mamme. — B 


provided that the operation of the order of the Commissioner shall not be sum — 
pending the disposal of the appeal. — 
(4) The service of all process and notices issued by the Assistant Commissioner a — 
Commissioner by or under any of the provisions of this Act shall be on requisites 3 
from the Assistant Commissioner or Commissioner as the case may be, — M: — 
Subdivisional Magistrate having jurisdiction. — 


75. Notifications, orders etc.. under Act not to be questioned in Court of Lax 
—Save as otherwise expressly provided in this Act. no notification issued, order paw? — 
decision made, proceedings or action taken, scheme settled, or other things done unde A 
the provisions of the Act bv the State Government or the Commissioner or an As — 
ant Commissioner shall be liable to be questioned in any Court of Law. 


76. Power to make Rales.— (1) The State Government may make — 
carry out all or any of the purpose of this Act not inconsistent therewith | i P 


(2) In particular and without prejudice to the generality of the foregoing pow. — pom 
they shall have power to make rules with reference to the following cn 6 


(a) all matters expressly required or allowed by this Act to — 


(b) the effectual exercise of the powers of superintendence 
Govrenment ; - Nos an 
(c) the form and manner in which applications and — jou 
to the State Government, the Commissioner or an Assis tan 
(d) the powers of the State Government, the Commissioner ran man 
missioner to hold enquiries, io summon and examine » 
compel the production of documents; | — 
(©) the inspection of documents and the fees ro be levied for s 
(f the fees to be levied for the issue and service for p 


(p) the grant of certified copies and the fees to be levied to 
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(m) the preservation. maintenance, management and improvement of the pro- 
perties and buildings of religious institution ; 


(m) the inspection and supervision of the proptrties and buildings of religious 
institutions by such persons as the State Government may direct, the re- 
ports to be submitted by such persons and the fees leviable for such ins- 
pection, supervision and report. 


fo) the preservation of the images in temples : 


(Pp) the methods by which religious institutions should promote the interests of 
such institution ; 


iq) the qualifications to be possessed by the officers and servants for appointment 
to non-hereditary offices in religious institutions, the qualifications to be 
possessed by hereditary servants for succession to office and the conditions 
of service of all such officers and servants ; 


(r) the qualifications, method of recruitment, pay, grant of leave, allowance and 
travelling allowance, personal conduct and punishment of Executive Officers 
appointed for any religious institution or institutions under direct manage- 
ment and paid officers appointed under schemes settled or deemed to be 
setled under the Act, and generally their conditions of service. 


(9 the qualifications, method of recruitment, grant of leave, leave allowance 
and travelling allowances of subordinate officers and staff appointtd for 
the purpose of this Act: 


(f) the custody and investments of the Endowment Fund by the Commissioner ; 


(a) the manner in which the accounts of the Endowment Fund shall bt main- 
tained and audited and the audit report published : 


(7j all matters which under the provisions of this Act are required to be or may 


be prescribed. `~ 
a 3) The power to make rules under this section shall be subject to the condition — — 
= per publication. 


E 77. Granting of copies.— The Commissioner shall grant copies of proceedings — 
EX ir other records of his office on payment of such fees and subject to such conditions 
be prescribed. Copies shall be certified by the Commissioner or such officer as ` 
authorised by him See His Debak intha mamma pridet See ee 
te 
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on the date of the commencement of this Act shall be preceeded within the courts 
where they are so pending. 


79. Repeal and effect of repeal of the Orissa Hindu Religious Endowments 
Act, 1939.— (l) The Orissa Hindu Religious Endowments Act, IV of 1939, is hereby 


repealed. 


(2) Notwithstanding the repeal of the Orissa Hindu Religious Endowments Ad, 
IV of 1939— 


(a) all rules made, notifications issued, orders passed, decisions made, proceed- 
ings or action taken, schemes settled and things done by the State Govern 
ment or the Commissioner under the said Act, shall in so far as the 
are not inconsistent with this Act, be deemed to have been made, issued, 
passed, taken, settled or done by the appropriate authority under the 
corresponding provisions of this Act and shall have effect accordingly ; 


(b) all schemes settitd or modified by a Court of Law under the said Act or 
under section 92 of the Code of Civil Procedure, V of 1908 shall be 
deemed to have been settled or modified under this Act; 


(€) all proceedings pending before the State Government or the Commissioner 
under the provisions of the said Act and the rules made thereunder at the 
commencement of this Act, may, in so far as they are not inconsistent 
with the provisions of this Act, or the rules made thereunder be conti- 
nued by the appropriate authority under this Act ; 


(d) all costs, expenses, penalities and contributions payable to the fund of the 
endowments under the said Act immediately before the commencement of 
this Act, shall be payable to the State Governmtnt instead; and any 
assessment, levy or demand of such sums made before the commencement 
of this Act shall be deemed to be valid and may be continued and 
be enforceable under this Act ; J 


(e) any remedy by way of application, suit, or appeal which is provided by 
Act shall be available in respect of proceedings under the said Act 
at the commencement of this Act as if the proceedings in 
which the remedy is sought had been instituted under this Act. 

79-A. Saving of schemes.— Notwithstanding anything contained in 

provisions of this Act or in any judgment, decree or any co 

purporting to have been settled in pursuance of sections and 39 

Religious Endowments Act, IV of 1939, after the commencement. 

ligi Endowments (Amendment) Ordinance, II of 5. 
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(See section 71) 


Court-fess payable for documents 



































Section Description of document y 
| 2 | 3 
— Br Mn — 
9 Application to Commissioner for revision me - 10 
19 Appeal to the State Government against order or Commis- 
sioner regarding alienation of properties * awi 15 
21 (i) | Application to the Assistant Commissioner for payment of 
(ii) | Appeal to the Commussioner pus "7 5 
(iii) | Application to the Collector of the district for recovery 
- , of money — MS oud * jas ia 
35 | Application to the Collector for resumption — ... e 2 
28 (i) | Appeal to Commissioner against the order of the Assistant 
|. Commissioner under sub-section (1) Eft - 
(ii) Appeal to the High Court against the order of the Com- 
missioner under sub-section (5) aes 7 Mim 
3i Appeal to the Assistant Commissioner against the order of z 
the trustee under sub-section (3)  ... Am i 2 
ES SS Appeal to the Assistant Commissioner against the — of | 
NE the trustec ake as a ME. i: 
= = EJ (i) Appeal to Commissioner against the order of the Assistant 
ete Commissioner regarding scale of expenditure | ie 
— EL Appeal to Commissioner against the order of the Assistant 
— Commissioner regarding scale of expenditure wee 





Appeal to High Court against order of the Commissioner 
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l 
44 (i) Appeal to the Commissioner against the order of the Assist- 


ant Commissioner under section 41 * inis 


(i) | Appeal to the Commissioner against the order of the Assist- 
ant Commissioner under section 42 cim vs 


(m) | Appeal to the Commissioner against the order of the Assist- 
Commissioner under section 43 ... * aa 


(v) Appeal to the High Court against the order of the Com- 
missioner under section 44 (1) relating to matters arising | 
out of section 41 wan ade val whe 150 














For the rest of other matters i ; * 50 
(v) Appcal to the High Court against the order of the Com- : 
missioner under section 42 (1) (b) and 42 (6) abe l 50 T 
57 Appeal to Commissioner against order of Assistant Com- — 
missioner on the Budget Estimate - e t 10 E 
Appeal to the Commissioner against the order of the Assist- = 
61 ant Commissioner under sub-section (5) regarding the ; 
defects disclosed by audit * — af Z — 
65 | Objection petition by the trustee regarding ssemmemt of — 





| income "n — e am = es. — 
Application for putting trustee in possession of properties ... 
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THE TRAVANCORE-COCHIN HINDU RELIGIOUS 
INSTITUTIONS ACT, 1950 
(ACT XV OF 1950) 


Preamble —WHEREAS it is necessary to make provision for the administration, 
wperison and control of incorporated and unincorporated Devaswoms and of other 
Hindu Religious Endowments and Funds ; 


lt is hereby enacted as follows : — 

l. Short title, commencement and extent.— (l) This Act may be called 
ihe Travancore-Cochin Hindu Religious Institutions Act, 1950. 

(2I shall come into force at once. 

(3) Part I of this Act shall extend to Travancore, Part II of this Act shall extend 
$ Cochin and Part III of this Act shall extend to the whole of the State of Kerala, 
duding the Malabar District. 


PART I 


CHAPTER I 
DEFINITIONS 
2. Definitions.— In this Part, unless there is anything repugnant in the — 
@ context. — 
(a) "Beard" means the Travancore Devaswom Board constituted under Chapter 
Il of this Act in accordance with the Covenant ; 
(b) “Hindu Religious Endowment” means— 
(i) every Hindu temple or shrine or other religious endowment dedicated to, 
“wed as right by, the Hindu community or any section thereof; and | 
(4) every other Hindu endowment or foundation, - whatever local —— 











- but shall not include any Hindu religious institution — and unde 
E PO oe ee 
that, where the management of a r 








bat eran ch wer pr 
—— —— * 
ao Ma — 





—— ae ——— 3 


LA 1 
_ E s 
aie 
Ka? —— 
» 











CXXli  TRAVANCORE-COCHIN HINDU RELIGIOUS INSTITUTIONS ACT, 1950 


entitled to partake or is in the habit of partaking in the benefit of the distribute 
or gifts thereat ; 

(ii) in the case of a specific endowment or institution a person who is ential 
to attend at or is in the habit of attending the performance of the service or chari. 
or who is entitled to partake or is in the habit of partaking in the benefit of Ge 
charity ; 


(e) "Prescribed" means prescribed by rules made under this Part. 


CHAPTER II 
Tue TRAVANCORE DEVASWOM 


3. Vesting of administration in Board.— The administration of incorporated 
and unincorporated Devaswoms and of Hindu Religious Endowments and all thee 
properties and funds as well as the fund constituted under the Devaswom Procdama 
tion, 1097 M. E. and the Surplus Fund constituted under the Devaswom (Ame 
ment) Proclamation, 1122 M. E. which were under the management of the Rule a 
Travancore prior to the first day of July 1949, except the Sree Padmanabharwamy 
Temple, Sree Pandaravaka properties and all other properties and funds of the sm 
temple, and the management of all institutions which were under the Derawan 
Department shall vest in the Travancore Devaswom Board. 


4. Constitution of the Travancore Devaswom Bord.— (l) The Board referet 
to in section 3 shall consist of three Hindu members, one of whom shall be nominated 
by the Ruler of Travancore, one by the Hindus among the Council of Ministers amd 
one elected by the Hindus among the members of the Legislative Amy of the 
State of Kerala.’ 


(2) The Board shall be a body corporate having perpetual succession and a oos 
mon seal with power to hold and acquire properties for and on behalf of the imeorpe 
rated and unincorporated Devaswoms and Hindu Religious Institutions amd 
Endowments under the management of the Board. 


(3) The Board shall by its name sue and be sued and the Secretary to the Boami 
shall represent the Board in such suits. 


4A. Validity of proceedings.— No act or proceeding of the Board shall © 
deemed to be invalid by reason only of a defect in its constitution or on the ground? 
that the President or any member thereof was disqualified for, or had ceased to bel. 
his office, or by reasen of such act or proceeding having been or taken during 
the period of any vacancy in the office of the President or O< 
Board. 
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fi) is an undischarged insolvent ; or 
(i) is am official.holder or a servant of Government, a local authority, the 
Deawom Board, an incorporated or unincorporated Devaswom or the trustee of a 
Hindu Religious Endowment ; or 

(m) is interested in a subsisting contract for making any supplies to or execut- 
mg any work on behalf of the incorporated or unincorporated Devaswoms ; or 

(9) has been convicted by a criminal court of any offence involving moral 
turpitude ; or 

(n) & a member of Parliament or of the Legislature of any State. 

8. Supervening disqualification (l) If a person elected or nominated as a 
member of the Board is or subsequently becomes subject to anv of the disabilities 
“ated im clauses (i), (ii), (iv) and (v) of Section 7, and is declared by a court to be 
— meh disability as hereinafter provided, or becomes subject to the disability 
menconed in clause (iii). or (vi) of Section 7 or ceases to profess the Hindu Religion, 
he shall cease to be a member. | 


(3$ Any person interested mav apply to the District Court, Trivandrum, for an 
mir that a member of the Board has become subject to any of the disabilities stated 
" clauses (i), (ii), (iii), (tv). (vj and (vi) of Section 7 and the Court may, after making 
sh enquiry as it deems fit. by order determine whether or not such member is 





0} An appeal shall be lie to the High Court against an order under sub-section 
@ and such appeal shall be heard and disposed of by a Division Bench. 


4) Until an application has been made under sub-section (2) and pue — 
f me: thereon, the member who is alleged to be subject to the disabilities stated 
Causes (i), (i). (Hi), (iv), (v) amd (wi) of Section 7. shall be entitled to act as if 








be were not 
E Removal of member. — ti) A member of the Board may be removed from 
= Mer by the High Court on the ground of proved misbehaviour or | on 











‘pplication made to the High Court as provided in sub-section (2). — 
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(3) A member of the Board shall on the expiration of his term of office continue 
in office until the vacancy caused by the expiration of his term of office is Blled up. 


(4) A person ceasing to be a member of the Board by reason of the expiraten 4 
his term of office shall, if he is otherwise qualified and is free from any disquali&icaton. 
be eligible for re-nomination or re-election. 


(5) When the office of a nominated or elected member of the Board become 
vacant, a new member shall be nominated or elected, as the case may be, m e 
place in accordance with the provisions contained in Part I of this Act amd wh 
member shall hold office so long as the member in whose place he is nominate! = 
elected would have held office had such vacancy not occurred. 


11. President of the Board.— The members of the Board may at i mw 
meeting elect one of its members as its President. In case of equality of vores uU 
Ruler of Travancore may nominate one of the members of the Board as its Proisa 


12. Honoraria for President and members.— The President and member 9 
the Board shall receive such honoraria as the Board may decide subject to a maximis 
of Rs. 450 per mensem in the case of the President and Rs. 400 per mensem m the 
case of each of the other two members. 


13. Office and meetings of Board.— (l) The Board shall have an ofer 5 
Trivandrum for the transaction of business to which all communications and motes 
to the Board may be addressed. 


(2) The meetings of the Board shall be presided over by the President and 4 
he is not present, by a member authorised by him to preside. 


(3) No business shall be transacted at any meeting unless two members are pres 


(4) In case of difference of opinion among the members the question before @e 
Board shall be decided by a majojrity of votes, and where the votes are equally 
divided, the President or the person presiding shall have a second or casting yor. 


.. 14. Secretary of the Bord.— (l) The Board shall have a Secretary who shall 
be the convener of the meetings of the Board. 


(2) The Secretary shall keep the minutes of the proceedings of cach meet" 
in a book to be kept for the purpose which shall be signed by the President or We 
person presiding and the members present at such meeting. 


15. Vesting of jurisdiction in the Board.— (1) Subject w n nn 
Chapter III of this Part, all rights, authority and jurisdiction belonging to or exem 
by the Ruler of Travancore prior to the first day of July 1949 im respect of Devaswem* 
and Hindu Religious Endowments shall vest in and be exercised by de — 
o —— 
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- Mi the form and manner of applications to the Board ; 

(the security. if any, to be furnished by the officers and servants of the 
beard; and | 

(f; generally for the conduct of all proceedings and business of the Board under 
Pat I of this Act. 


CHAPTER Ill 
Sere PapwaANABHASWAMY Tenpre 


I8. Administration by Executive Officer. (1) Out of the amount of forty- 
= bibs and fifty thousand rupees provided for payment to the Devaswom Fund in 
Ankle MOA of the Constitution of India, a contribution of six lakhs of rupees shall 
made annually towards the expenditure in the Sree Padmanabhaswamy Temple. 


@ The administration of the Sree Padmanabhaswamy Temple, the Sree Pandara- 
"Wa properties and all other properties and funds of the said temple vested in trust 
* the Ruler of Travancore and the sum of six lakhs of rupees mentioned in sub- 
wien (1) shall be conducted. subject of the control and supervision of the Ruler of 

. by an Executive Officer appointed by him. 
I9. Suit» by or against Executive Officer— Suits by or against the Sree 
y Temple or in respect of its properties shall be instituted in the 
ew of the said Executive Officer. 


20. Constitution of the Sree Padmanabhaswamy Temple Committee. —__ 
There shall be a Committee known by the name of the Sree 
Temple Committee to advise the Ruler ci. Estessesné,, ee 








uler of Travancore and shall 








Chairman of the Committee. (l) The Ruler of Travancore shall 
of the members to be the Chairman of the Committee. 
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swoms mentioned in Schedule I, keep in a state of good repair the temples, buildings, 
and other appurtenances thereto, administer the said Devaswoms im accordance with 


recognised usages, make contributions to other Devaswoms in or outside the Sue 
and meet the expenditure for the customary religious ceremonies and may provide 
for the educational uplift, somal and cultural advancement and economic betterment 
of the Hindu community. 


25. The Devaswom Fund.— (a) Ihe Devaswom Fund constituted fr Œe 
Devaswoms mentioned in Schedule I shall consist of— 


(D the sum of forty-six lakhs and fifty thousand rupees mentioned in Artck 
290A of the Constitution of India as payable to the Devaswom Fund ; 


(2) the moneys realised from time to time by the sale of movable propers 
belonging to the said Devaswoms ; 


(3) all voluntary contributions and offerings made by devotees ; 


(4) profits and interest received from investments of funds belonging t Ge 
said Devaswoms; and 

(5) all other moneys belonging to or other income received by the sax 
Dcvaswoms. 


(b) Out of the sum of Forty-six lakhs and fifty thousand rupees mentioned is 
clause (1) of the preceding sub-section, an annual contribution of six lakhs of rapes 


shall be made by the Board towards the expenditure in the Sree Padmanabhaswamy 
Temple. 


26. The Devaswom Surplus Fund and its administration.— (1) The umspem 
balance of each year out of the Devaswom Fund constituted under Section 25 or 
such portion of it as may be determined by the Devaswom Board. shall be added om 
to the Devaswom Surplus Fund. The Devaswom Surplus Fund shall be administered, 
subject to the direction and control of the Board, by the Devaswom Commissioner 
appointed by the Board. 


(2) Subject to such rules as may be prescribed in this behalf and with the specal 
sanction of the Board, the Devaswom Commissioner shall have power, where it becomes 
necessary for any of the Devaswoms mentioned in Schedule I to purchase property 
movable or immovable, with moneys from the Devaswom Surplus Fund, and he shall 
likewise and with the like sanction have power to take, hold manage or asiga @ 
lease any property vested in or belonging to the Devaswom Surplus Fund and © de 
all other acts incidental to the management of such property. 


(3) The Board may make rules prescribing the restrictions, limitations and com 
ditions subject to which assignments of property on lease could be made. 


27. Devaswom properties.— Immovable properties entered or cased im WE 
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thereto, bas been effected by the Karanma holder or by any member or members of 
ie Karauma family, the Board shall give due notice of the charge to the head of 
ihe family and the next senior member, and also to such other members of the 
Karanma family as the said Board may deem necessary, and if after hearing their 
oyections, if any, the Board is satisfied that there has been an alienation of the 
Karanma service of the property or of the Thiruppuvaram or of the other emoluments 
wuched thereto or that there has been a failure to perform the service properly or 
mgularly, the Board shall suspend, remove, determine, cancel or deal with in any 
wher manner the Karanma right of the family to the service. 


(3) All alienations of Service Inam lands attached to specific services which have 
ben or which may hereafter be made contrary to past usage shall be treated as null 
id void. The Board shall have power to resume Service Inam lands attached to 
alc services if such lands are alienated or if the holders of such lands make default 
m the performance of the services : 

Provided that the Board may in its discretion deal with such lands and the services 
G@anected therewith in any other manner it may deem fit. 


( Any person deeming himself aggrieved by any decision passed under sub- 
“ttions (2) and (3) may, within a period of one year from the date of such decision, 
msütmte in the District Court within whose jurisdiction the property is situate a suit 
establish the right which he claims in respect of the property : 

Provided that. subject to the result of the suit, if any, the decision of the Board 
ped under sub-sections (2) and (3) of this Section shall be final. 


79. Board's control over the Devaswom Department.— (!) The Despewens, 
Department constituted in 1097 shall continue and shall consist of such number of 
made oficers and other servants as may be determined from time to time by the 


(2) The Devaswom Department shall, subjejct to the supervision, direction, and 
matol of the Board, be under the Devaswom Commissioner who shall be appointed 
"he Board. He shall be a person professing the Hindu religion. | 

(S) The Devaswom Commissioner sal be QUNM MOM 
Department of Devaswoms and Hindu Religious Endowments. | 
a D qe Openditure in connection with the said Department shall be met out 

the Devaswom Fund mentioned in Section 25. 


© Appointments in the administrative service in the Devaswom Deparument sha 








ke made by the Board in accordance with such rules as may be prescribed. | — nae 
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(5) After completing the audit for any year or for any shorter period or for am 
transaction or series of transactions, as the case mar be, the auditor shall snd 3 
report to the High Court. 


(6) The auditor shall specify in his report all cases of irregular, ilegal ww 
improper expenditure or of failure to recover moneys or other property due to the 
Board or to the institutions under their management or of loss or waste of money & 
other property thereof caused bv neglect or misconduct. 


(7) The auditor shall also report on any other matter relating to the account 
as may be prescribed or on which the High Court may require him to report. 


(8) Ihe High Court shall send to the Board a copy of every audit report and 
it shall be the duty of the Board to remedy any defects or irregularities pointed out 
by the auditor and report the same to the High Court. 


(9) If, on a consideration of the report of the auditor or otherwise, the High 
Court thinks that the Board or any member thereof was guilty of misappropriation 
or wilful waste of the funds of the institutions or of gross neglect resulting im a = 
to the imsututions under the management of the Board, the High Court may, aft 
giving notice to the Board or the member as the case may be, to show cause why am 
order of surcharge should not be passed against the Board or the member, and afte 
considering the explanation, if any, pass an order of surcharge against the Board or 
the member, as the case may be. 


(10) The order of surcharge may be executed against the member or members 
concerned of the Board as if it were a personal decree passed against them by the 
High Court. 


(11) An order of surcharge under this Section shall not bar a suit for accounts 
against the Board or the member concerned except in respect of the matter finally 
dealt with by such order. 


(12) A copy of the audit report shall be supplied to any person who duly appia 
for the same. 


33. Budget and Administration Report.— (l) The Board shall in each year 
prepare a budget for the next financial year showing the probable receipts and di* 
bursements of the incorporated and unincorporated Devaswoms and Hindu Religious 
institutions under the management of the Board during that financial year. The 
Board shall also within two months of the commencement of each financial year submit 
to the Ruler of Travancore such number of copies of the budget so prepared as ibe 
Ruler may direct. 

- (2) The Board shall in each financial. year prepare an annual administrate 
report of the working of the Board during that year and shall within three month 
— co memccment.nt she ustolisipucinh ear. submit so ee AA AH 
Meg Se A ere ee mg report on te Radar snp dom, 4 

. 34. Deposit and investment of funds.— Subject to the other provisions di 
this Part the Board may invest or deposit the funds of the | 
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- @ in particular and without prejudice to the generality of the foregoing. power 
the Board shall have the power to make rules with reference to the following 
matters :— * 

(fa) all matters expressly required by this Act to be prescribed ; 

(b) regulating the scale of expenditure of incorporated and unincorporated 
Deawoms and of Hindu Religious Endowments under the management of the Deva- 
moms Board ; 

(O the maintenance and auditing of the accounts of incorporated and unin- 
wrerated Devaswoms and Hindu Religious Endowments : 

(d) submission of budgets, reports, accounts, returns or other information by 
te Devaswoms Department to the Board : 

fe) the method of recruitment and qualifications, the grant of salaries and 
tewances, the discipline and conduct of officers and servants of the Board and the 
Deaswom Department and generally the conditions of their service ; 

(f) the establishment of provident funds and the grant of pension for the 
"hcm and servants of the Board and of the Devaswom Department ; 

(g the grant of travelling and halting allowances to the members of the Board 
ma the Officers of the Devaswom Department. 


f$) The power to make rules shall be subject to the conditions of previous 


publication. 
ff, Until rules are made under subsections (1) and (2) the rules in force — 
ihe Ist day of July 1949 shall, «o far as may be, continue to be in force. . —— 


CHAPTER V 


THe AssuMPTION or HINDU RELIGIOUS ENDOWMENTS 
IN CFRTAIN CASES 


M. Dever Comminioncr’s power to cali fer peciedicel panenan; ae 
W shall be competent to the Devaswom Commissioner by a notice to | 
—— «t om Endowment falling under the definition in Section 2 

peu, D) (o submit periodical accounts of income and expenditure or lists of pro- 
MEL mde quminme or oher things bintni E | 
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37. Assumption of management of Hindu Religious Endowments by Board.— 
(1) The Bard may assume the management of Hindu Religious Endowments in the 
cases following :— 


(a) On the application and the request by a majojrity consisting — 
than two-thirds of the trustees, or of the donors in cases where the donors have 
served to themselves the power of appointing and dismissing trustees. 

(b) On the refusal of the trustees to continue in the trusteeship or on their own 
admission of incapacity to continue in the trust management. 

(c) In cases where the Ruler of Travancore had the right to take part im te 
management by appointment of certain officers or servants according to existing usages 
of the trustees have failed to carry on their duties properly and in the best imterem 
of the institution. 

(d) Im cases where the Ruler of Travancore had the right to succeed to the 
right of management, in part, by reason of escheat of trustees, if the remaining tate 
have failed to carry on their duties properly and in the best interests of the institution. 

(e) In cases of proved mismanagement although the institutions do not Gf 
under clause (c) or clause (d) of this sub-section. 


Explanation.—The word ''donors'" includes the legal representatives of Ux 
donors. 


(2) Notwithstanding anything contained in sub-section (1) the Board may, inse 
of assuming management, exercise such superintendence in the management over am 
institution to which this Part applies as to best fulfil the objects of the trust, if We 
trustees have failed to carry on their duties properly and in the best interest of te 
institution. 

(3) The Board may make rules for the purpose of a into effect the prove 
sions contained in sub-section (2). 


(4) Any person deeming himself aggrieved by an order of assumption passed on 
any of the grounds mentioned in clauses (c), (d; and (e) of sub-section (1) of this 
Section may within a period of six months from the date of the publication of the 
order of assumption in the Gazette. institute in the District Court, within whet 
jurisdiction the subject matter is situate, a suit against the Board to set asd 
such order : 

Previded that subject to the result of the suit, if anv, the order of — 
shall be final. 


38. Enquiry prior to assumption.— (1) Before assuming or enering p 
intendence in the —— of any Hindu Religious Endowment under 
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dudve to the carrving out of the order, including orders for the search or seizure of 
the keas, jewels, vessels, furniture, records and other properties, movable or immov- 
able belonging to the said institution, or for the transfer of their possession to such 
ptm or persons as the Devaswom Commissioner may direct, 


t5 Hf a trustee or servant of any institution or any other person knowing that an 
eer under sub-section (1) or sub-section (2) has been passed, disobeys any direction 
emumed in such order or otherwise fails to comply with the requirements of the 
md order within the period prescribed in such order or if no such period is prescribed, 
within a reasonable time, the trustee or servant shall be deemed to have committed 
m offence under Section ISI of the Travancore Penal Code and he shall be — 
© be prosecuted therefor. 


39. Enquiries how to be conducted and powers of enquiring officer.— 
Enquiries under Section 38 of this Act shall be conducted in the presence of the 
panes interested in such inquiry or their authorised agents, and the officers of the 
Devaswom Department holding such enquiry shall have the powers of a civil court 
“r summoning and enforcing the attendance of witnesses or causing the production of 
d&xuments or the administering of oaths to persons summoned and the examination 
4 pensons summoned as witnesses 


40. Management by Board of assumed institutions.— In cases where the 
Beard assumes the management the institution shall be managed in the same manner 
= institutions of the same class, subject to the provisions of any scheme. — or 
wages. if any. established by the founder or founders. 


41. Removal of trustee by the Board.— Where the Board exercises the power 
of superintendence over institutions referred to in sub-section (2). of Section 37, the 
Bard may. if satisfied that the removal or dismissal of a trustee or trustees is necessary 
m bad best interests of the institution, remove such trustee or trustees, and where 

"xh tusteeship is hereditary, shail appoint a competent adult male member of the 
a in which such trusteeship is hereditarily vested, and in other cases, shall. 

Üe appointment in consonance with the scheme of management, if any, | isti 
mh institution or the usages of such institution : sequi rro 
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44. Expenses to be met out of funds of institutions or endowments.— 
All expenses which may have to be incurred in carrying out the provisions of Um 
Chapter may be defrayed out of the funds of the institutions or endowments om 
cerned according to rules to be made from time to time by the Devaswom Comme 
sioner with the previous sanction of the Board. 


45. Procedure for collection of rent and other dues.— In cases where Ue 
rent roll is settled and the liability of each tenant is definitely recorded after duc 
enquiry, or where there are written agreements between the institutions or ender 
ments and the tenants fixing the amount of rent and other dues, or the claim © Ux 
rent or other dues is admitted by the tenant or established by the decision of à com 
petent civil court, the rents and other dues of any Hindu Religious Endowment ma 
be collected as arrears of public revenue under the provisions of the Revenue. Recovery 
Act for the time being in force. 


46. Form of accounts, statements and returns.— I shall be competent 10 te 
Devaswom Commissioner to prescribe the necessary forms for accounts, statements and 
returns to be submitted by trustees, officers of the Devaswom Department or com 
mittees under this Chapter and with the previous sanction of the Board, to frame 
rules from time to time for the carrving out of the purpose of the provisions of tàr 
Chapter and thev shall be published in the Gazette and thereupon shall have @ 
force to law. 


47. Indemmity for action taken bona fide.— No action for damages shall ie 
against any officer of the Devaswom Department or any of the members of the om 
mittee appointed under the provisions of this Chapter or against any person acung 
under or in pursuance of the authority conferred by the provisions of this Chapter 
for any act bona fide done or ordered to be done under the provisions of this Chapter - 

Provided that this Section shall not bar the institution bw ans person of any su 
for the establishment or declaration of any right affected by any act or order done © 
passed under the provisions of this Chapter. 

48. Endowments to be Corporation sole.— All endowments falling under $5 
Chapter shall be treated as Corporation sole and shall sue and be sued im the name 
of the actual manager there of known as Samudavam, Manushyan, Adhikari or by =m! 
other name whether or not such manager has the power of entering into contrac 
binding the endowment. 

49. Section 72 Civil Procedure Code to apply to these ain 
Nothing in this Chapter shall be taken as in any manner affecting the provisions * 





Section 72 of the Travancore Code of Civil Procedure (Act VIII of Hem or Oe 
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= the case may be, be appropriated to religious, educational or charitable purposes 
sw momistent with the objects of such endowment : 


Provided that in the case of an institution founded and maintained by a com- 
munity. the amount of the endowment or the surplus shall, as far as possible, be 
sed for the benefit of the community for the purposes mentioned above. 


Mit shall be competent for the Board, when giving direction under sub- 
“then (Hj. to determine what portion of such amount or surplus shall bs retained as 
1rewrve fund for the institution and to direct the remainder to be appropriated to 
ih purposes specified in that sub-section. 


f$ The Board may at any time by order and in the manner provided in sub- 
wen (1) modify or cancel an order passed under that sub-section. 


"b All orders passed under this Section shall be published in the Gazette. 
CHAPTER VI 
MIscELLANEOUS 


52. Public Officers to supply copies, etc.— All public officers having custody 
of amv record, register report or other document relating to incorporated and un- 
“orporated Devaswoms or Hindu Religious Endowments or any movable or immov- 
able property thereof shall furnish the same, or such copies of or extract from the 
"me, a may be required by the Devasworm Commissioner or any other officer of the 
Devaswom Department authorised by him in this behalf. 


33. Grant of copies by the President of the Board.— The President of the 
Bard may grant copies of proceedings or other records on payment of such fees and 
‘abject to such conditions as mav be determined by the Board or by such officer of the 
Devaswom Department as may be authorised by him in this behalf. in the manner 
Pewided in Section 76 of the Travancore Evidence Act. 


_ 2% Continuance of legal proceedings. Any legal proceedings taken on behalf 
against the incorporated and unincorporated Devaswoms and Hindu Religious 
may be continued by or against the Board. pr Aragorn war em 
"Mer any decree or order of court obtained for or on behalf of any 
— 77— or Hindu Religious Endowments shall “pe recoverable by 
er ca ary mann gana eee a ^ 
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Hindu Religious Endowments which are under the management of the Board shall be 
the law of limitation applicable to suits by Government. 


58. Power to amend, alter or add to the Schedule.— Ihe Travancore Dow 
swom Board may, from ume to time, by Notification in he Gazette, amend, alter or 
add to Schedule I. 


59. Members of the Board. etc.. to be deemed public servant— 
The members of the Board and ofhcers and servants of the Devaswom Department, the 
members of the Sree Padmanabhaswamy Temple Committee and the Executive Offer 
and other ofhcers and srvants of the said temple shall be deemed to be public servants 
within the meaning of Section 15 of the Travancore Penal Code. 


60. Repeal.— The Hindu Religious Endowments Act of 1079 (Act Ill of 1079, 
and the Devaswom Proclamation of 1121, with all subsequqent amendments therete 
and the Proclamation dated 29th Medom, 1088, are hereby repealed. 


PART IH 


CHAPTER VII 
DEFINTTIONS 


61. Definitions.— In Part Il of this Act unless there is anything repugnant, m 
the subject or context— 


(1) "Board" shall mean the Cochin Devaswom Board constituted under Chapter 
VILL of his Act in accordance with the Covenant : 


(2) "Court" shall mean the District Court within the local limits of which te 
principal temple, shrine, samooham or samooha madhom or sabha madhom, sannvaw 
madhom, yogam or brahmaswom madhom of the institution is situate: 


Explanation.——Where an institution has not a temple, shrine, samooham or 
samooha madhom or sabha madhom attached to it” the court in relation to sah an 


institution shall mean any one of the District Courts within whose jurisdiction the 
institution is functioning ; 


(3) "founder" shall include his legal representatives ; 

(4) "hereditary trustee" shall mean the trustee of an institution, succession w : 
whose office devolves by hereditary right or is regulated by usage or is speciali pae 
vided for by the founders so long as such mode of succession is im force; Nep x 

(5) "incorporated and unincorporated Devaswoms" shall mean the ine | — 

and unincorporated Davaswoms specified in Schedule I and H : v —— 
Cochin Devaswom Verumpattom Settlement Proclamation, XXIII of DIEM * 

— 46) “institution” shall mean a Hindu Religious —— 
— or unincorporated Devaswom by whatever < 
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plied wholly to religious purposes or partly to religious and partly to charitable or 
siih property is vested in the hands of any person : 


6) "person interested” includes—- 


(0 m the case of a temple. a person who is entitled to attend at or is in the 
huit of attending the performance of worship or service in the temple or who is entitled 
D or is in the habit of paraking in the benefit of the distribution of gifts 
thereat ; 


(n) in the case of a specific endowment or institution a person who is entitled 
© auend at or is in the habit of attending the performance of the service or charity, 
* who is entitled to partake or is in the habit of partaking im the benefit of the 
Garity ; | 

($) "prescribed" shall mean prescribed by rules made under Part II of this Act ; 


(9 "wustee" shall mean a person by whatever designation known in whom the 
Miminisration of an institution is vested or having control over any institution or 


‘widing any property in trust therefor and includes any person who is liable as if 
be were a trustee, 


CHAPTER VIII 
Iur CocuiN Drvaswow Boarp 


52. Vesting of administration in the Board.— (1) The administration of 
“™perated and unincorporated Devaswoms and Hindu Religious Institut 
“we under the management of the Ruler of Cochin immediately prior to the first day 

113, 
P 











of July 1949 either under section 50G of the Government of Cochin Act, XX of 1 

* under the provisions of the Cochin Hindu Religious Institutions Act, I of 108 
md all their properties and funds and of the estates and all institutions under the 
Management of the Devaswom Department of Cochin, shall, vest in the Cochin 
Deaswom Board. - | 


* (2) Notwithstanding the provisions contained in sub-section (1) the regulation 
= Patrol of all rituals and ceremonies in the temple of Sree Poornathrayeesa at 


and in the Pazhavannur Bhagavathy Temple at Pazhavannuh shall conti- 
exercised as hitherto by the Ruler of Cochin. u ees E 
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(n) is an undischarged insolvent: or | " : 
(i) ts an ofhce-holder or servant of Government, a local authority, the Des 
swom Board, an incorporated or unincorporated Devaswom or the trustee of an ime 


Hon |: OF 


(iv) is interested in a subsisting contract for making any supplies te or aam 
ing any work on behalf of incorporated or unincorporated Devaswoms ; or 


(v) has been convicted by a criminal court of any offence involving moni 
turpitude 


(vi) is a member of Parliament or of the Legislature of any State. 


67. Supervening disqualification. — (1) If a person elected or nominated = + 
member of the Board is or subsequently becomes subject to any of the disabilities sued 
in clauses (i), (i), (iv) and (v) of Section 66, and is declared by a court to be unde 
such disability as hereinafter provided or becomes subject to the disability — — 
in clause (iii) or (vi) of Section 66, or ceases to profess the Hindu religion, he dul 
ccasc to. be a member. 


(2) Any person interested may apply to the District Court, Trichur for an onde 
that a member of the Board has become subject to any of the disabilities sated = 
clauses (i), (ii), (iii), (iv) and (vi) of Section 66 and the Court may, after making wx 
enquiry as it deems fit, by order determine whether or not such member is disqualite® 


(3) An appeal shall lie to the High Court against an order under sub-section (T 
and such appeal shall be heard and disposed of by a Division Bench. 


(4) Until an application has been made under sub-section (2) and binal omien 
are passed thereon, the member who is alleged to be subject to the disabilities sssi 
in clauses (i), (ii), (iii), (iv). (v) and (vi) of Section 66 shall be entitled to act as © ie 
were not disqualified. 


68. Administration by the Board as a trustee.— (1 
of this Act and of any other laws for the time being in 
to administer the affairs of incorporated and unincorporated | 
under its management in accordance with the objects of the trust, the csablished 
and customs of the institutions and to apply their 


purposes. 
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"a pome fede case he shall after recording his reasons therefor refer the applica 
mt a Division Bench. The Division Bench shall, after such enquiry as it deems 
W pam final orders thereon and make such orders as to costs as it deems proper. 


( The court fee payable in respect of an application under sub-section (1) shall 
be Re 100. 


7. Term of the Board.— (|) Every member of the Board shall be entitled 
m held office for a period of four years from the date of his nomination or election, 
= he aw may be. 


(f A member o£ the Board mas, bs writing under his hand, addressed to the 
Gmernor of Kerala resign his membershi p. 
MA member of the Board shall, on the expiration of his term of offee continue 
a "fe until the vacancy caused by the expiration of his term of office is filled up. 


BB) When the office of a nominated or elected member of the Board becomes 
Wen, 2 new member shall be nominated or elected, as the case mas be, in hus 
pace in accordance with the provisions contained in Part II of this Act and such 

© long as the member in whose place he ix nominated or 
held ofice had such vacancy not occurred. | s 
of 

of 


" 
i 


Boord and honorarium for the President and members. 
Board may at its first meeting elect one of its members 
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(>) In case of difference of opinion among the members the question befor 
the Board shall be decided by a majority of votes; and where the votes are equal 
divided the President or the person presiding shall have a second or casting vote 


«4 Vesting of jurisdiction in the Board.— Subject to the provisions of sub 
secuton (2) of Section 62, all rights, authority and jurisdiction belonging to or exerased 
by the Ruler of Cochin prior to the 1st day of July 1949 in respect of incorporated 
and unincorporated Devaswoms and Institutions shall vest in and be exercsed b, 


the Board in accordance with the provisions of this Act. 


75. Superintendent and control by the Board.— The Board shall, subject © 
ihe provisions of Part H of this Act, exercise supervision and control over the ads 
and proceedings of all ofhcers and servants -of the Board and of the Devaswom 
Department. 


76. Division into local arreas and administration by President and member 
-Ibe Board may divide the area within the jurisdiction of the Board into territorial 
divisions and assign subject to such restrictions and limitations as the Board ma 
deem fit to impose, matters relating to routine administration vested in the Board 
by or under Part Il of this Act in respect of institutions situate in each of such 
divisions to the President or to any other member : 


Provided that the powers and duties vested in the Board in respect of incorpo 
rated and unincorporated Devaswoms and Institutions which were under the manage 
ment of the Ruler of Cochin prior to the Ist day of July 1949 shall be exercised only 
bv the Board. 


77. Deposit and investment of funds.— Subject to the other provisions of 
this Part the Board may invest or deposit the funds of the: incorporated and unit 
corporated Devaswoms.— 


(a) in a scheduled bank as defined in the Beserve Bank of India Act, 19354 or 
im any State treasury; or 


(b) in promissory notes, debentures, stocks or other securities of the Goverm 
ment or the Government of India: or 


(c) in stocks or debentures or shares in railway or other companies, the interes 
whereon shall have been guaranteed by the Government or the Government of India. 


78. Power to make bye-laws.— The Board may make bye-laws mot inco 
sistent with Part II of this Act or the rules made thereunder as to— TP 

(a) the division of duties among the members of the Board; . —— — 
(b) the procedure and conduct of business at the meetings of the Board; 
(c) the books, rcgisters, and accounts to be kept at the office of the Boar 
(d) the form and manner of aplications to the Board ; and 


(e) generally for-the conduct of all proceedings and business of 
Part II of this Act. 
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(b) particulars of all movable properties belonging to the institution with their 
sumated value and of all investments made by the institutions ; 


(9 particulars of the items and scale of the ordinary and recurring expenditure 
m the institution ; 
(d) particulars of all the liabilities of the institution ; 


() the names of all offices to which any salary, emoluments or perquisite is 
uaded and the nature, time and conditions of service in each case; and 


(D such other particulars as the Board may from time to time fix. 


(32 Copies of the aforesaid register shall be prepared, verified and signed by the 
mse of the institution and submitted by him to the Board within such period as 
may be prescribed in this behalf. | 


O) The Board may after making such enquiry as it may consider necessary, by 
oder direct such alterations or additions to the registers as it may think necessary. 


80. Serutiny of registers and submission of statements to Board.— 
The trustee of an institution shall scrutinise every vear the entries in the registers 
tered to in Section 79 and shall submit to the Board a verified statement showing 
Ge alterations, deletions and additions made therein. 


81. Accounts to be maintained by trustees.— The trustee of an institution 
all maintain reguiar and proper books of account disclosing correctly the head of 
mame and expenditure of the institution from dav to dav. 


82. Trustee to administer religious affairs in accordance with usage.— 
(I) Subject to the provisions of anv law for the time being in force, the trustee of 
“Sy mstitution shall be bound to administer its religious affairs in accordance with 
the established usage and custom of the institution and to apply the funds and pro- 
PY of such institution in accordance with the terms of the trust, the usages of the 
"Stution and all lawful directions which the Board may issue in respect thercof and 
= such administration of its affairs and application ‘of the funds and property he 
fall act as carefully as a man of ordinary prudence would deal with such affairs, 

OF property as if they were his own. 


2) A trustee shall, subject to the provisions of Part II of this Act be entitled to 
ci⸗ all powers incidental to the prudent and beneficial management of the institu- 


eat! © do all things necessary for the due performance of the duties imposed 


Omm pepper eB 
6 Shall furnish such accounts, returns, reports or other information relating 
E Was ministration or management of the instiration-in his charge to the Board 
E such time, as it may prescribe or require. 


— a (d bere a receiver or other officer appointed by. 
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(2) The Scale of expenses of an institution. shall be so adjusted as to provide for 
an carly saving of at least 24 per cent of the gross income after paying the interes os 
debts, if any, as may be determined by the Board from time to time by notihate 
im the Gazette. The savings so made shall be earmarked as a reserve fund to & 
drawn upon to meet unexpected and unavoidable expenditure and for purchase d 
immovable properties at prices to be approved of by the Board. 


(3) The reserve fund shall within 10 days of the submission of the annual balance 
sheet be invested in the name of the institution in the manner provided for te 
invesunent of trust funds under the Trust Act for the time being in force. Wher 
however the Board is satished that an institution has such a sufficiency of resent 
funds as can be conveniently utilised for the payment of any debt outstanding. it may 
direct the trustee of the institution to utilise the whole or any portion of the reser 
fund for the payment of such debts. The trustee who has been so directed shall par 
off the debts accordingly and shall forthwith satisfy the Board that such debts have 
been so paid off. 


(4) A contribution not exceeding one per cent of the annual gross receipe @ 
each institution may be levied for supervision charges and credited to the Board m 
accordance with orders specially issued by the Board from time to time. Sw 
amounts may be recovered by the President of the Board as if they were arrears di 
revenue under the Revenue Recovery Act, for the time being in force. 


85. Control of trustee over office-holders and servants All offee- holdem 
and servants attached to an institution or in receipt of any emolument or perquiste 
from an institution shall be under the orders and control of the trustee and te 
trustee may by a written order fine, suspend, remove or dismiss any of them f 
breach of trust, incapacity, disobedience of lawful orders, neglect of duty. misconduct 
or for other sufficient cause and a copy of such order shall be communicated to tbe 
ofhce-holder or servant concerned. P 


- 


86. Alienation of property without sanction of Board woid.— (|) An a 
change, sale, mortgage, pledge. lease or other alienation of the property of 
tution executed or made or any debt contracted on its behalf, shall be 
it is executed or made or contracted with the previous sanction of the Board @ 
with the previous sanction of the civil court when in any suit, appeal or other pre 
ceedings in relation to the institution a Receiver has been — by the avi 
court for the management of the properties of the institution : 


Provided that the court shall before granting or refusing such sanction give notice 
to the Board and hear the objections, if any, of the Board. 

(2) The Board may prefer an appeal to the High Court from the order pase! 
by such court within thirty days of pode. c 
disposed of by a Bench of not less than two Judges. 


. (3) Any person aggrieved by an order under sub-section (l) may 
du ur sede isque Hi E 
Gatene and cach appeal stall behead and disposed ot Wy a Boneh of ote — 
two Judges. te ee — 
. (4) Every order of the Board under sub-section (1) shall be | 
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me Tbe trustees, ofhce-holders and servants of such institutions shall furnish the 
tr sw deputed with all the information he may call for and shall also assist 
km in the examination of the properties. accounts, registers and records. On the 
mport of the officer deputed to conduct the enquiry the Board shall pass such orders 
5 i may think proper. 

( Where the officer deputed under sub-section (1) finds, that any movables are 
We to be removed or misappropriated, he shall take such immediate steps for their 
wmporary safe custody as may be necessary and make a report to the Board, and 
m Tetapi of such report and after hearing the parties concerned, the Board shall 
pas such orders as it may think proper. 


(3) Pending final orders on the report of the officer deputed to conduct the enquiry 
wder sub-section (1) or pending the enquirv, the Board may suspend the trustee, 
"Ée-holder or servant. 


83. Powers of the Board over Trustee etc.— The Board may fine any trustee, 
"holder or servant of an institution who wilfully and contumaciously disobeys 
=r order passed by it under Section 83 or Section 87 in an amount not exceeding 
Mir rupees for each act of disobedience. If the said trustee, office-holder or servant 
Gils to carry out the said order within one week from the date of receipt by him 
* the order imposing the fine, the Board may remove him from his trusteeship. The 
Tetee of an institution shall be bound to give effect to the order passed by the Board 
ander this Section in respect of an ofhice-holder or servant of the institution and any 
"ure on his part to give effect to such order shall be deemed disobedience within 
Be meaning of this Section. 

89. Removal of trustee by the Board.— (1) If a trustee or office-holder or 
Mant of the institution fails to conform to the provisions of Part Hl of this Act or 
Ge miles issued thereunder or the provisions contained in the scheme of administra- 
Wa famed for the institution or if the trustee alienates any property of the institution 
= Cmtracts any debts in contravention of Section 84 or if the trustee becomes afflicted 
W any physical or mental infirmity which in the opinion of the Board renders him 
mat to discharge the functions of the trustee or if in the enquiry or on the report 
| to in Section 87 the Board is satisfied that the removal of 
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of mind or leprosy may, within ninety days of the date of communication of the 
order. apply to the court to modify or cancel the order of the Board and subj & 
the decision of the Court, the order of the Board shall be final. 


91. Appointment of trustee in place of trustee removed.— Where a trustee 8 
suspended under sub-section (3) of Section 87 or removed under Section 88 or Seta 
89. or where a trustee has ceased to hold-office under Section 90, the Board sul 
where such trusteeship is hereditary, appoint as trustee a competent adult male membe 
of the family in which such trusteeship is hereditarily vested and in other cases the 
Board shall appoint a compctent person as trustee in accordance with the scheme d 
administration, if any existing in such institution or the usage of such institution : 

Provided that— 


(1) where no competent adult male member of the family is available or wher 
the Board is satished that in the interests of the institution some other person bs 
to be appointed, the Board may appoint any other person to be a trustee; 


(2) where according to the scheme of administration or the usage of any mir 
tution the trusteeship is to be vested in à certain specified number of persons and 2 
suitable person cannot be found to replace a trustee. who has been suspended unde 
sub-section (3) of Section 87 or removed under Section 88 or Section 89 or who bs 
ceased to hold office under Section 90, the Board may by order direct that the number 
of trustees be reduced for the time being until a suitable person becomes available 
and is appointed to fill up the vacancy. 


92. Procedure when trustee appointed by the Board is resisted.— Wher? 
person has been appointed as a trustee or appointed to discharge the functions of a 
trustee in accordance with the provisions of Part II of this Act and such perso 5 
resisted im or prevented from obtaining possession of the institution or of the records, 
accounts, registers and properties thereof by a trustee, office-holder or servant of the 
institution who has been suspended or removed frpm his office or who is not entitled 
to be in possession or by any person claiming or deriving title from such trustee. 
office-holder or servant other than a person claiming in good faith to be in posesion 
on his own account or on account of some person not being the said trustee, off 
holder or servant, the court shall, on application by the person so appointed and on 
the production of the order of appointment, and where the application is for posses 
sion of property, on the production of a certificate by the Board in such manner 235 — 
may be prescribed, setting forth that the property in question belongs to the institu- — 
tion, direct delivery to the person appointed of the possession of such institution € — —— 


the records, rcgisters, accounts or properties shall be executable as if it were a dem 











— 


for possession passed by the court : x — 
| Provided that nothing contained in this Section shall bar the institution e — 
a we Iun ordet sindet: ais SEO Jlrs g his title — : 
to the said property. — — 
person claiming under 
of Section 86 shall not be regarded as a person claiming in good faith to be 
sion on his own account within the meaning of this Section. | > — 


| 93. Board's powers to frame schémes.— (1) Where the Ba 
in the interests of an institution a scheme of administration should b 
_ after publishing in the Gazette a draft of the scheme it prof 
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(3) The Board may modify or cancel any scheme of administration settled. or 
deemed to be settled under sub-section (1) or sub-section (2). 


(4) Every order of the Board settling, modifying or cancelling the Scheme under 
ts Section shall be published in the Gazette. 


(3) The trustee or any person having interest may within six months of the date 
a@ such publication, institute a suit in the court to modify or set aside such order. 
“bjekt to the result of such suit and subject to the provisions of sub-section (7). 
ay order of the Board shall be final and binding on the trustee and all persons 
having interest. l 

(6) Pending the settling of a scheme, the Board may appoint fit person to discharge 
ill or any of the functions of a trustee and define its powers and duties. 


(1) Any scheme or administration settled by the court under this Section or which 
under Section 96 is deemed to be a scheme settled under Part II of this Act may at 
a time for sufficient cause be modified or cancelled by the Court on an application 
made by the Board or the trustee or any person having interest but not otherwise. 


94. Board's power to direct the performance of charity or service in 
eertain cases.— (1) Where an endowment for the performance of a charity or service 
= an institution has been made and has been directed to be met out of any property 
* meome thereof, whether a specific charge on such property or income has been 
Weed therefor or not, and there is a failure in the due performance of the charity 
* service by the person responsible, the trustee of the institution or the Board in 
he case of institutions under its management may require the person in possession 
* the property or income from which such charity or service has to be met, to pay 
io the trustee or thé Board as the case may be, the expenses incurred or likely to 
X incurred in causing the charity or service to be performed otherwise. In default 
of such person making the payment as required by the trustee or the Board, the 
mart shall, on the application of the trustee or the Board, as the case may be, pass 
an order for the recovery of the amount from him or the property and such order 
may be enforced as if it were a decree of such court. —— 


.5 cause such charity or service to be performed and to recover the amount as 
gamad and the trustee shall be bound to obey such directions. Where the trustee 
| not obey such directions the Board shall cause such charity of service, to be 
| Pefomed and recover the amounts as laid down hereinbefore: ==- E 


Provided that where the person in possession of the property or income is not the | 






of the charity or service 








— _ Person responsible in law for tħe performance 
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that the amount of the endowment or such surplus as ts declared to be avanable be 
appropriated to a religious, educational or charitable purpose not inconsistent with 
the objects of such institution : 


Provided that in the case of an institution. founded and maintained by a cm 
munity such surplus shall, as far as possible, be utilised for the benefit of the 
community for the purposes mentioned above. 


(2) It shall be competent to the Board when giving a direction under sub-section 
(1) to determine what portion of the surplus shall be retained as a reserve fund fo 
the institution and to direct the remainder to be appropriated for the purposes special 
im that sub-section. 


(3) The Board may at any time by order and in the manner provided in sub 
section (1) modify or cancel an order passed under that sub-section. 


(4) The order of the Board under this Section shall be published in the Garette 
The trustee or any other person having interest may within six months of the date 
of such publication institute a suit in the court to modify or set aside such order. 


Subject to the result of such suit, the order of the Board shall be final and binding 
on the trustee and all persons having interest, 


(5) Any decision of the court under this Section may at any time for sufficient 
cause be modified or cancelled by the court on an application made by the Board or 
the trustee or any person having interest but not otherwise. 


96. Board's powers regarding schemes framed by Court.— Where the af 
ministration of an institution is governed by any scheme settled under Section 77 of 
the Cachin Code of Civil Procedure, 1111 such scheme shall, notwithstanding ant 
provision of Part II of this Act which may be inconsistent with the provisions of such 
scheme, be deemed to be a scheme settled under Section 93 and such scheme may be 
modified or cancelled by the Board in the manner provided by Part II of this Act. 


97. Power of Board and Court to constitute body for administration 
of institution.— In settling a scheme under Section 93 or modifving a s heme deemed 
to have been settled under Section 96 the Board or the court as the case may be, may E 
associate any person with or constitute any separate bodv for participation or assistance a 
in the administration of such institution. | = 


CHAPTER X ie 


Assumption of Management. T — 
98. Assumption of Management (1) The Board may asume the. 
ment of an institution in the following cases :— 


| (a) On the application of a majority of the trustees or where t 
red E 












(b) On the refusal of not lew than half ihe nusiber of trasters ss 
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as a trustee; 
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(€) Where there is proved mismanagement although the institution do not 
fill under clauses (c) and (d) of this Section. 


(2) Any person deeming himself aggrieved by an order of assumption passed 
w any of the grounds mentioned in clauses (c), (d) and (e) of sub-section (1) of this 
Scion may, within a period of six months from the date of the publication of the 
oder of assumption in the Gazette institute in the District Court within whose juris- 
dition the subject matter is situate a suit to set aside such order : 


Provided that subject to the result of the suit, if any, the order of assumption 
shall be final. 


99. Enquiry prior to assumption. (l) Before assuming the management of 
ay institution under Part II of this Act, the Board shall require a Devaswom Assis- 
ant Commissioner to enquire into the affairs of such institution and to submit a 
full report. lf, on such report and after hearing the parties affected or interested, 
ihe Board is satisfied that it should, for the protection and conservation of the trust, 
sume the management of the institution, it may pass an order for the assumption 
@.the management of such institution. Such order shall be duly notufed in the 
Guette and shall take effect from such date as the Board may fix. 

(2) The Board may associate any person with or constitute any separate body 
br participating or assisting in the administration of the institution assumed under 
Wb-section. (1). 


100. Power to pass supplementary orders.— (1) Where an order for the sus- 
eson or removal of a trustee or office-holder or servant or for the appointment of 
*! Rew trustee has been made under sub-section (3) of Section 87 or Section 88 or Sec- 
uon 39, as the case may be, or where an order for the assumption of management 
«€ an institution has been made under Section 99, the Board may pass such other or 

orders as it may deem necessary for giving effect to the order. 

(2 Without prejudice to the generality of the provisions contained in sub- 
“on (1), the Board may pass Such orders for the search or seizure of the keys, 
jewels, vessels, furniture, records and other properties movable and immovable belong- 
7$ to the said institution or for the transfer of their possession to such person or 
Pons as it may direct. 

3 E Penalty for disobedience of orders under Section 100.— (1) If a trustee 
holder or servant of an institution or any other person knowing that an order 


"Mr Section 100 has been made, disobeys any direction contained in such order or 


Set fails to comply with the reasonable requirements of the said order within 
.. penod specified. in such order, or if no such period is specified, within a reason- 


ale time, he shall be deemed to have committed an offence under Section 174 of the 


.— Chi Penal Code and he shall be liable to be prosecuted therefor, = = 
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(© Where the management of an institution is assumed under dause (a) d 
sub-section (1) of Section 98, the Board shall restore the management to the mose 
on application being made in that behalf by a majojjrity of the trustees or founds 
and where there are only two trustees or founders by both of such trustees or founders: 


Provided that all money recoverable by the Board from the institution on account 
ef loans advanced or sums spent during the period of assumption of management 
whether before or after the coming into force of Part II of this Act, are paid beise 
the restoration of the management of the institution. 


CHAPTER XI 
Audit and Budget 


102. Appointment of Auditors.— (l) The Board and the trustee of every 
imstitution shall Keep regular accounts of all receipts and disbursements. 

(2) Ihe accounts of the Board shall be audited annually. 

(3) Ihe accounts of every institution shall be audited annually or if the Board 
so directs im amy case or class of cases at shorter intervals. 

(4) The audit shall be made by auditors appointed by the High Court m the 
case of the accounts of the Board and of incorporated and unincorporated Devaswoms 
and institutions under the management of the Board and by the Board in tbe case of 
other institutions. 


(5) Every auditor appointed under this Section shall be deemed to be "T 
servant within the meaning of Section 15 of the Cochin Penal Code. 


103. Submission of audit report.— After completing the audit for any sar 
or for any shorter period, or for any transaction or series of transactions, as the cas 
may be, the auditor shall send a report to the High Court in the case of the accounts 
of the Board and of incorporated and unincorporated Devaswoms and institutions 
under the management of the Board and to the Board in the case of accounts et other 
institutions, "Ma s 


104. Contents of audit report.— (1) The auditor shall specify an his report 
all cases of irregular. illegal or improper expenditure or of failure to recover mone — — 


or other property due to the Board or to incorporated or unincorporated | 
or institutions under the management of the Board, as the case may be, or of loss loss oF = 






















waste of money or other property thereof caused by neglect or misconduct. a = 
(2) The auditor shall also report on any other matter relating to — 

as mav be prescribed or on which the High Court or the Board may requie P — 

report. m — 


105. Rectification of irregularities.— (1) The High Court shall send 6 b. 
Board a copy of every- audit report relating to the accounts of incorpo 
incorporated Devaswoms and those of the Board and it shall the duty of th 
emer ee oe D NE 4 
. (9) M, on a consideration of the report of the auditor or o e 
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($ The order of surcharge may be executed against the member or members 
omerned of the Board as if it were a personal decree passed against them by the 
High Court. 

(4) The Board shall send a copy of every audit report relating to the accounts 
d an imstitution to the trustee thereof and it shall be the duty of such trustee to 
mmedy any defects or irregularities pointed out by the auditor and report the same 
i the Board within one month from the date of receipt of the report by the trustee 


(53) If, on a consideration of the report of the auditor or otherwise, the Board 
mks that the trustee was guilty of misappropriation or wilful waste of the funds of 
ihe institution or of gross neglect resulting in a loss to the institution, the Board 
may, after giving notice to the trustee to show cause why, an order of surcharge should 
wt be passed against him and after considering his explanation, if any, and after 
aking such evidence as the Board deems necessary. by order certify the amount so lost 


ad direct the trustee concerned to pay such amount personally within a specified 
üme - 


Provided that if in respect of any expenditure or dealing with trust property, the 
msee had obtained the directions of the Board and had acted in accordance with 
"xh directions, he shall not be held responsible. 


(6) The Board shall forward 2 copy of the order under sub-section (5) with 
the reasons for the same by registered post to the trustee concerned. 


(7) If the trustee fails to pay the sum specified in tha amler, —— 
de time specified in such order the same may be recovered bv the President of the 
Beard for and on behalf of the institution. as an arrear of revenue under the provi- 
"om of the Revenue Recovery Act for the time being in force ;. 


Provided that the trustee may deptosit in the coure she, Assent. lh RR ON 
* wurcharged or furnish security to the satisfaction of the court for such amount and 
pps to the court within ninety davs of the date of service of the order of surcharge 
© set aside such order and the court may after giving notice to the Board pop 
aking such evidence as it deems necessary. confirm. modify or cancel. the or 
"tharge with such order as to costs as if may think proper. An appeal | 
p such order of the court to the High Court within ninety days of n. 

the same shall be disposed of by a Bench of not less than two Judges. — 


in. 2 An order of surcharge under this Section against the Board or 4 member 
Board or a trustee shall not bar a suit for accounts aaginst him except. in respect - 
a the matter finally dealt with such order. 
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of the commencement of the next financial year submit to the Ruler of Cochin sh 
number of copies of the said report as the Ruler may direct. 


(3) The trustee of every institution shall in each year submit to the Board 
before such date and in such form as it may require, a budget showing the probable 
receipts and disbursements of the institution during the following financial year. 


(4) Every such budget shall make adequate provision for the scale of expend 
ture for the time being in force and the due discharge of all liabilities in respect of 
loans. 


(5) The Board may within such time after the receipt of the budget, as it may 
hx. direct the trustee to make such alterations, omissions or additions in the budget 
as 1 mav think ft. 


CHAPTER XII 


MISCELLANEOUS 


108. Inspection by Presient and members.— The President or any of the 
members of the Board or any officer authorised by the President or any member @ 
this behalf mav, inspect all movable and immovable property belonging to and all 
records, correspondence, plans, accounts, registers and other documents relating © 
any imstitution and the trustees of such institution and all office-holders and servantes 
working under him and his agent shall afford to the President or any of the member 
of the Board or any officer authorised by the President or any member in this behalf 
such assistance and facilities as may be required of him and produce them for 
inspection. 

109. Public Officers to give copies requisitioned by the Board.— A! Pub 
lic Officers having custody of any record, register, report or other document relating 
to an institution shall furnish such copies of or extracts from the same as may be 
required by the Board. 


110. Power to trustee to incur expenditure for sanitary and “public health — 
purposes.— The trustee of an institution may out of the funds of the institution 
in his charge incur reasonable expenditure for securing the health, safety or © — —— 
venience of pilgrims or worshippers resorting to temples and shrines attached i9 — 








—— 

such institution : — 
Provided that the Board may restrict and place under such control as it may hink — 

ht the exercise by the trustee of his discretion under this Section. = 








111. Expenses to be recoverable from funds of institutions.— All — 
incurred by the Board and other charges leviable from an institution under Pau M — 
of this Act or the Cochin Hindu Religious Institutions Act, I of 1081, or the | 


framed thereunder shall be recoverable out of the funds of the institution. E 


112. Powers of enquiring officers.— (1) The officers holding enquiry | - 
the provisions of Part II of this Act shall have the power of summoning and | ee 
ing witnesses and the provisions of the Cochin Code of Civil Procedure.. AM, TET. 
em MOM nee ir TEEN NAE : p. 
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113. Procedure for recovery of moneys, rents, etc.— (1) AH è moneys re- 
averable under Part II of this Act or the rules framed thereunder other than the 
money recoverable under sub-section (1) of Section 94 shall be deemed to be arrears 
a@ revenue within the meaning of the Revenue Recovery Act, for the time being in 
mee, and shall be recoverable in the manner provided thereunder in the said Act. 


(5 The provisions of the Devaswom Proclamation dated the 29th day of Makaram 
ING corresponding to the lith day of February 1910 and the rules issued thereunder 
m tepect of the procedure to be adopted and the mode of recovery of pattom, 
mxhavaram, renewal fees and other dues shall apply mutatis mutandis to the proce- 
dere and mode of recovery of pattom, michavaram, renewal fees and other dues 
mating to incorporated and unincorporated Devaswoms and to the institutions whose 
managements has been assumed under the provisions of the Cochin Hindu Religious 
imtitutions Act, I of 1081, or is assumed under the provisions of Part II of this Act. 


14. Power of Board to decide as to whether or not an institution falls with- 
m the definition.— (1) If any dispute arises as to whether an institution falls within 
he terms ‘institution’ as defined in Part II of this Act, such dispute shall be decided 
the Board and the decision of the Board shall be published in the Gazette. 


. (2j Any person affected by a decision of the Board under sub-section (1) may 
‘thin six months from the date of publication of the decision of the Board in the 
Carette, institute a suit in the court to modify or set aside such decision. 

©) Subject to the final decree in the suit provided for in sub-section (2), the 
«<ision of the Board shall be final. 


115. Audit fee.— (l) Every institution shall pay annually for mecting the cost 
* auditing its accounts such sum not exceeding one and half per cent of its income 
“the Board may determine. 

(3) All sums paid in pursuance of sub-section (1) shall be credited to a fund called 
ie Audit Fund and shall be utilised only for the purpose of meeting the cost of 
Aq the accounts of the institution including the cost of any staff maintained for 
diting the accounts of the institution. 

6) The annual payment referred to in sub-section (1) shall be made notwith- 
“aiding anything to the contrary contained in any scheme settled under Part IK of 
his Act for the institution. | 


- Baring conferred by Part II of this Act or any act bona fide done or ordered to be 
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119. Board's power to exempt.— Ihe Board may excmpt any instution from 
the operation of all or any of the provisions of this Act or vary, alter or cancel muh 
CMC EM (wn 


120. Grant of copies.— The President of the Board may grant copies of pre 
ceedings or other records on pavment of such fees and subject to sich condition = 
may be determined by the Board. Copies shall be certihed by the President of the 
Board or bv such officer as may be authorised by him in this behalf in the manwa 
provided in Section 76 of the Indian Evidence Act as made applicalbe to Cochin. by 
Preciamation dated the 2ist das of Makaram 1080. 


121. Members of Board. etc.. to be deemed public servants.—The memba 
of the Board and the ofhcers and servants of the Board and the Devoswom Departmen 
shall be deemed to be public servants within the meaning of Section 15 of the Cochin 
Penal Code. 


122. NKules.— (D) The Board mas make rules to carr» out all or any of ithe 
purpese of this Act not inconsistent. therewith. 


(2) In particular and without prejudice to the gencrality of the foregoing powa, 
the Board shall have the power to make rules with reference to the following 
matters -— 


(a) all matters expressly required by this Act to be prescribed ; 


(b) regulating the scale of expenditure of incorporated and unincorporated 
Devaswoms and institutions under the management of the Devaswom Board ; 


(c) the maintenance and auditing of the accounts of institutions, the appoint- 
ment of certihed auditors and their remuneration - 


(d) submission of budgets, reports, accounts, returns or other information Dy 
the Devaswom Department to the Board ; 


(c) the method of recruitment and qualifications, the grant of salaries and 
allowances, discipline and conduct of officers and servants of the Board and of the 
Devaswom Department and generally the conditions of their service ; 


(D the establishment of provident funds and the grant of pennan for the 
officers and servants of the Board and of the Devaswom Department. 


(3) the power to make rules shall be subject to the conditions of previous 
publication, EL 


(4) Until rules are made by the Board under sub-sections (1) and (2). the rale 
m force before the Ist day of July 1949, shall, so far as may be, continue to be in force. — 


123. Publication of bye-laws.— All rules and bye-laws made under 5 E 
of this Act shall be published in the Gazette. | —— Ee 


124. Suite against Board.— No suit shall be instituted against U 








and place of abode of the intending plaintiff, and the 
ment that such notice has been so delivered or left. 
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having interest and having obtained the consent to the Board, may institute a swit 
m the court to obtain a decree 
(a appointing or removing the trustee of an institutron ; 
(b) vesting any property im the trustee of an institution ; 
(Q directing accounts and enquiries against the trustee of an imstitution : or 
(d) granting such further or other reliefs as the nature of the case may require. 


(2) Section 77 and Rule * of Order I of the First Schedule of the Cochin Code 
«* Cmil Procedure, 1111, shall have no application to any suit claiming any relief in 
"pet of the administration or management of an institution and no suit in respect 
“ such administration or management shall be instituted except as provided by 
thes Act. 

127. Provision regarding officers of Devaswom Departments.— Appoint- 
ments m the administration service in the Devaswom Department shall be made only in 
xcordance with such rules as may be prescribed. 


128. Board of exercise powers under Proclamation of 1094.— The powers 
‘ted m the Government and the Diwan by Proclamation dated the 13th day of 
Mavam 1094 as amended by Proclamation, VII of 1120, shall be vested in and 
“erased by the Board and the said Proclamation shall have effect as if for the words 


‘Our Government" and “Our Diwan” occurring therein. the words “the Cochin 
Devaswom Board" were substituted. 


129. Amendment of Cochin Charitable and Religious Trusts Act, XIX of 
123.— In clause (Cc of Section 9 of the Charitable and Religious Trusts Act, XIX 
* 1123, for the words “under the management of the Executive Authority referred to 
m Section 50G of the Government of Cochin Act, XX of 1113" the words “under the 
“inagement of the Cochin Devaswom Board” shall be substituted. 


130. Repeal.— The Cochin Hindu Religious Institutions Act, I of 1081, is 





hereby repealed. 
PART HI - 
jM. Repeal amd savings.— (1) Hindu Religious "Instutiows Ondiamnct, 1950 
of 1950) is hereby repealed. IDE 


—— the repeal by this Act of the said Ordinance, all orders 

— za. taken or things done or deemed to be made, action taken or done, im 
.9f any power conferred by or under the said Ordinance shall, 

the provisions of sub-section (3). be deemed to have been made, taken or die d 

4s o wis powers conferred by or under this Act as if it had commenced on the — 


— of February 1950. — — 
Ie any provision to the contrary contained in the Hindu E eligiou 
dee tise Cx m a e CL 
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SCHEDULE I (Not Printed). 
SCHEDULE Ul 
(See Sections 5 and 64) 7 
l. The person commissioned by the Governor of Kerala to preside over the 
meeting for the election of a member to the Board (hereinafter in these rules referred 
W as the Chairman) shall fix the date, the time and the place for the presentation d * 
mominati'on papers. ps 
2. The Chairman shall be present on the date and at the time and place fixed 
by hum for the receipt of nomination papers. ==] 
3. Any Hindu member of the Legislative Assembly of the State of Kerala mas = 
nominate a duly qualihed person who is not subject to any disqualification for elecuon 
as the member of the Board by delevering to the Chairman between the hours fixed 
by the Chairman for the receipt of nomination papers, a nomination paper signed — 
by the proposer and another Hindu member of the Legislative Assembly of the Mate © — 











of Kerala as seconder and stating the name of the person nominated. The peron 
nominated shall affix his signature to the nomination paper before it is delivered t€ 
the Chairman, stating that he is willing to serve as a member of the Board, if elected. 


* Anv person who has been nominated may withdraw his candidature at am * 
time before the Chairman proceeds to hold the election. 
5. The Chairman shall, before conducting the election, read out to the Hindu 
members of the Legislative Assembly of the State of Kerala, the names of the persons 
who have been duly nominated together with those of their proposers and seconders, 
amd if only one person has been so nominated shall declare that person to be duly 
elected as the member of the Board. If more than one person has been so nominated, 
the Hindu members of the Legislative Assembly of the State of Kerala shall proceed E 
to elect the member to the Board by ballot on the.same day or on another day to be == 
hxed by the Chairman. — 
6. For the purposes of these rules, member of the Legislative Atsembly of the E 
State of Kerala shall mean a member who bas taken the oath prescribed for — — 
of the Legislative Assembly of the State of Kerala and who has signed the Register % —— — — 
members of the Legislative Assembly of the State of Kerala. — 
7. Where only two candidates are nominated for election as the member to 








election shall be by the drawing of lots. 

than fw» düiiüsi Rave bào xal BR EE 

and at the first ballot no candidate obtains more votes than ib 

aggregate votes obtained by the other candidates, the candidate who has c — 
smallest number of shall be excluded from the election, and balloting sh — 

proceed, the candidate obtaining the smallest number of votes at cach | pale 
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THE RAJASTHAN PUBLIC TRUSTS ACT, 1959 
(Act 42 of 1959) 


(Received the assent of the President on the 22nd dav of October 1959) 
' An 
Act 


© meulate and to make better provision for the administration of public religious 
má charitable trusts in the State of Rajasthan. 


Be it enacted by the Rajasthan State Legislature in the Tenth year of the Republic 
at India as follows : — 


CHAPTER I 


PRELIMINARY 


l. Short title, extent and commencement.— (1) This Act may be called the 
Magshan Public Trusts Act, 1959. 


5 It extends to the whole of the State of Rajasthan. 
15) Chapters 1, I, HI and IV of this Act shall come into force at once. 


($) Chapters V, VI, VII, VIII, IX and X of this Act shall come into force on 
wich date, and shall apply therefrom in relation to such class or classes of public 
TUS, as the State Government may, by notification in the official Gazette, specify ; 
amd for the purpose of such application the State Government may classify such 
Plc rusts in the State on the basis of the income thereof or on the basis of the 
"lue of their total assets or on the basis of other financial factors. 


(5) Before the publication of *any notification under sub-section (4), a draft 
. Shall be published in the official Gazette for the information of all persons 
—— M to be affected thereby and a notice shall be published therewith, specifying the 
E "n or after which the draft shall be taken into consideration and before. — oe 
' objections or suggestions shall be received. | E 
— 4,0) Chapter XI of this Act shall come into force on such date as — * 
emmen may, by special notification in the official Gazette, specify and the State E 
| ue at may, having regard to the population of different cities and >: SNR 
— — dates for the application of Chapter XI of this Act thereto. — — DE 
Maurer um «ox ac ei tion to the 
ELS No ds eter Pepea af dio Aa Ub MENSEM ' otl 
es into force. EN onu oo 
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for the advancement of education, medical relief and public health or other obs 
of a like nature and includes the institution concerned ; 

(4) "Commissioner" means the Devasthan Commissioner appointed unde 
section 7 ; 


(5) "Committee" means a Regional Advisory Committee for public trusts. ex 
lished under section 13 ; 


(6) “Court” means the District Court ; 


(7) “Hereditary trustee” means the trustee of a public trust succession t whow 
office devolves by hereditary right or is regulated by usage or is specifically provided 
for the founder ; 

(8) “math” means an institution for the promotion of a religion presided ow 
by a person whose duty it is to engage himself in imparting religious instruction © 
rendering spiritual service to a body of disciples or who exercises or claims to aaa 


headship over such a body and includes places of religious worship or instruc 
which are appurtenant to the institution ; 


(9) "person having interest" or any expression signifving a person barat 
interest in a public trust includes— 

(a) in the case of a temple, a person who is entitled to attend or is im Ux 
habit of attending the performance of worship or service in the temple or whe 
is entitled to partaking or is in the habit of partaking in the distribution of 
gifts thereof, 


(b) in the case of a math, a disciple of the math or a person of the relipow 
persuasion to which the math belongs, 


(c) in the case of a society registered or deemed to be registered under tbe 
Rajasthan Societies Registration Act, 1958 (Rajasthan Act 28 of 1958) or under 
any other analogous law in force in any par of the State, any member of sack 
society, and > 

(d) in the case of any other public trust, any beneficiary ; 

(10) “public securities" means— — 

(a) securities of the Central Government or any State Government, 


(b) stocks, debentures or shares in railway or other companies im pull 
sector, "hn sent or dirkignd. om which Bes, bain autcm 

















or any State Government, 4 — 
(c) a security. expressly authorised by an order which the State G 
makes in this behalf ; Aa 


(11) "public trust" means an express or constructive trust for : 
religious or charitable purpose or both and includes a temple, a math, | 
any other religious or charitable endowment or institution and a society 
po P s | puo 

(12) “register” ‘means a register maintained under su tion 
(13) "religious endowment” or “endowment” “means : 
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(14 "religious institution or "institution" means an institution for the pro- 
motion of any religion or persuasion and includes a temple, math and any religious 
eubishment or any place of religious worship or religious instruction whether or not 
appurtenant to such institution ; 

(15 “specific endowment" means any property or money endowed for the 
pobman of any specific service or charity in a religious institution ; 

(6) "temple" means a place. by whatever designation known, used as a place 
@ public religious worship and dedicated to or for the benefit of or used as of right 
w3 ommunity or any section thereof as a place of public religious worship ; 


(17) “trustee” means a person in whom cither alone or in association with 
wher persons the trust property is vested and includes a manager ; 


(I$ "working trustee" means any person who, for the time being, cither alone 
* m asociation with some other person or persons, administers the trust property 
* any public trust and includes the manager of a public trust as well as— 
(a) in the case of a math, the head of such math, and 
(b) in the case of a public trust having its principal office or principal place 
of business outside the State of Rajasthan, the person in charge of the manage- 
ment of the property and administration of the public trust in that State ; 


(19) Words and expressions used but not defined in this Act and defined in the 
Indian Trusts Act, 1882 (Central Act IE of 1882), have the meanings respectively 
"meal to them in that Act. | 


CHAPTER I 


Vatrorry OF CERTAIN PUBLIC TRUSTS 


2 E Publie trust not to be void on ground of uncertainty.— Notwithstanding amy 
.. © “em or usage, a public trust shall not be void only : : 
LO pem or objects for the benefit of whom or which it is crea 
ae ™acertainabie. 

— Éxplamation.—A public trust created for such objects 
E. Wali not be deemed to be void only on the ground that 
|. "Med are unascertained or unascertainable. 
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(>) that the society or instituton does not exist or has ceased © exist. 
notwithstanding the fact that there was no intent for the appropriation of the trum 
property for a general charitable or religious purpose. z 


CHAPTER HI 


APPOINTMENT OF OFFICERS AND SERVANTS 


7. Devasthan Commissioner.— (l) The State Government shall, by notata 
m the oficial Garette. appoint an officer to be called the Devasthan Commissioned 
who. in addition to other duties and functions imposed on him by or under the pr 
vistems of this Act or anv other law for the time being im force, shall, subject to the 
general and special orders of the State Government superintendent the administration 


ami carry out the provisions of this Act throughout the territories to which this Ac 
extends. 


(2) The Commisssoner shall be a corporation sole by the name of “the Devasiban 
Commsstoner of the State of Rajasthan ^, shall as such have perpetual succession and a 
commen seal and may sue and be sued in his corporate name. 


B. Assistant Devasthan Commissioner. The State Government shall likewise— 


(0 appoint such number of Assistant Devasthan Commissioners as it mas 
deem necessary from time to time. and 


("nj defne the local limits of the area in which each Assistant Commissioner 
* appointed shall have jurisdiction, and exercise the powers conferred on bim 
by or under this Act or any other law for the time being in force. 


9. Subordinate officers and servants.— To aid the Commissioner and Assistant 
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(0) The State Government shall appoint onc from amongst the members of the 
ard to be its Chairman. 

4) lf any member of the board is unable, bv reason of death, resignation, removal 
@ otherwise, to complete his full term of office, the vacancy so caused shall be filled 
i^ the appointment of another person and the person so appointed shall fill such 
Hany for the unexpired portion of the term for which the member in whose place 
“xh person is appointed would otherwise have continued in office. 


(>) The members of the board including the Chairman may be paid travelling 
mi other allowances for attending meetings of the board and, subject to the 
prsribed conditions and restrictions, for undertaking any journey in connection with 
im of the affairs of the board. at such rates as may be fixed by the State Government, 


12. Functions of the board.— (1) The board shall— 


(a) forward its views to the State Government regarding the performance 
by the Commissioner of his functions under this Act. 

(b) draw the attention of the State Government towards the difficulties 
experienced in the working of this Act and the rules made thereunder and 
Miggest amendments thereto. 

(€ consider such matters as may be referred to the board by the State 
Government, and 


(d) perform such other functions as may be prescribed. 


(2) If an Assistant Commissioner disagrees with the advice tendered by a committee 
"er section 14 in relation to the exercise of any of his powers under Chapters VI 
"d VII, he shall refer the matter to the board. 


(5) In a case referred to the board under sub-section (2) the Assistant Commis- 
soner shall act according to the decision of the board. 


4) The State Government mgv. after considering any views received from the 


EL clause (a) or clause (b) of sub-section (1), take such action as it may 


= deem necessary and, in particular, may issue to the Commissioner such directions, 
| Suiten with this Act and the rules thereunder, in respect of the exercise by the 
of amy of his powers under this Act. as it may deem proper. - 


: Regional Advisory Committees.— (1) The State Government shall, by noti- - 
Seton in te aci Gazette, establish a Regional Advisory Committee for the area | 









Tamak interest as may be prescribed. x. 
EE © All the members of a committee shall be appointed by the State G 
9 in the official Gazette and shall hold office, savesas otherwise p 
£ pe'd of five years from the date of the publication of such otifie ] 
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14. Functions of committees.— (!) Every committee shall, in relation to the 
area for which n has been established. tender advice to the Assistant Commission 
of that area in respect of matters arising under Chapters VI and VII and, sve s 
otherwise provided in sub-sectrions (2) and (3) of section 12, no Assistant Commissioner 


shall exercise his powers in such matters without obtaining. and otherwise than m 
accordance with, such advice. 


(=) Every committee shall perform such other functions as may be prescribed. 


1S. Conduct of business ete. of board and committees.— (1) The manner in 
Which the business of the board or a committee shall be conducted, the staff required 


therefor and its conditions of service and the removal of members thereof shall be 
determined by rules made by the State Government. 


(=) No member of the board or a committee shall participate in the discussion 
M or vote on a matter coming up before the board or such committee, if such matte 


relates to a public trust representing a particular religion and such member is not à 
person professing that religion. 


CHAPTER V 
REGISTRATION OF PUBLIC TRUSTS 


16. Officer-in<harge of registration. (l) The Assistant Commissioner shall 
be in charge of the registration of all public trusts, the principal offices or the 
principal places of business of which, as declared in the application under sub 


sectron (1) of section. 17, are situate within the local limits of the area of his jurisdic 
trom. 






(2) The Assistant Commissioner shall maintain a register of public trusts and such 
other books and registers in such form as may be prescribed. m 


17. Registration of public trusts.— (l) Within three months from the date 
e ngi angan et Dia section to.» public trum or from the dite on eee - 
trust is created, whichever is later, the working trustee thereof shall, apply to We — 
— — — for the registration of such public tust — 


(D The Amina Commissioner may, for tenes to bc wania NA RR — 
he rei preci by subsection) for the making of am application fr aE 
ee Ie em. ee eR. a — 


ea = 
Be pua, ied SG nganani fee each commons. as may be prescribed. 

4 (4) The application shall be in such form as may be prescribed 2 

the following particulars, namely : — be — 

(i) the origin (so far as known), nature and object of the pu 
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application is made or of the period which has elapsed since the creation of the 
must, whichever period is shorter, and, in the case of a newly created public 
must, the estimated gross annual income from all such sources ; 


(vii) the amount of the average annual expenditure in connection with such 
public trust estimated on the expenditure incurred within the period to which 
the particulars under clause (vii) relate, and in the case of a newly created 
public trust, the estimated annual expenditure in connection with such public 

- 

(ix) the address to which any communication to the working trustee or 

manager in connection with the public trust may be sent ; 


(x) such other particulars as may be prescribed : 


Provided that the rules made may provide that in the case of any or all 
public trusts it shall not be necessary to give the particulars of the trust property 
of such value and such kind as may be specified therein. 


(3) Every application made under sub-section (1) shall be signed and verified in 
“cordance with the manner laid down in the Code of Civil Procedure 1908 (Central 
At V of 1908) for signing and verifying plaints. It shall be accompanied by a copy 
** the instrument of trust Gf such instrument has been executed and is in existence) 
Wd, where the trust property includes immovable property entered in a record of 


This, a copy of the relevant entries relating to such property im such record of rights 
tall also be enclosed. 


(5) No Assistant Commissioner shall proceed with any application for the registra- 
ten of a public trust in respect of which an application for registration has been 
fled Previously before any other Assistant Commissioner, and the Assistant Commis- 
“ener before whom the application was filed first shall decide which Assistant Com- 
misioner shall have jurisdiction - register the public trust. 


(7) An appeal against the order of the Assistant Commissioner before whom the 
Application was filed first, given under sub-section (6), may be filed within sixty days 
the Commissioner and subject to the decision on such appeal, we ordur-oE 
COM Commissioner under sub-section (6) shall be final. iar 
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IR 18 Inquiry for registration. (l) On receipt of an application. under section 
C i.c upon an application made by any person having interest in a public trust or on. put 
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19. Findings of the Assistant Commissioner. On completion of | 
provided for under section 18, the Assistant Commissioner shall record 
with the reasons therefor as to the matters mentioned in the said section. 





20. Appeal.— Any working trustee or person having interest in a pubik uw 
or in any property found to be trust property. aggrieved by a finding of the mM 
Commissioner under section 19, may, within two months from the date of An | 
cation on the notice board of the Assistant Commissioner, file an appeal before the = 
Commissioner to have such finding set aside or modified. 


21. Entries in the register.— (l) The Assistant Commissioner shall cause enne 
to be made in the register in accordance with the findings recorded by him unde 
section 19, or, if an appeal has been filed under section 20, in accordance with the 
decision of the Commissioner on such appeal, and shall cause to be published on we 
notice board of his office and at a conspicuous place in the city, town or village 
the principal office or the principal place of business of the public trus 5 Sta 
the entries made in the register. 


HE 


(2) The entries so made shall, subject to the other provisions of this Aet and 
subject to any change recorded under any provision of the Act or a rule made thee 
under, be final and conclusive. 


22. Civil suit against entries made under section 21.— (l) Any working (= 
or person having interest in a public trust or in any property found to be must po 
perty aggrieved by any entry made under section 21 may, within six months from the 
date of the publication thereof on the notice board of the office of the Assistant Com 
missioner under sub-section (1) of section 21, institute a suit in a civil court to Bave 
such entry cancelled or modified. 


(2) In every such suit the civil court shall give notice to the State Government 
through the Assistant Commissioner and the State "Government, if it so desires sao 
be made a party to the suit. 


(3) On the final decision of the suit, the Assistant Commissioner shall. if — —— 
sary, correct the entries made in the register in accordance with such decom = = 


23. Changes.— (l) Where any change occurs in any of the entries recor 
the register, the working trustee shall, within ninety days from the date of the’ 
rence of such change, or, where any change is desired in such entries in the 
of the administration of such public trust, the working trustee may, 
prescribed form and manner such change or proposed change to the A 
missioner. | 
@) For the purpose of verifying the correctness of the entries i i 
M E | 
the register, "me per Comin tcp MV E 


(3) If, after holding such inquiry as he may 
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24. Further inquiry by Assistant Commissioner. If. at any timc after the 
ewe or amended entries are made in the register under section 21 or section 23, it 
appeam to the Assistant Commissioner that any particular relating to any public trust, 
whch was not the subject-matter of the inquiry under section 18 or sub-section (2) 
@ =ction 23, as the case may be, has remained to be inquired into, the Assistant 
Commissioner may make further inquiry in the prescribed manner, record his findings 
md make or amend entries in the register in accordance with the decision arrived at, 
ad the provisions of section 19, 21, 22 and 23 shall, so far as may be, apply to the 
euir, the recording of findings and the making or amending of the entries in the 
Nge under this section. 


25. Intimation about trust property to be sent to all Assistant Commissioner. 
- Where any part of the property of a public trust is situate within the local 
lms of the jurisdiction of more than one Assistant Commissioner, the Assistant 

rest m charge of the registration of that trust shall forward a copy of the 
ame or amended entries recorded in the register in respect of that public trust 
Wadi Assistant Commissioner within whose jurisdiction any part of the trust pro- 
pr s situate. 

©) On receipt of a copy of the entries or amended entries under sub-section (1). 
Be Assistant Commissioner shall cause the particulars thereof to be entered in a book 
wexnbed for the purpose. 


26. Court to forward copy of decision to Assistant Commissioner concerned. 
—Amnv court of competent jurisdiction deciding any question relating to any public 
Tw which by or under the provisions of this Act it is not expressly or 
tarred from deciding shall cause a copy of such decision to be sent to the Assistant 
m the 


iil 


having jurisdiction and the Assistant Commissioner shall cause an entry 
register to be made or amended in regard to such public trust im accordance 
decision. The amendments so made shall not be altered except in cases where 


has been varied in appeal or revision by a court of competent jurisdic- 
fo such alterations, the aunimen spe Uu eee 
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any early date to the purposes of the said public trust, the working trustee theres 
shall be bound, notwithstanding a direction to the contrary contained in the imum 
ment of trust, if any, to deposit the money in a Scheduled Bank as defined in te 
Reserve Bank of India Act, 1934 (Central Act 2 of 1934) or in a Postal Savings Bank 
or in a Co-operative Bank registered under the Rajasthan Co-operative Societies Aq 
1953 (Rajasthan Act 4 of 1953) or to invest it in public securities : 


Provided that such money may be invested in the first mortgage of immovable 
property situated in India if the property is not lease-hold for a term of three vam 
and the value of the property exceeds by one-half the mortgage money : 


Provided further that the Commissioner may, by general or special order, permit 


the working trustee of any public trust or class of such trusts to invest such monty m 
any other manner. 


(2) Nothing in sub-section (1) shall affect any investment or deposit already made 
before the commencement of this Act in accordance with a direction contained in "x 
instrument of trust : 


Provided that any interest or dividend received or accruing from such inverse 
or deposit on or after the commencement of this Act or any sum realised on Ux 
maturity of the said investment or deposit shall be applied or invested in the manne 
prescribed in sub-section (1). 





31. Previous sanction to be obtained for certain transfers.— (|) Seabee © 
the directions in the instrument of trust or any direction given under this Act or am 
other law by any court,— 


(a) no sale, exchange or gift of any immovable property or of movable pr 
perty exceeding five thousand rupees in value, and 


(b) no lease, for a period exceeding five years in the case of agricultural land 
or for a period exceeding three years in the, case of non-agricultural land or * 
building, 
belonging to a public trust shall be valid without the previous sanction of the Assistant 
Commissioner. 


(2 An application for the sanction of the Assistant Commissioner under sub 
section (1) shall be made in the prescribed manner and form. a, 


(3) Where, on an application duly made for sanction in respect of any transactet 
specified in sub-section (1), the Assistant Commissioner does not, within —— 
the receipt thereof, pass final orders, it shall be presumed that hé has accorded s — 
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33. Balancing and auditing of accounts. (1) The accounts kept under sec- 
fee 3? shall be balanced each year on the 3ist day of March or on such other day as 


mv be fixed by the Commissioner. 


(2 The accounts shall be audited annually in such manner as may be prescribed 
md by a person who is a chartered accountant within the meaning of the Chartered 
Aqountants Act. 1949 (Central Act XXXVIII of 1949) or by a firm of which all the 
patr are practising in India as such chartered accountants or by such persons as 
mm be authorised in this behalf by the State Government. 


($3) Every auditor acting under sub-section (2) shall have access to the accounts and 
wal books, vouchers, other documents and records in the possession of, or under 
We cmtrol of, the working trustee or the manager. Such working trustee or manager 
"all provide to such auditor all facilities for such access. 


A^ Notwithstanding anything contained in sub-section (2), the Assistant Commis- 
Seer may direct a special audit of the accounts of any public trust whenever in his 
‘mion such special audit is necessary and the provisions of sub-sections (2) and (3) 
fall. so far as they may be applicable, apply to such special audit. 


6) The Assistant Commissioner may direct the payment of such fee as may be 
pewnbed for such special audit and the working trustee or the manager shall be 
lable to pay the same from the trust property. 


M. Auditor's duty to prepare balance sheet and to report 
fh it shall be the duty of ev au 
"der section 33 to prepare a balance he 1d income and 

ard a copy c c same to the Assistant Commissioner within whose jurisdic- 
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Act amd the property vesting in the said Treasurer before the date on which this Ac 
comes imo force shall be deemed to vest m the Commissioner as the Tresumr € 
Charitable Endowments ; and the provisions of the said Act shall apply to the Ge 
missioner as the Treasurer of Charitable Endowments appointed under the said Aq 


38. Application for directions.— (l) If the Assistant Commissioner, on the = 
piraton of any person having interest in a public trust or otherwise, is s«atis&ed after 
making such inquiry as he thinks necessary thar— 


(a) the original object of the public trust has failed ; 





(b) the trust property is not being properly managed or administered ; or 
(c the direction of the court is necessarv for the admis! 
hc must; 






he mav, after giving the working trustee an opportunity of being heard, direct su 
working trustee or any other trustee or person having interest in the trust to apph 
to the court for directions within such time not exceeding thirty days as may & 
speaahed by the Assistant Commissioner. 


(2) M the working trustee or any other trustee or person having interest im Ge 
trust so directed fails to make an application as required. or if there is no trustee a 
the public trust, or if. for any other reason, the Assistant Commissioner considers i 
expexirent to do so, he shall himself make an application to the court. 


39. Application to Commissioner against refusal to apply under section 38. 
—(0 Where the Assistant Commissioner rejects an application under sub-section (I) 
of section 38 or fails or refuses to make an application to the court himself under 
sub-section (2) of that section, the Commissioner may, on an application made to him 
within ninety days of such rejection, failure or refusal or upon the facts otherwise 
coming to his knowledge and after givimlf the working trustee a reasonable 
of being heard set aside the order of the Assistant Commissioner, if any, and require 
him to apply to the court himself for directions. - = 


Gb Subject to the orders of the Commissioner under sub-section (I), all odes 
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leave of the Commissioner or an Assistant Commissioner or other officer author- 
med by the State Government in this behalf or leaves India for the purpose of 
reading abroad, 
fc) is declared an insolvent, 
(d) desires to be discharged from the trust, 
(e) refuses to act as a trustee, 
(f becomes unfit or physically incapable to act in the trust or accepts a 
position which is inconsistent with the trust, or 
(g) is not available to administer the trust, 
-h working trustee or any person having interest in the public trust, as the case 
my be. may apply to the Assistant Commissioner having jurisdiction for permission 
"apply to the court for the appointment of a new working trustee. 


(2) The Assistant Commissioner, after making such inquiry as he considers neces- 
uv and. where the application has not been made by the working trustee himself after 
pring him a reasonable opportunity of being heard, direct such working trustee or any 
"her trustee or person having interest in the trust to apply to the court for the 
ipoentment of a new working trustee, and, where the person so directed fails to 
make such an application or for any other reason the Assistant Commissioner consi- 
4m it expedient to do so, he shall himself make the application. 


. 42 Application to Commissioner against orders under section 41.— 
1j Where the Assistant Commissioner rejects an application under sub-section (1) of 
om 1l or fails or refuses to make an application to the court himself under sub- 
“tion (2) of that section, the Commissioner may, on an application made to him 
“thin ninety days of such rejection failure or refusal or upon the facts otherwise 
ming to his knowledge and after giving the working trustee a reasonable opportunity 
at being heard, set aside the order of the Assistant Commissioner, if any, and re- 


tre him to apply to the court himself for the appointment of a new working trustee. 


(3 Subject to the orders of the Commissioner under sub-section (1), all orders 
Reed by the Assistant Commissioner under section 41 shall be final. 






43. Powers of the court upon application under section 41 or section 42.— _ 


f On receipt of an application made under or in pursuance of section 41 or 
© the court shall make or cause to be made such inquiry as it deems neces: 
"X appoint such person as it thinks fit to be the new working trustee and in 
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substituted in those proceedings for the Advocate-General or the Collector, as the ae 
may be, and such proceedings shall be disposed of by such court. 


(3) Any reference to the Advocate-General made in any instrument, scheme, onde 
or decree of any civil court of competent jurisdiction made or passed, whether befor 
or after the said date, shall be construed as a reference to the Devasthan Commision 


45. Inquiries by Assistant Commissioner.— Where in any case an inqum = 
to be made by an Assistant Commissioner under this Act, he may himself make ux 
inquiry or forward the case for inquiry and report to any Revenue Officer not below 
the rank of an Assistant Collector or to such other officer as may be authorised by ix 
State Government in this behalf. 


46. Commissioner etc. to be public servants.— The Commissioner, the As 
ant Commissioners, the Inspectors and other subordinate officers and servants appointed 
under this Act shall be deemed to be public servants within meaning of section 2! 
of the Indian Penal Code, 1860 (Central Act XLV of 1860). 


(CHAPTER IX 
CONTROL OVER Pusatic I RUSTS 


47. Returns and statements.— (1) The working trustee of a public trus shall 
furnish to the Assistant Commissioner such returns and statements as may be prescribed. 
(2) The Commissioner or àn Assistant Commissioner may call for from the working 
trustee or other trustee of, or from any person connected with, a public trust am 
return, statement, account or report in addition to those prescribed under sub-section (I 


48. Powers of entry and inspection.— The Commissioner, every Assistant Com 
missioner, every Inspector and such other officers and persons as may be autboried by 
the State Government in this behalf shall have power— 

(a) to enter on and inspect or cause to be entered on and inspected am 
property belonging to a public trust ; " * | 

(b) to call for or inspect any extract from any proceeding of the trustee of 
any public trust or any book or account in the possession of or urder the control 
of the trustee : | 

Provided that, in entering upon any property belonging to the public trust, 
officer making the entry shall give reasonable notice to the trustee and shall have due 
regard to the religious practices and usages of the trust. | 


49. Power to ask for explanation.— (1) If on a perusal of the report of the 
auditor made under section 34 or on an inspection made under section 48 the Assam — 
Commissioner is of opinion, or is informed by the Commissioner that the Commissoos = 
is of opinion, that material defects exist in the administration of the public trux, $€ — 


Assistant Commissioner may require the working trustee to submit an- k 















on within such period as he thinks fit. P ET T — EP 
(2) If, on the consideration of the report of the auditor and the esuk of 


i cti the accounts and the explanation, if any, furnished by the 
giving opportunity to the person concerned, satisfied that the 
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@ The amount determined to be pavable by any trustee or any other person in 
sonan with clause (d) of sub-section (2) (hereinafter referred to as "the amount 
wxuged ) shall, subject to any order of the court under section 50, be paid by the 
pwt or person surcharged. within such time as the Assistant Commissioner may fix. 


Application to the court.— (l) Any person, aggrieved by the decision of 
ie Asistant Commissioner under section 49, may, within ninety days from the date 
@ the decision, apply to the court to set aside such decision. 


(2 The court, after taking such evidence as it thinks fit, may confirm, reverse 
@ modify the decision or remit the amount of the surcharge and make such orders as 
cvs as it thinks proper in the circumstances. 


8) Pending disposal of the application under sub-section (2) the court may, for 
reasons, stay the proceedings for recovery of surcharge on such conditions, if 
= as 4 may deem proper. including conditions as to security. 


(4j An appeal shall lie against the decision of the court under sub-section (2) 
= i such decision were a decree from which an appeal ordinarily lies. 


51. Vaeancy in the board of trustees.— (1) Where a public trust ts under the 
“agement of a board of trustees, the working trustee shall, when a vacancy occurs 
™ the board. inform the Assistant Commissioner within twenty days of such vacancy 
md the time within and the manner in which he proposes to fill the same. 


(2j If the working trustee fails to give any such information or to fill the | 


"ancy within the time specified by him, the Assistant Commissioner may, by order 
sed in writing, fill the vacancy, and any person having interest in the public trust 
who may be aggrieved by the order of the Assistant Commissioner may apply to the 


wart for setting aside the order of the Assistant Commissioner within thirty days from 
the date of such order. | 


CHAPTER X 
SPECIAL PROVISIONS AS RESPECTS TO CERTAIN PUBLIC TRUSTS 
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name as may be specified in the notification ; and such committee shall be deemed w 
be the working trustee of the said public trust and its endowment : ur. 


Prowided that, wpon the combined request of the trustees of, and persons inter 
ested im several public trusts representing the same religion or persuasion, the Sate 
Government may constitute a committee of management for all of them, if ther 
emdowments are situated in the same city, town or locality. — 


(3) Everv committee of management constituted under sub-section (2) shall be 
a body corporate having perpetual succession and a common seal, with power © 
»cequire, hold and dispose of property subject to such conditions and restrictions = 
may be prescribed and may by the name specified in the notification under sab 
strom (D swe and be sued. 


(4) A committee of management shall consist of a Chairman and «ch em 
number of members, not exceeding ten and not less than two, as the State Gover- 
ment may determine. 


(5) The Chairman and members of a committee of management shall be 
appointed bw the State Government by notification in the official Gazette. from 
amongst 

(a) trustees of public trusts representing the same religion or persuasion and 
having the same objects, and 
(b) persons interested in such public trusts or in the cndowments thereof or = 


belonging to the denomination for the purpose of which or for the benefit a 
im accordance with the gencral wishes of the persons so interested so far as such wishes 
can be ascertained in the prescribed manner : 

Provided that in the case of a public trust having a — trustee, such 
trustee, and in the case of a math, the head thereof. shall be the Chun EE 
committee of management, if he is willing to serve as such. | 


54. Notice to hereditary trustee before constituting EEEE 
committce of management is appointed under section 53 for a public trust having 2 H 
hereditary trustee or for a math, the State Government shall before such a = 
give notice of its intention to constitute a committee of management therefor to t i 
hescüitry srumer of the public trast or to the bead of the math, as £r SH E 
De — —— — À— 
hear him. Pv m — 


55. Disqualifcations for membership.— A person shall be d 
ptm m..cn for being, a. member of a conmbiune-ak- anag 


6) ds less than years of age, or 
Rats pa (has been convicted by a criminal court of any 
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56. Term of office of committee.— (!) The Chairman and members of a 
ommittee of management shall hold office for a period of five vears and shall be 
digible for re-appointment : 

Provided that if a person appointed as the Chairman or a member of a com- 
mittee of Management constituted for a public trust is the hereditary trustee of such 
public trust, he shall hold the office of the Chairman or a member, as the case may 


be hereditarilv until removed by the State Government under any provision of this 
Mt. 


(2 The Chairman or a member of a committee of management may by writing 
mde his hand addressed to the State Government resign his office as such : 


Provided that such resignation shall not take effect until it has been accepted 
W the State Government. 


5i. Removal of members.— If it appears to the State Government that the 
Orman or a member of a committee of management constituted under this Chapter 
kas incurred any of the disqualifications mentioned in section 55, the State Govern- 
mew may. after giving such Chairman or member an opportunity of showing cause 
md affer considering any cause so shown, remove him from his office and the decision 
4 the State Government shall be final. 


58. Appointment of new members.— Ihe State Government may appoint a 
*w Chairman or member when the Chairman or a member of a committee of manage- 
(a) resigns or dies, or 
(b) is for a continuous period of six months absent from India without leave 
of the Commissioner, or 
(€ leaves India for the purpose of residing abroad, or 
(d) refuses to act, or 
(€) is removed by the State Government under section 57. 


39. Meejings of and procedure for committee of management.— (1) ^ 
of management shall meet at such intervals and follow such procedure in 

E m powers and discharging its duties and functions as may be prescribed, 
eie the day-in-day proceedings and routine business ia n EL 
Wih regulations made by the committee of management and — — 


Government. 
: (2) No act or proceeding of a committee oat epus iol tib favis by 
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other property of that trust is properly maintained, controlled and — mt 


the income thereof is duly applied to the objects and purposes for which it was creel 
or is intended to be administered. 


(2) In particular without prejudice to the generality of the foregoing peovisien, F 


a committee of management shall— 

(a) maintain the record containing information, so far as the same may & 
collected, relating to the origin, income and object of the trust, 

(b) prepare a budget estimating its income and expenditure, 

(c) keep separate accounts for each public trust for which it has bem 
constituted, 

(d) ensure that the income and property of such public trus are applied 
to the objects and for the purposes for which such trust was created or m m 
tended to be administered, 


(c) superintend, control and manage all the affairs of such public (rust or 
trusts and maintain the same, 


(f) inspect or cause to be inspected the properties thereof, 


(g) institute and defend any suits and proceedings in a court of law ream 


to such public trust or trusts, 


(h) take measures for the recovery of lost properties of such public cut œ 


trusts, 

(0 supply such returns, statistics, accounts and other information with m 
pect thereto as the State Government may from time to time require, and 

(p generally to do all such acts as may be necessary for the proper conum 


maintenance and administration of such public trust or trusts or calculated > 


be conducive to the stability and well-being thereof, with due regard to We 
objects and purposes underlying the foundation thereof or the creation of te 
endowments pertaining thereto and also with due regard to the wishes of the 
person or persons who founded or created the public trust or trusts. 
Explanation :— The maintenance of a public trust shall include— 
(i) the running thereof in accordance with the tenets of the religon œ- 
persuasion represented by the public trust and with due regard to the ob —— 
and purposes underlying the foundation thereof or the creation of the endo — 
ments pertaining thereto and also with due regard to the wishes, 2 


may be ascertained, of the person or persons who founded the said trus ⸗ 
created the endowments pertaining thereto, . 




















(ii) the day-to-day administration of the properties and — 4 — 


such public trust, 
(iii) the payment of dues and debts, if any, outstanding pm such p 
trust, and 
(iv) the payment of allowances determined under sub-section LLL. 
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&&ok im the performance of the duties imposed on it by or under this Act or any 
aber law for the time being im force or has exceeded or abused its powers, the State 
Gwenment may. by notification i nthe official Gazette, supersede the committee for 
"Uh period as may be specified in the notification : 


Provided that before issuing a notification under this sub-section, the State 
Geeroment shall give a reasonable opportunity to the committee of management to 
ae cus why it should not be superseded and shall consider the explanations and 
@ecions, if any. of such committee. 4 


(2 Upon the publication of a notification under sub-section (1) superseding a 
Samit of management, the Chairman and all the members of such committee shall. 
mmm the date of supersession, vacate their offices, and all the powers and duties 
“exh may. by or under the provisions of this Act or any other law for the time being 
@ fore be exercised or performed by or on behalf of the committee of management 
sal during the period of supersession, be exercised by such person or persons as 
Še Sate Government, having regard to the provisions of section 55, may direct. 

(3 The period of supersession specified in the order under sub-section (1) may 
k extended by the State Government from time to time by notification in the official 

f$ In calculating the period of supersession specified under sub-section (1) 
* anded under sub-section (3), the period spent in the prosecution and disposal 


"amy petition or proceeding challenging in ay — —— REM 
wpenesion shall be excluded. 


($) On or before the expiration of the period or extended pestod off sapiraa. 


or — shall reconstitute the committee in the manner provided in 


54. Power to make regulations.— (1) A committee may, with the approval of 
the State “ate Government, make regulations not inconsistent with this Act or the rules 
made thereunder for carrying out its functions under this Act. 

| (2) in particular and without prejudice to the generality of the foregoing pro- 
ss sh regulations may provide for all or any of the following matters :— —- 
2 (i) the disposal of day-to-day proceedings and routine business,  — 


: = (li) the employment of officers and staff necessary for the performance of | 
the duties and functions of the committee of management, 4 2^ det 
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otf the income of such public trust after taking into consideration the status of md 
trustee. the gross income of the public trust and other prescribed particulars 


CHAPIER XI 
DHARMADA 


66. Dharmada.— (1) Where, according to the custom or usage of any busses 
or trade or the agreement between the parties relating to any transaction, any — 
is charged to any party to the said transaction or collected under whatever name S 
being intended to be used for a charitable or religious purpose, the amount = 
charged or collected (in this Act called ''dharmada'') shall vest in the person dun 
or collecting the same as a trustee. 


(2) The amount charged or collected in the aforesaid manner shall be uw 
in such manner as may be directed by a committee consisting of members dem 
in the prescribed manner by persons engaged in the trade or business concerned. 


(3) Every person charging or collecting dharmada shall, within such period tom 
the close of the year for which his accounts are ordinarily kept as may be presribed 
submit an account of dharmada charged or collected by him during such yar @ 
such form as may be prescribed to the Assistant Commissioner having jurisdicoom 
or to the committee referred to in sub-section (2) as the State Government may be 
general or special order direct. 





(4) The Assistant Commissioner shall have power, upon a request made im Um 
behalf by a committee referred to in sub-section (2), to make such inquiry as be thet 
fit to verify the correctness of the account submitted to him or to such committee under 
sub-section (3). 

(5) The provisions of Chapter V shall not apply to dharmada. 


CHAPTER XII 
PROCEDURE AND PENALTIES 
67. Officers holding inquiries to have the powers of civil court— 
In holding inquiries under this Act the Commissioner or an Assistant Commnsent 
shall have the same powers as are vested in civil courts in respect of the follow™™ 
matters under the Code of Civil Procedure, 1908 (Central Act V of | 
trying a suit : — 


(a) proof of facts by affidavits ; 


(b) summoning and enforcing the attendance of any person and examining — | 
him on oath ; a Cir 











228 of the Indian Penal Code, 1860 (Centra lAct XLV of 1860). 


69. Civil Procedure Code to apply to proceedings — 
The provisions of the Code of Civil Procedure, 1908 (Central Act V of IS 
save in so far as they may be inconsistent with anything contained im th 
erent: ——— * pe 
70. Penalty.— (I Whoever contravenes any provision of 
ion 39 cr of ireti (2) of semicit 23 orat whee 
iene oe ee 
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Geeunder for the contravention of which no specific penalty has been provided shall 
le punnhed with fine which may extend to one hundred rupees. 


CHAPTER XIII 
MISCELLANEOUS 


Recovery of sums.— All sums payable under section 49 or section 50 or 
Win amy rule made under this Act, if not paid, shall, notwithstanding anything 
uimed in any law and without prejudice to any other action that may be taken 
Win this Act or any other law, be recoverable as arrears of land revenue. 


Proceedings involving question affecting publice purpose.— (1) In any suit 
kml proceeding in which in appears to the court that any question affecting a 
| rehgious or charitable purpose is involved, the court shall not proceed to 
me such question until after notice has been given to the Commissioner. 


= 












| (2) If upon receipt of such notice or otherwise the Commissioner makes any appli- 
| Gee im that behalf, he shall be added as a party at any stage of such suit or 


NM sail have jurisdiction to decide or deal with any question which is by or 
Wer this Act to be decided or dealt with by any officer or authority under this Act 


"m respect of which the decision or order of such officer or authority has been 


== 74. Indemnity from suits and proceedings.— No suit, prosecution or other 
| petting shall be instituted against the State Government or any officer or authority 
"ciet of anything in good faith done or purporting to be done under this Act. 







mut of the first class shall try an offence punishable under this Act. | d 
@ Ne prosecution for an offence punishable under this Act shall be instituted 


: E Without the pfevious sanction of the Assistant Commissioner. : m "d 
ES — 78. Rules.— (I) The State Government may make rules for the purpose ot 


— . 8 In particular and without prejudice to the generality of 
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(k) the returns and statements to be furnished by the working crater a 
manager under section 47 ; A 

(b the manner of holding inquiry under sub-section 42) of section 25:5 

(m) the form of appeals to be presented under any provision of this Ac ! 
and the fees therefor: and 


(m) any other matter which is to be or may be prescribed under this At 


(3) Ie making rules under this section, the State Government may direct tha? 
breach of amy provision thereof shall be punishable with fme which may extend * 
two hundred rupees. 


(4) AH rules made under this section shall be subject to the condition of pu 
publrcatron 


77. Exemption.— (l) Nothing contained im this Act shall apply to a pubi E 
crust administered by any agency acting under the control of the State Govemmes 
or bw any local authority. 


(2) The State Government may exempt, by notification specifying the reasons M 
such exemption, any public trust or class of public trusts from all or any of the pe 
visions of this Act, subject to such conditions, if any, as the State Government ma 


deem ft to impose. 


78. Rajasthan Act 13 of 1959 not affected.— Nothing in this Act shall in æf 
way affect or prejudice the provisions of the Nathdwara Temple Act, 1959 (Rajasthas 
Act 13 of 19595. 


79. Power to remove difficulties.— If any difficulty arises in giving dia 9 — — 7^ 
the provisions of this Act, the State Government may. as occasion may require, W 
order. give such directions, not inconsistent with such provisions, which appear ak — 
to be necessary for the purpose of removing the difficulty. | 


SO. Act mot to apply to Muslim Wakfs.— Nothing in this Act shall apply ® — 3 
Muslim Wakfs governed and regulated by the Muslim Wakfs — WK c!" 


i | bi 








Act 29 of 1954). e AT — 
— 

gi. de date ck the ikana Ur a SERO — 
visions of Chapters V, VI, VH, VII, IX and X of this Act to amy das of pmi = 
— 





crusts (hereinafter referred to as the "said date"), the provisions of any of the WA 
specified in the Schedule which might be applicable to any publie trat belonging | 
soch class shall cease to apply thereto : | 


Provided that such cessation shall not in any way affect— d 











Lu 


(a) any right, title, interest, me^ 


y any legal proceeding oF remedy im respect of such ri 
of liability ; 








CD CT» 
> 
A 
3, AN 
é » 
il $ 
S 4 
8 S 


LENT Ot 
CENTRAL LIBRARY 


CIX XXIX 











THE SCHEDULE 

(Ser *"rcrnnox NI) 
€ and Religious Trusts Act. 1920 (Central Act NIV of 1920). 
Dx inc Bi Charitable Endowments Act, 1929. 
f Th Jaipur Religious Endowments Act, 1946. 


law, order or circular relating to religious and charitable endow- 
rcc im any part of the territories to which this Act. for the time 


ny laws, orders or circulars amending anv of the laws mentioned in items 
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THE MADRAS HINDU RELIGIOUS AND CHARITABLE - 7 
ENDOWMENT ACT. E 





ACT XXII OF 1959. — 





Tt 


Whereas it is expedient to amend and consolidate the law relating to the adminis < 
tration amd governance of Hindu Religious and Charitable Institutions and Endowments 








in the State of Madras ; EE. 
Br it enacted in the Tenth Year of the Republic of India as follows :— TH 
CHAPTER I — 

PRELIMINARY — 


l. Short title, extent, application and commencement.— (1) This Act may be Pe. 
called the Madras Hindu Religious and Charitable Endowments Act,- 1959. [The da = 
tame info force from January, 1, 1960] — 


(f) Eextends to the whole of the State of Madras. 


(i$ HK applies to all Hindu Public religious institutions and even cuni 
the incorporated Devaswoms and unincorporated Devaswoms. — 





— 








Explanation.— In this sub-section, Hindu public religious institutions — — 
endowments do not ‘nclude Jain religious institutions and endowments. — 
(4) (a) The provisions of the Act except the provisions of— | p a 

(i) Sub-section (4) of section 92. in so al = that sub-section relates 10 Om — = 
sultative Committees and Sub-committees thereof. e — 










(ii) clause (xxi) (b) of sub-section (2) of section 116. shall come into torce. 
such date as the Government may, by notification, appoint ; and different dates n 
be appointed for different areas and for different provisions of this Act. — 


1. (b) The provisions of sub-section (4) of section 92 in so far as that s 
relates to Consultative Committees and Sub-committees thereof and of aus Se gi x 
of sub-section (2) of section 116 shall be deemed to have come inte force on the 
Nowember, 1958. — 


ct — es d 
—— 2. Power to extend Act to Jain Religious Institutions and | 
2 E 0 The Government may, by notification, extend to Jain public r ij 
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3. Power to extend Act to Charitable Endowments.— (i) Where the Govern- 
ment have reason to believe that any Hindu or Jain public charitable endowment is 
hing mismanaged. they may direct the Commissioner to inquire, or to cause an 
mquir to be made by anv officer authorised by him in this behalf, into the affairs of 
«xh charitable endowment and to report to them whether, in the interests of the 
“ministration of such charitable endowment, it is necessary to extend thereto all or 
my of the provisions of this Act and of anv rules made thereunder. 


(2 The Commissioner or the officer authorised bv him under sub-section (1) 
tall, while making an inquiry under that sub-section, have all the powers of a Civil 
Gant under the Code, of Civil Procedure, 1908 (Central Act V of 1908), for the pur- 
pues of enforcing the attendance of witnesses and compelling the production of books, 
xxunts, documents, securities, cash and other properties belonging to or in the 
cmtedy of such charitable endowment and shall follow the procedure applicable under 
the said Code in regard to recording of evidence and hearing of parties. 


(3) If, after considering the report of the Commissioner submitted under sub- 
won (1), the Government are satisfied that such charitable endowment is being mis- 
managed and that, in the interests of the administration of such charitable endowment, 
iis necessary to extend thereto all or any of the provisions of this Act and of any rules 
made thereunder, they may, by notification, extend to such charitable endowment the 
Si provisions; and thereupon, the provisions so extended shall apply to such chari- 
able endowment as if it were a specific endowment. (Due at 


Provided that before issuing such a notification, the Government shall publish in 
the Fort St. George Gazette, a notice of their intention to do so, specifying the reasons 
tr the action proposed to be taken by them and fixing a period which shall not be 
le» than two months from the date of publication of the notice, for the persons inter- 
“ici in the endowment concerned to show cause against the issue Of the notification 

= W consider their objections, if anv. 


E (4) Notwithstanding anything contained im this section, the Gua” — 
**^ applicationsmade by the trustee of any Hindu or Jain public charitable endowment, SUE. 
= t where there are more trustees than one, then by those trustees or a n — 
m ‘Sem and with the concurrence of the trustee or trustees making the > 
— by notification, to such charitable «endowment all or anv of the p 
Ac and of any rules made thereunder, and thereupon, the — M 
— apply to such charitable endowment as if it were a specific e 


T e 5 Exemptions.— The Government may. by —— — 
E" of any of the provisions of this Act or of any rules 
Zion or religious or chantable endowment or va — 
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(e) sectioms G2 and 93 of the Code of Civil Procedure, 1908 (Central Aa V a 
MRS, - (COPAS d ad 


6. Definitions.— Ir this Act. unless the context. otherwise requires— — 


(o “Advisery Committee” means the Committee. constituted by — Govern E 
ment under sub-sectron. (1) of section 7 


D “Area Committee” means, in relation to any temple or speche endowment, 
the Area Committee constituted under this Act and exercising powers and discharging 
dunes m respect of such temple or specific endowment : 


Provided that in respect of the transferred territory, the powers and due of 
the Arca Committee shall. until the date of the constitution of the Kanyakuman 
Devaswom Board under Chapter Il of the Travancore-Cochin Hindu Religious Instn 
tems Act 1950 (Travancore-Cochin Act XV of 1950), be exercised and discharged iw 
«wh authority or ocer, as may be specified by the Government and after the date a 
the constitution of such Board. such Board shall be deemed to be the Area Committee 


(3) “Assistant Commissioner means an Asistant Commissioner _ appomuted 
umder <octron 9: 

(4) "Board means the Board constituted under section 10 of the Madras Hindu 
Reinmrous Endowments Act, 1926 (Madras Act Il of 1927): 


0» “charitable endowment” means all property given or endowed for te 
benefit of. or used as of right by. the Hindu or the Jain community or any secos 
theres’. for the support or maintenance of objects of utility to the said communds = 
section, such as rest-houses, choultries, patasalas, schools and colleges, houses fr 
feeding the poor and institutions for the advancement of education, medical relief aed 
publ health or other objects of a like nature ; and includes the institution. concerned; 


(5 “Commissioner” means the Commissioner appointed under section — 


" 








G) "Court ^ means— 
(i) om relation to a math or —— sitmased in the 92 down. the 


Madras City Civil Court : ue 
| im) in relation to a math or temple situated clewhere. dés ubordinate — 
pwdge = Court having jurisdiction over the area in which the math or — Ü — 


or if there i mo such Court, the District Gourt having such jurisdiction: — 


— adhah rin pcenam pis | 
Court which would have jurisdiction as aforesaid in relation to the 1 m 


Gv) dm relation to a specific endowment attached to two o <a 
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03 "math means a Hindu religious institution. with properties auached 
thereto and presided over bv a person. the succession to whose othce devolves in 
soran with the direction of the founder of the institution or is regulated” by 


wage and— 
— f) whose duty it is to engage himself in imparting religious instruction of 
mmdermg spiritual service ; o - 


(m who exercises or claims to exercise spiritual headship over a body of 
— | 
and mxludes places of religious worship or instruction which aré appurtenant to the 
institution ; 
Explanation.— Where the headquarters of a math are outside the State but the 
math has properties situated within the State. control shall be exercised over the math 
= m accordance with the provisions of this Act, in so far as the properties of the math 
Situated within the State are concerned ; 


- (4) “‘non-hereditary trustee" means a trustee who is not a hereditary trustee ; 
(15) “person having interest" means 


fa) im the case of a math. a disciple of the math or a person of the religious 
persuasion to which the math belongs : 


— (b) im the case of a temple, a person who is entitled to attend at or is im the” 
— habit of aitending the performance of worship or service in the temple. or who is- 


<a p. to partake or is in the habit of partaking im the benefit of the — nÜ * 
E thereat : . 


(c) m the case of a specific endowment a person who is entitled to — at 
_ stis dm the habit of attending the performance of the service or charity, or who as 


4 


— mmüted to partake or is in the habit of partaking in the benefit of the charity; — | 
— (16) "religious charity” means a public charity associated with a Hindu festivi 
— at observances of a religious character, whether it be connected with a math or temple | 









EE ~ not ; K — pe E 
—— M Oa) “religious endowment” or “endowment” means all p »pertv b = to 
3 m or endowed for the support of maths or temples, or given or e 
* F t of any service or charity of a public nature connected the 
E E eharity ; and includes the institution concerned and : 
| Gr other emplovee of a religions: audit 3 Nc 
= atic (1).—Any inam granted W an archaka, | servi ce- 
EN religious institution for the performance ofa / service 


wc, m . 


der or employee but shall be deemed to be ar 
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(18). “religious institution" means a math, temple or specific c 


(19) “Specific endowment'" means any property or money endowed. ma 
formance of any specific service or charity in a math or temple, or for the 
of any other religious charity, but does not include an inam of the nature « 
Explanation e to clause (17) ; 











Bude (2).— Where a — endowment attached to a math or 
«uruwated partiy within the State and partly outside the State, control — 
im accordance with the provisions of this Act over the part of the — | 
situated within the State ; 


(20) "temple" means a place by whatever designation known used as 3 
public religious worship. and dedicated to, or for the benefit of, or used as of nih 
the Hindu community or any section thereof, as a place of public religious worship; — 


Explanatión.— Where a temple situated outside the State has properties — 
within the state, control shall be exercised over the temple in accordance with the pro — 
visions of this Act, in so far as the properties of the temple situated within — — 











are concerned ; ; Ai = 
(21) "transferred territory" means the Kanyakumari district oat the — 

taluk of the Tirunelveli district ; nus — 
(22) "trustee" means any person or body by whatever design KANAAN 








whom or in which the administration of a religious institution is vested, | induces — —— 
PRIMA Om EP THAI a ee ponen eee | 


(23) “Unincorporated Devaswoms'" means the Devaswoms mentioned ins 
dale H to the Travancore-Cochin Hindu Religious Institutions Act, 1950 4 
Cochin Act XV o£ 1959). 


7. Constitution of Advisory Committee.— (1) The Government m 
for the State of Madras a Committee called the Advisory Committee c 
i) the Minister in charge of the aiminimration of this Act wh 

| Gb ue Secretary to the Government in the Deparument i 
"e ee n Hunt CN | 
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(5) If there is a difference of opinion among the members of the Advisory 
Committee, the decision of the majority of the members present and voting shall 
prevail ; 

Provided that when their opinion is equally divided, the Chairman shall have 
and exercise a second or casting vote. 


(6) (a) A member referred to in clause (iv) of sub-section (1) may, at any time 
by notice in writing to the Government, resign his office. But he shall continue in 
efice until the appointment of a successor. 


(b A Casual vacancy created by the resignation of a member under clause (a) 
or otherwise shall be filled up by fresh appointment. 


CHAPTER II. 
THe COMMISSIONER AND OTHER CONTROLLING AUTHORITIES. 


8. Authorities under Act.— There shall be the following classes of authorities 
under this Act, namely : — 


(a) The Commissioner ; 

(b Deputy Commissioners ; 

(c) Assistant Commissioners ; and 
(d) Area Committees. 


9. Government to appoint Commissioner etc.— (1) The Government shall 
appoint the Commissioner and such number of Deputy and Assistant Commissioners as 
they think fit. 

(2) (a) Appointment to the post of Commissioner shall be by transfer from 
mong the members of the Madras State Higher Judicial Service or of any other service 
or by direct recruitment. | > 

(b) Appointment to the "post of Deputy Commissioner shall be — 
~ m among the members of the Madras State Judicial Service or of any other s 

or by direct "recruitment. 

(c) Where the post of the Commissioner is not held a — the | 
: Madras State Higher Judicial Service, at least one OF Ihe pia nt DAD HEN 2 
_ Sulle held by a member of the Madras State Judicial Service. di 


ER pib 














O Commissioner and every other officer or servant appointed to carry 
= of this Act, by whomsoever appointed, shall be a person professing the H 
ad ball cease to hold office as such; when. be, cesses. an d eon... 
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Cc a | 
— J x — — | 
the salaries, allowances. pensions and other remuneration paid to the E 
of the religyous institutions and credit the amount so recovered to the — A 


"m clause fe) — — 


fc) OG) For the purpose of pension or other remuneration payable to my 
executive ofbecer serving immediately before the date of the commencement of this Act 


amd retiring on or after that date the Government max take into account the served 
sch oficer before that date. subject to such conditions as maw be prescribed y — — 


(m) The Commissioner may recover from the religious institution. concerned 
ate the porion of the pension or other remuneration atrributable to the service of — 
sah executive offeer as is mentioned in sub-clause (i) before the date of the commen. — 
ment of the Act. 


13. Delegation to Deputy Commissioners. (1) The Commissioner shall, with 
the previous approval of the Government, specify the area within which each Deputy — 
Commissioner. if there is more than one, shall exercise the powers conferred and Ge — 
charge the duties imposed bw thi Act or the rules made thereunder on -— 
Commissioner as such. 


















— — | 


=a 


(2) The Commissioner may delegate any of the powers conferred or duties m 
under the proviso ro sub-section (2) of section 14 but not including the powers and — 
duties of an Assistant Commissioner which may be exercised by the Commissioner” 
under the proviso to sub-section 20 of section 14. but not including the powers and — 
duties of the Commissioner under sections 21, 22. 46, 47. 59, 69, 72 or sub-section (2 
of section 982] in respect of any area or of any class or group of institutions in the Sate 
or any area therein to a Deputy Commissioner subject to such restrictions and M 
as the Government may. by general or special order, lay down and subject also to suck 
limitations and conditions, if any, as maw be specified in the order of delegation. —— 


14 Territorial] jurisdiction and powers and duties of — ngi 
missioners.—{l) The Commissioner shall, with the previous approval of th — z 
ment divide the State into divisions, cach of which shall be in the charge ef Asst 

(2 An Assistant Commissioner shall exercise the powers. i4 — dag —— 8 
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t shall communicate to the Commissioner and the Area Committee con- 
, the grounds on which then propose to do so. hx a reasonable period for the 
oner or the Area Committee to show cause against the proposal and consider 


ir suggestions and objections, if any 


— 42) An Area Committee shall exercise the powers conferred and discharge the 
ss imposed on it by this Act or the rules made thereunder in respect of 


fi) the temples for which it is constituted, 

(m) the specific crulowments attached to the temples, other than the specific 
ts included in the list published under section 46, and 

(mi) the charitable endowments to which the provisions of this Act have been 

lel under section 3; 

Provided that where a specific endowment is attached to two or more temples 
ied within the jurisdiction of two or more Area Committees, or where a chari- 

€ endowment to which the provisions of this Act have been extended under 
3 consists of properties situated within the jurisdiction of two or more Area 

ittees, the Commissioner shall decide as to which of the Area Committees shall 

-— the powers and discharge the duties in respect of such specific endowment or 

manmade endowment : 

Provided further that where a specific endowment is aitached partly to one or 
we temples included in the list published under section 46 and partly to one or more 

* not so included, only the Commissioner shall exercise the poter and discharge 

e duties in respect of such spec ihe endowment. 


16. Strength of Area Committee and term of office and disqualifications of 
Ts (1) Every Area Committee shall consist of the Chairman and not less 


| fo and not more than four other members. The Chairman and members shall 


am by the Government. 


is 


Fe a Save as otherwise expressly provided in this section, a member of an Aron 
e shail be entitled to hold office for three years from the date on which his 
tment is notified in the Fort St. George Gazette : 


| Prmidea that any member holding office on the date of the 
ct shall continue to hold office until such date as the 


A person shall be disqualified for being appointed as, and for 
Pri Area Committee- — — 
) if he does not profess the Hindu religion ; IE 

(df he is less than twenty-five and more than seventy years: * 3 
dt he is an undischarged insolvent: _ — a 
e a —— — mind or is sufering. trom manih d 
‘ pm mico primm n oag we : 
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religious institution or endowment in respect of which the Area 
powers and discharges duties ; 
(A) if he has been sentenced by a criminal 
moral delinquency, such sentence not having been reversed or the offence 
7" if he is alread* a member of another Area Committee ; — 
ip X he has acted adverse to the interests of any institution in res 
which the Area Committee exercises powers and discharges duties. | 





(4 BÉ a member of an Area Commiuttec- i 
lia) becomes subject to any of the disqualifications mentioned in subse 
CT 
Ib) resign his seat bw writing under his hand addressed to the € 
his seat shall thereupon become vacant. 


(5) A member of an Area Committee shall cease to hold his office if he al 
himself from three consecutive meetings of the Committee within a period . n 
months ; d * 

Provided that when a person who has ceased to be a member by reason o 
absence applies for restoration. within one month from thc date of the last of the th 
consecutive meetings, the committee may. at the meeting next after the receipt « x s 


application. restore him to his office of member, but a member shall not be so reston 
more than once during his term of office. C 





Explanation.— A meeting adjourned for want of quorum shall be deemed 1o 
a meeting for the purpose of this sub-section. 


(m If any question arises as to whether a member of an Area ce nmittee 
become subject to any of the disqualifications mentioned in sub-section (3), the 
shall be referred for the decision of the Deputy Commissioner and his 
be final. 


17. Seeretary of Area Committee.— (1) The Assistant 
division for which or for part of which an Area Committee is constituted. s 
6 - A | 
D The Secretary to the Area Committee shall have a right to pu art i 


Area Committee. but he shall not have a right to vote a — 
of that ittee. — 


|. O) Every meeting of the Committee shall be presided over i 
and all questions at every mecting shall be decided ni Barange s nits en 
present and voting at the mecting and in any case of equality of 
shall have and exercise a second or casting vote. 


(4) — caret ican darts ie — 
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dumme the period of any vacancy im the office of the Chairman or any member of such 
ammittee. 


20. Performance of functions of Area Committee on abolition.—— Where 
mue Committee has been abolished under clause (c) of sub-section (1) of section 15, 
amew Area Committee shall be constituted within six months of its abolition and till 
Ša its powers and duties shall be exercised and discharged by the Assistant Commis- 
‘ener concerned. 

21. Power of Commissioner to call for records and pass orders.— (1) The 
Gumissioner may call for and examine the record of any Deputy Assistant Commis- 
wer. of any Area Committee, or of any trustee of a religious institution other than 
imah or a specific endowment attached to a math in respect of any proceeding under 
im Act (not being a proceeding in respect of which à suit or an appeal to a Court is 
pwuded by this Act), to satisfy himself as to the regularity of such proceeding, or the 
"nes, legality or propriety of any decision or order passed therein. 

(2) If any such decision or order has been passed by any Deputy or Assistant 
Gmmissioner, or by the trustee of any religious institution other than a math or a 
Pic endowment attached to a math and other than one included in the list pub- 
hed under section 46, and it appears to the Commissioner that the decision or order 
p modified, annulled, reversed or remitted for reconsideration, he may pass 
(5) (a) If any such decision or order has been passed by any Area Committee 
* by the trustee of any religious institution included in the list published under 
tion 46, the Commissioner may. if he thinks fit, remit the matter together with the 
ions in regard thereto, to the committee or trustee. as the case may be, dor 
| M@msideration of the decision or order and report to the Commissioner within a time - 
ie specified by him in this behalf. 
— (b) On receipt of, and after considering. such report, it shall be open to the 
— to modifv, annual or reverse the decision or order, as revised after such. 
— "i"sideration «as the case may be. — 
— E If the report is not received by the Commissioner within, a tine : pecified | 
pe time as may be granted by him, the Commissioner may modify | 
— or reverse the decision or order of the Area Committee or trustee, as 


EL be. ideis oe 
À 2° The Commissioner may call for and examine the — 
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under the ion shall be preterred within three months from — 


the order or proceeding to which the application relates was commu 










applicant es Y 


22. Other powers of Commissioner.— (l) Ihe Commissioner shall | 
ai ans Maze l 





(e) O transfer ani proceeding pending before a Deputy or an 
miseome: to his own file and dispose ot it himself. or » 


(4 to transfer tm to another Deputy or Assistant — SU 


; 
(E) Tf the Commissioner is satished that a Deputy or an Assistant | Ce 
has failed to exercise any power or discharge any duty which he ought to 
exercised of discharged, the Commissioner mas himself. exercise such power o 
charge such duty qm. 












iD” H the Commissioner is satished that an Area Committee — aia) 
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la) has failed to exercise any power or discharge any duty which r 
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have exercrsed or discharged, or | kh e^ 























(b, is unable for any reason to exerase any power or discharge any a 
the Commissioner mav himself exercise such power or discharge such duty er 
the Aswstant Commtissroner to do so ; 


Provided that in cases falling under clause (oa). the Commissioner - 

hx a period for the exercise of the power or the discharge of the duty by t 
Committee and shall exercise the right conferred. on him by this sub-section © 
the power is mot exercised or the duty is not discharged by the Area Com itte 
the period so fixed ; tiny 
Provided further that the Commissioner shall, before taking we T 

(>). give to the Area Committee a reasonable opportunity of showing € 
the action proposed. A e — 
(4) ithstanding anything contained in this Act. where | 
Deputy or tant Commissioner ts vacant, the Commisstoner | 4 
vacancy is fil nie 
(a) exercise the powers conferred and discharge the 4 

by this Act or the rules made thereunder on the Deputy or — — n 


(b) authorize another Deputy or Assistant Commissioner ICM 
powers and discharge the said duties. — Ree 


d 


(5) Any party aggrieved by an order of the Commissioner unde 
I (3) or (4) (a), not being an order against which a su r an 
|J Court is — perangan eae ra 
| rome the date of the receipt of the order by him : 

































t "maios 
CENTRAL LIBRARY 


MADRAS HINDU RELIGIOUS X CHARITABLE ENDOWMENT ACT CEN 


med and that their income is duly appropriated for the purposes for which they were 
founded or exist. 


24. Power to enter religious institutions.— (l) The Commissioner, or a Deputy 
wan Assistant Commissioner or anv ofhcer authorised by the Commissioner or the 
Ara Committee in this behalf shall have power to enter the premises of any religious 
Giitution or any place of worship for the purpose of exercising any power conferred 
* dcharging anv duty imposed by this Act, or the rules made thereunder. 


i$ If any such officer is resisted in the exercise of such power or discharge of 
"xh duty. the Magistrate having jurisdiction shall, on a written requisition from 
"xh of&cer, direct anv police officer not below the rank of Sub-Inspector to render 
mh help as may be necessary to enable the officer to exercise such power or dis 
Garge such duty. 


(3$) Before entering the sanctum sanctorum or pooja gruha or any other portion 
led specially sacred within the premises of religious institution or place of worship, 
Še person authorised by or under sub-section (1) or the police officer referred to in 
Wb-secion (2). shall give reasonable notice to the trustee or head of the institution 
“all have due regard to the religious practice or usage of the institution. | 


(4 Nothing in this section shall be deemed to authorize any person who is not 
+ Hindu to enter the premises or place referred to in this section or any part thereof. 


($ If any question arises whether the religious practice or usage of the institu- 
fa prohibits entry into the sanctum sanctorum or pooja gruha or any other portion 
Reid specially sacred within the premises of a religious institution or place of worship. - 
ihe person or police ofhcer mentioned in sub-section (3), the question shall be 
tiered for the decision of the Commissioner. Before giving any decision on — 
wi question, the Commissioner may make such enquiry as he deems fit. E 


(b) Any person aggrieved by the decision of the Commissioner under sub-section | 
5. may, within one month from the date of the decision, appeal to the Government. 


— | Provide? that the Government shall not pass any order prejudicial to np 
E—- E unless he has had a reasonable opportunity of making his representations. - — 


[= Commissioner, ete.. to observe appropriate forms amd ceremonies — — * 
ee —— a Deputy Commissioner, an Assistant Comm ner or a mi — 

LL Ara Committee and every other person exercising ! | 

MEM e hia Act, shall, so far as may be, observe forme amd s 
seligious institution in respect of which / © | are €xescusem — —— 

with the BR ef the mah, MER ; Ex $i 
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U^ E he 5 emplowed as 3 paid legal practitioner on behalf of a 
the rebgious institution . 


un E he has been «mtenced by a criminal court for an | 
moral delumquenmcv, seh sentence not having been reversed or the offence pant 
(^i 4 he has acted? adverse to the interests of the institution. — 


e — 





D Ef a trustec— S 
je) becomes «abject to any of the  disquali&cations mentioned — 
suom (i); o ce 
(>) reum bes seat by writing under his hand addressed— 


imm the case of trustees appointed bw the Area Committee, to 
testim Commisseonmer. and ES - 


1 y 
own’ 
t 


I" tO an* other case to the CommiswoneT. 
hes «cmt «hall there upon become vacant. 


(€ Tf amy question arises as to whether a trustee has become subject i 
of the disqualifications mentioned in sub-section (1), the question shall be m 
for the decision of the Deputy Commissroner. 


("^e Hoa hereditary trustee become subject to anv of the disqual 
tconmed im sub-section (D, the Deputy Commissioner may supersede ihe — 


($$) Amy person affected by an order of the Deputy Commissioner | 
stion (5) or sub-section (H may, within one month from the date of receq 
order Sy him, appeal against the order to the Commissioner. . 


© The trustee of a religious institution for which a Board of Im 
been cemetiqured shall cease to hold office if he absents himself from three ¢ 
meetings of such Board of Trustees within a period of two months : 


Provided that when a person who has ceased*to be a trustee by ! — 
iben applies for restoration within one month from the date of st ob 
three meetings, the Board of Trustees may, at the meeting next after e ecc 
«xh application. restore him to his office of trustee ; but a trustee sha not t 
restored more than once during his term of office. 


—A meeting adjourned for want of quorum shall be 
be a meeting for the purpose of this sub-section. 


27, Trustee bound to obey orders immed under Aet The d 
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@ application or other proceeding for, or incidental to, his removal from office or 
ihe taking of anv disciplinary action against him 





Provided that the trustee may reimburse himself in respect of such costs, charges 


w expenses if he is specifically permitted to do so by an order passed under 
sion 102. 


29. Preparation of register for all institutions,— (I) For every religious insti- 
moon, there shall be prepared and maintained a register in such form as the Com- 
mmwuoner may direct showing— 


(a) the origin and history of the institution and the names of past and 


present trustees and particulars as to the custom, if any, regarding succession to the 
doe of trustee ; 


(b) particulars of the scheme of administration and of the dittam or scale 
of expenditure ; 
z () the names of all offices to which any salary, emolument or perquisite is 
“ached and the nature, time and conditions of service in each case: 


. (d) the jewels gold. silver. precious stones, vessels and utensils and other 
ambles belonging to the institution, with their weights and estimated value : 


^ (€ particulars of all other endowments of the institution and of all title- 
ded: and other documents : 


() particulars of the idols and other images in or connected with the insti- 
a Wion, whether intended for worship or for being carried in processions ; | 


(£ particulars of ancient or historical records with their contents in siet ; 

— (h) such other particulars as may be required by the Commissioner. — — 
— ©) The register shall be prepared, signed and verified by the trustee of the | 
— BEN cikit or by his authorised agent and submitted by him to the Com- * 
€ ——. directly in the case of a math through the Area Committee in case the ——— 
EL ""üttion is one in respect of which the Area Committee exercises powers and dis- T a 
I dages duties and and through the Assistant Commissioner in other cases, within three | A 
LLL uum em edem e E 


(o Ue Commissioner, the Area Committee or the Assistant Commissioner: - | — 


no 


-— 
e 6 
<4 - 










3 
— - ie. 
33 x 


- _ Provided tħat this sub-section shall not apply where a sane ES 
— ex | has been 5 submitted to— | 


E fi) the Board before the 30th September 1951 ; aed oc Ek E 
B 2 the Commissioner after the 30th ‘September 1951 né —— 


— of this Act. 
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CCV 


(6) One copy of the register as approved by the Commissioner shall be furnished 
to the trustee and one to the Area Committee or Assistant Commissioner concemel 
if. ans 


30. Annual verification of the register.—— [he trustee or his authored 
agent shall scrutinize the entries in the register every vear and submit to the Com 
missioner for his approval, directly or through the Area Committee or through te 
Assistant Commissioner, as the case mav require, a verified statement showing te 
alterations, omissions or additions required in the register: and the provisions @ 
sub-sections (3) to (6) of section 29 shall apply in relation to such statement as te 
apply in relation to a register. 


31. Submission of register once in ten vears.— The trutee or his authored 
agent shall submit to the Commissioner for his approval directly or through the Are 
Committee or through the Assistant Commissioner. as the case may require, once "m 
every ten years (commencing from the vear in which the register required under x 
sion 29 is first submitted), a  consoidated register incorporating therein wil 
tion 29 is first submitted), a consolidated register incorporating therein alteratons 
omissions and additions made or required to be made in the register submitted unde 
section 29 and the provisions of the section shall apply to such consolidated regiser 
as uf it were a register submitted under that section. 


32. Trustee to furnish accounts, returns, ete.— (l) The trustee of every mi 
gious institution shall furnish to the Commissioner such accounts, returns, reports or 
other information relating to the administration of the institution, its funds, proper 
or income or moneys connected therewith, or the appropriation thereof, as the Com 
missioner may require and at such time and in such form as he may direct. 

(2 Without prejudice to the provisions contained in sub-section (1). WE 
Assistant Commissioner in the case of any religious institution other than a math and 
the Area Committee in the case of any religious institution in respect of which the 
Area Committee exercises powers and discharges duties, may require the trustee wf 
such religious institution to furnish to him or it such accounts, returgs, reports @ 
other information relating to the administration of the institution, its funds, prope 
or income or moneys connected therewith or the appropriation thereof and at suck 
time and in such form as he or it may direct. à 


33. Inspection of property and documents.— (l) The Commissioner or = 
ofhcer or other person deputed by the Commissioner in this behalf, and in the ame 
of institutions in respect of which the Area Committee exercises powers and discharge — 
duties any member of the Committee authorized by it in this behalf, may, with due — 
regard to the rcligious practice or usage of thc institution, inspect all — — 


immovable property belonging to. and all records, correspondence, — 
and other documents relating to. any religious institution. 























(2) Ic shall be the dutw of the trustee of the -institution concer ad aM 
officers and servants working under him. his agent and anv person having « — 
the administration of the institution, to afford all such assistance and fa E 
Cute ait. we Aga — — — — 
sub-section (1) and also to produce for inspection any movable p | 
M Munus Ci cmt anki wh. atoae 
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gung moti to the trustee or person concerned to show cause why an order of sur- 
Game should not be passed against him and after considering his explanation, if any, 
ir order, certify the amount so lost and direct the trustee or such person tō pay within 
i @enied ume such amount personally and not from the funds of the institution. 

The procedure laid down in sub-sections (3) to (7) of section 90 shall applw to 
Še recovery of the amount of surcharge 


34 Alienation of immovable trust property.— íl) Any exchange. sale or 
engge and any lease for a term exceeding five years of any immovable property, 
Winging to. or given or endowed for the purposes of, any religious institution shall 
mul and void unless it is sanctioned bv the Commissioner as being necessary or 
bmefcal to the institution 


Provided that before such sanction is accorded, the particulars relating to the 
poposed transaction shall be published in such manner as may be prescribed, inviting 
Secions and suggestions with respect thereto; and all objections and suggestions 
E from the trustee or other persons having interest shall be duly considered by 

Commissioner. 

Explanation.— Any lease of the property above mentioned though for a term 
MC exceeding five years shall. if it contains a provision for renewal for a further term 
9 a to exceed five vears in the aggregate). whether subject to anv condition or not, 
W deemed to be a lease for a period exceeding five years. 


D When according such sanction, the Commissioner may impose such condi- 
fms and give such directions as he mya deem necessary regarding the utilization of 
he amount raised by the transaction, the investment thereof and im the case of a 
wFuüxr, regarding the discharge of the same within a reasonable period. 


f$ A copy of the order made bv the Commissioner under this section shall be 
‘S=municated to the Government and to the trustee and shall be published in such 
manner as may be prescribed. , 


~ (4$ The trustee may, within three months from the date of his receipt of a 
- “yi of the order, and any person having interest may. within three months from the 


e publication of the order, appeal to the Government to modifv the ae 
— ami aside. P A 


ine camalaed in chix: section shall —— HA referred po in 


E lb. 
— worshippers and for training of archakas ete.— (!) The — 
p — ms institution may, out of the funds in his charge, after ide 
er the purposes referred to in sub-section (2) of section 36, incur « 


—— for securing the health, 
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(i) any portion of the accumulated surplus of such institution, and 

(ii) if, after making adequate provision for the purposes referred to m wh 
section (2) of section 86 and also for the arrangements and the training referred Wi 
sub-section (1) of section 35, there is a surplus in the income of the institution for am 
vear, any portion of such surplus : 


Provided that the trustee shall in appropriating the surplus under this secos 
give preference to the purposes specified in items (a) to (g) of sub-section (H at 
section 66 : 

Provided further that, before according the sanction under this section, $ 
Commissioner shall publish the particulars relating to the proposal of the trustee m 
such manner as may be prescribed, invite objections and suggestions with respec 
thereto and consider all objections and suggestions received from perons having 
interest 

Provided also that the sanction aforesaid shall be published in such manner = 
may be prescribed : 


Provided also that nothing in this section shall prevent the trustee of a math 
or of a specific endowment attached to a math from utilizing the surplus referred 9» 
in this section in such manner as he deems fit. 


37. Appeals.— Any person aggrieved by a decision of the Commissioner under 
section 36 may, within ninety days from the date of the decision, appeal to We 
Government. 

38. Enforcement of service or charity in certain cases.— (1) Where a spec 
fic endowment attached to a math or temple consists merely of a charge om proper 
and there is failure in the due performance of the service or charity, the trustee of @ 
math or temple concerned may require the person in possession of the property © 
which the endowment is a charge, to pay the expenses incurred or likely to be incurred 
in causing the service or charity to be performed otherwise. In default of such perve 
making payment as required, the Commissioner in the case of a spèic endowmes 
attached to a math, and the Deputy Commissioner in the case of a specific endowment 
attached to a temple, may, on the application of the trustee and after givifig the pamos 
in possession, a reasonable opportunity of stating his objections in regard thereto, 
order determine the amount payable to the trustee. 

(2) Where the person in possession of the property on which the 
is a charge is not the person responsible in law for the performance of the 
charity and any amount is paid by or recovered from the person in possession, 
Commissioner in the case of a specific endowment attached to a math and the 
Commissioner in the case of a specific endowment attached to a temple, may, 9m | 

application of the person in possession and after giving the person responsible im $ 
a reasonable opportunity of stating his objections in regard thereto, by order, reque 
the person responsible in law to pay to the person in possession — me 
| (3) Against an order of the Commissioner or the Deputy Ce sioner und" 
sub-section (1). or sub-section (2), the trustee or the person affected may, within 
dg Bie E he Goverm 
or the Commissioner as the case may be. = 

An order pon on — ii the — — or ine 
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pen responsible in law, as the case may be, the Collector shall recover from the 
pem in possession or the person responsible in law, as the case may be, the amount 
geu&ed in the order of the Commissioner or the Deputy Commissioner as modified in 
apal, if any, and the expenses of such recovery, as if they were arrears of land 
enut and pay to the trustee or, as the case may be, to the person in possession, the 
meant due to him. 


39. Power of trustee of math or temple over trustees of specific 
"owments.— The trustee of specific endowment made for the performance of any 
“ke or charity connected with a math or temple shall perform such service or 
dant subject to the general superintendence of the trustee of the math or temple 
md shall obey all lawful orders issued by him. 


40. Enfranchisement of lands, etc., held by a devadasi on condition of 
emie in a temple.— (I) (a) (i) Where the remuneration for any service to be per- 
Smed by a devadasi in temple consists of lands granted or continued in respect of, 
* innexed to, such service by the Government, the Government shall enfranchise the 
sid lands from the condition of service, by the imposition of quit-rent. 

(i) Where the remuneration for such service consists of an assignment of land 


"eue so granted or continued, the Government shall enfranchise such assignment 
4 revenue from the condition of service : 


Provided that where, at the time when proceedings are taken under this sub- 
"mme the devadasi is herself the owner of the lands in respect of which the assignment 
4 revenue has been made, enfranchisement shall be eiected and quit-rent imposed 
"the manner laid down in sub-clause (i). 


Wi) Where the remuneration for such service consists in part of lands and in 
Pm of an assignment of land revenue, enfranchisement of the lands shall be effected 
" the manner laid down in sub-section (i) and of the assignment of the land revenue 
= the manner laid down in sub-clause (ii). : 
4 Explanation.— For the purposes of this clause, a grant shall be deemed 
a. signment of land revenue in all cases in which the devadasi herself E, E 
üme specified in the proviso to sub-clause (ii), the owner of the lands in question. — 
— .. fb Enfranchisement under clause (a) shall be effected in accordance wtih — — 
lad the Government may make in this behalf and shall take effect as and 
TNI such date as they may fix. XP ee — 


2 Where the remuneration for such service consists in whole or 
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rent under sub-section (2) shall be final and shall not be liable to be questioned im 
any Court of law. 

Provided, however. that the Board of Revenue shall have power on suffice | 
grounds to entertain a petition presented after the expiration of the period of tire 
months. 

(4) While determining the rent under sub-section (2), the District Colleaw 
shall fix a date from which the order shall take effect and such lands or produce stall 
be deemed to have been freed from the condition of service on and from the die 
so fixed. | 

(5 No obligation to render any service relating to any temple to which amy 
devadasi may be subject by reason of any grant of land or assignment of land revenue 
or produce derived from land, shall be enforceable when such land, assignment o 
produce is enfranchised or freed, as the case may be, in the manner hereinbefore 
provided. 

(6) No order passed under sub-section (1), (2) or (3) shall operate as a bur 
to the trial of any suit or issue relating to the right to enjoy the land, or assignment 
of land revenue or produce derived from land, as the case may be. 


(7) (a) The quit-rent imposed under sub-section (1) shall be payable io te 
temple concerned. 


(b) The assignment of land revenue enfranchised under sub-section (D), or tf 
rent fixed under sub-section (2) and (3), as the case may be, shall be payable to We 
devadasi concerned during her lifetime and, after her death, to the temple concerned 


(8 Where any inam is granted for a service which is auxiliary to the serve 
to be performed by a devadasi in a temple. such inam shall be enfranchised or freed 
from the condition of service, as if it were a devadasi inam: and the provisom @ 
sub-sections (1) to (7) shall apply accordingly. 


(9) For the purpose of this section "devadcasi" shall mean any Hindu we 


married female who is dedicated for service in a temple. : é 


41. Resumption and re-grant of inam granted for performance of = 
charity or service.— (1) Any exchange, gift, sale or mortgage and any lease tor 4 
term exceeding five years of the whole or any portion of any inam granted for te 
support or maintenance of a religious institution or for the performance of a charity 
or service connected therewith or of any other religious charity and made, confirmed « 
recognized by the Government shall be null and void : 


Provided that any transaction of the nature aforesaid (not being TI 
sanctioned by the Government as being necessary or beneficial to the 


Explanation.—Nothing contained in this sub-section shall affect or 
the rights and obligations of the landholder and tenant in respect of amy 
is ryoti land as defined in the Madras Estates Land Act, 1908 (Madras Act I of 
(2) (a) The Collector may, on his own motion, or on the application 
application of the trustee of the religious institution or of the Co 
any person having interest in the institution who has obtained the a — 
trustee or the Commissioner, by order, resume the whole or any par of an wb 
memi A KA OF eee of the following: grounds, namely :— — ain BE 
— ~ G) that except in,the case referred to in the proviso to s 3 M 
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(m) that the holder of such inam or part has failed to perform or make the 
mesar arrangements for performing. in accordance with the custom or usage of 
ce institution, the charity or service for performing which the inam had been made, 
onim or recognized as aforesaid. or any part of the said charity or service, as the 
ase may be. 


When passing an order under this clause, the Collector shall determine whether 
xh inam or the inam comprising such part, as the case may be, is a grant of both 
e melvaram and the kudivaram or only of the melvaram : 


Provided that in the absence of evidence to the contrary, the Collector shall 
peume that any minr inam is a grant of both the melvaram and the kudivaram. 


(by Before passing an order under clause (a), the Collector shall give notice to 
ihe trustee, to the Commissioner, to the inamdar concerned, to the person in posses- 
mn of the inam where he is not the inamdar afd to the alience. if any, of the 
Collector shall also publish a copy of such notice in such manner as may be prescribed 
mi such publication shall be deemed to be sufficient notice to every other person 
lev to be affected by such order; and the Collector shall hear the objections, if 
=r. of the persons to whom such notice is given or deemed to be given and hold such 
@quiry as may be prescribed. 


Explanation. — Where only a part of the inam is affected, notice shall be given 
mdr this clause to the holder of such part as well as to the holder or holders of the 
wher part or parts, to the person in possession of every such part where he is not the 
Mider thereof, and to the alience, if any, of every such part: amd the objections of 




















# such persons shall be heard by the Collector. “ie 2: 
(€ A copy of every order passed under clatse (a) shall be communicated to 
9*5 of the persons mentioned in clause (b). and shall also be published in the man- 
7 Nr prescribed. | " * * 4 | 
= d) @) Any party aggrieved Dy an order of the Collector under clause (a) may 
oe a Spal to the District Collector within such time as may be prescribed, and on such — — 
"peal. the District Collector may, after giving notice to the Commissioner and cach / —— 
a the persons mentioned in clause (b) and after holding such inquiry as may be. f e 
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— led, = Pass an order confirming. modifying or cancelling the order of the Collector. — 
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| under clause (a) where no appeal is preferred under : 
_ Provided that where there has been an appeal under sub-c ause (i) and it has — 
x cewed by the District Collector or where there bas bee ! no ppe | to ti " 


LE- — (@) The order of the District Collector on such appeal. or the order 
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(ii) in case of resumption on the ground that the religious institution ke 
ceased to exist or that the charity or service in question has im any way become 
impossible of performance, as an endowment for such religious, educational or am 
able institution as the Commissioner may recommend. 


(e) Ihe order of re-grant made under clause (f) shall, on application made te 
the Collector within the time prescribed, be executed by him in the manner procida 


(h) Nothing in this section shall affect the operation of section 40. 


42. Office-holders and servants of religious institutions not to be im pe 
session of jewels, etc., except under conditions.—Notwithstanding anything o» 
tained in any scheme settled or deemed to have been settled under this Act or im am 
decree or order of a Court or any custom or usage to the contrary, no ofice holde e 
servant of a religious institution or other person shall have the right to be im poses 
sion of the jewels or other valuables belonging to the religious institutions Cx 


under such conditions and safeguards as the Commissioner may, by general or spadal — 
order, direct. 


13. Commissioner to sanction compromise of legal proceeding. 
No suit, application or appeal pending before a Court to which a religious institute 
is a party shall be withdrawn or compromised by the trustee of the institution Cup 
with the previous sanction of the Commissioner. 





Religious Institutions other than Maths or Specific Endowments 
attached thereto. 


44. Sections 45 to 58 not to apply to Maths or specific endowment 
attached to maths.— The provisions of sections 45 to 58 shall not apply "— 
speahc endowments attached to maths. — 


45. Appointment and duties of Executive Officers.—(!) Notwithstanding =" 
thing contained in this Act, the Commissioner mây appoint, subject to such cond 
tions as may be prescribed, an executive officer for any religious — 2 ; 
than a math or a specific endowment attached to a math. | 


(2) The executive officer shall exercise such powers and discharge such dunes = 
may be assigned to him by the Commissioner : 


Provided that only such powers and duties as appertain to the : 
mu cene M au VEN ee eak la in va 
assigned to the executive officer. pat. co 

(9 The Commissioner may define the powers and duties stich) 
cised and discharged respectively by the executive officer and the t 
vomer, miserebitur em 
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Ama Committee exercises powers and discharges duties, has no hereditary trustee, the 
Ommissoner shall constitute a Board of Trustees consisting of not less than three and 
WA more than five persons appointed by him. 


Provided that the Commissioner may, pending the constitution of such a Board 
4 Trustees, appoint a fit person to perform the functions of the Board of Trustees. 


(D) Where in the case of any institution included in the list published under 
ettien 46, having a hereditary trustee or trustees, the Commissioner, after notice to 
exh trustee or trustees and after such inquiry as he deems adequate considers for 
rom to be recorded, that the affairs of the institution are not, and are not likely 
5 be, properly managed by the hereditary trustee or trustees, the Commissioner may, 
onder. appoint such number of non-hereditary trustees as he thinks mecessary. 


(9$) Every trustee appointed under sub-section (1) and subject to the. result of 
m application, if any, filed under sub-section (4), every non-hereditary trustee ap- 
painted under sub-section (2) shall hold office for a term of five years, unless im the 
meanwhile the trustee is removed or dismissed or his resignation is accepted by the 
Gmumisioner or he otherwise ceases to be a trustee. 


4) Where the Commissioner, by order, appoints a non-hereditary trustee or 
Waters the hereditary trustee or trustees may, within thirty days of the receipt of the 
mir, fle an application to the Court to set aside or modify such order : 

Provided that the Court shall have no power to stay the order of the Com- 
Wiwener pending the disposal of the application. 


(5) Where a vacancy arises in the office of a non-hereditary trustee appointed 

wer sub-section (2), the Commissioner shall not fill up such vacancy unless for reasons 

@ be recorded, he considers it necessary to do so. A non-hereditary — WANG 

Wb the vacancy shall be deemed to have been appointed under sub-section (2), and 
the provisions of sub-sections (3) and (4) shall apply accordingly. — TON 
ÉL Cheirman—(1) In the case d s religious institution for which a Board of 
ne i» colisuitured under sub-section (1) of section 47 the Board of —— 

| Wühin such period as may be prescribed, elect one of its members to be its 
EI is elected within the period so prescribed, the umimioner | 
E UC cus at any oder sifigóoi iiini M RN 
fruwees of such institution shall, ioo: tate a ERR 
Sia pan mh EXE i e Oman ae ta io 
| 4 that in the case of a religious institution 
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(2) The provisions of sub-section (5) of section 47 and of section 48 shall appr 
to the trustee or trustees appointed. or the Board of Trustees constituted, de E 
Area Committee, as they apply to the trustee or trustees appointed, or the Board d 
Trustees constituted, by the Commissioner. E 25 


50. Power under sections 17 and 19 to be exercisable ME 
provision in scheme.— Ihe power to appoint trustees under section 47 or see 
49 shall be exercisable notwithstanding that the scheme, if any, settled, or deemed 
under this Act to have been settled for the institution contains provision to We 
comtrary. E eM 





— ndha — 


51. Claims of certain persons to be trustees.— In making appointments d 
the trustees under section 47 or section 49 the Commissioner or the Area Commits 


as the case may be, shall have due regard to the claims of persons belonging to tht 
religious denomination for whose benefit the institution concerned is chiefly intended | 
or maintained. D 


52. Non-hereditary trustees holding office on the date of the — 
ment of the Act.— Every non-hereditary trustee lawfully holding office on — 
of the commencement of the Act, shall be deemed to have been duly appointed 8 — — 
such trustee under this Act for the residue of the term of office on the date d ^ 
commencement. : 


e | 
i dna 





53. Power to suspend, remove or dismiss trustees.— (1) In this section, the 
expression, "appropriate authority" shall unless the context otherwise requires, mem” 


(a) in respect of any trustee of a religious institution included im the list — 
lished under section 46, the Commissioner ; 


(b) in respect of a non-hereditary trustee of any religious — not - 
cluded in the list published under section 46, the Area Committee: and — — | 


(c) in respect of a hereditary trustee of any religious institution mot Lu i} 
in the list published under section 46, the Deputy Commissioner. << 

(2) The appropriate authority may suspend, remove or dismiss any i | — 
religious institution, if he— $, 

(a) ceases to profess the Hindu religion ; or 

(1)-fails to discharge’ the duties. and perform the functions E. N18 —€ LUE 
cordance with the provisions of this Act or the rules made thereunder; or - ic — 

(c) disobevs the lawful orders issued mine we p M s 
rules made thereunder by the Government, the Commissioner or Deputy Co ım - 
or the Area Gommittee or the Assistant Commissioner; or —— 

ee ee aos eee o ce, mis 
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fj) acts adversely to the interests of the institution ; or 
(k) absents himself from three consecutive meetings of the trustees. 


Explanation.— A meeting adjourned for want of quorum shall be deemed to be a 
meting for the purpose of this clause ; or 


Ib in the case of a Chairman of the Board of Trustees or a Managing or Execu- 
mme trustee. refuses or delavs to, or does not, hand over charge to his successor. 


($) When it is proposed to take action under sub-section (2), the appropriate 
miherity shall frame charges against the trustee concerned and give him an opportu- 
mt of meeting such charges. of testing the evidence adduced against him and of 
axMecng evidence in his favour: and the order of suspension, removal or dismissal 
*all tate the charges framed against the trustee, his explanation and the finding on 
exh charge with the reasons therefor. i 


(4) Pending the disposal of the charges framed against the trustee, the appro- 
prate authority may place the trustee under suspension and appoint a fit person to 
G@wharge the duties and perform the functions of the trustee. 

5) A trustee who is aggrieved by an order passed under sub-section (2). may 
‘thin one month from the date of the receipt by him of the order of pm 
emal or dismissal, appeal against the order— 

(0 where the order has been passed by the Commissioner, to the Government ; 


(uj) where the order has been passed by the Deputy Commissioner, to the 





Commissioner ; and mme 
(iii) where the order has been passed by the Area Committee to the Deputy 
Com . 46 y ABA. EMEN 


a p — 


(6) A hereditary trustee aggrieved by an order passed by the — — 
the Government under sub-sectiog (5) may, within ninety days from the date m few — 
Jeeipt of such order by him, institute a suit in the Court against such order. —— — 

E MAS p of vacancies in the ofice of hereditary trum. — 


d ff) When a permanent vacancy occurs in the office of the - 
| D. institution, the next in the line of succession shall be. 


. 135 When a temporary — tin ch an otee ye at 
1 pem ok the eet trustee under sub-section fee Tametsi 
ee on shall be entitled ro succemd sa partons 
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4) Any person aggrieved by an order of the Deputy Commissioner under ab 
section (*) mav, within one month from the date of the receipt of the order by Ne 
appeal against the order to the Commissioner. ds 


(3) Nothing in this section shall be deemed to affect anything contained im 
the Madras Court of Wards Act. 1902 (Madras Act ] of 1902). — NG 


55. Appointment of office-holder< and servants in religious institutions.— 
ID Vacancies, whether permanent or temporary, among the office-holders or servants 4 
2 religrows instituton shall be filled up bw the trustee in cases where the office of =F 
vee S not hereditary 


(2) In cases where the offcc or service is hereditary. the person next in the tine 
of secoesssom shall be entitled to succeed. 


C» Where, however, there is a dispute respecting the right of succession, oF 
where such vacancy cannot be filled up immediately, or 


where the person entitied to succeed is a minor without a guardian fit and 
willing to act as such or there is a dispute respecting the person who is entitled m 
a«t as guardian, or 

where the hereditary office-holder or servant is on account of incapacity, illnes 
or otherwise unable to perform the functions of the office or perform the service, or 5 
suspended from his ofice under sub-section (1) of section 56. the trustee mav appoint à 
ht person to perform the functions of the office or perform the service, until the 


disability of the ofhcc-holder or servant ceases or another person succeeds to the off 
Or serwice, as the case may be. 


Explanation :—In making any appointment under this sub-section, the trustee 
shall have due regard to the claims of members of the familv, if any. entitled to the 
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it published under section 46 and to the Commissioner if the institution is so included, 
within three months from the date of the commencement of this Act or the date of the 
mduden of the institution in the list aforesaid or within such further time as may 
be allowed by the Area Committee or the Commissioner, as the case may be, propo- 
aks for fixing the dittam or scale of expenditure in the institution, and the amounts 
whith should be allotted to the various objects connected with such institution or 
ithe proportions in which the income or other property of the institution may be 
apphed to such object : 


Provided that this sub-section shall not apply to any institution in respect of 
whxh proposals have been submitted to the Area Committee or the Commissioner, as 
itt cse may be, before the date of the commencement of this Act. 


(2) The trustee shall publish such proposals at the premises of the institution 
wd in such other manner as may be required bv the Area Committee or the Commis- 
Soer, as the case may be, together with a notice stating that, within one month from 
the date of such publication, any person having interest may submit objections or sug- 
getas to the Area Committee or the Commissioner. 


($ After the expiry of the said period. the Area Committee or the Commissioner 
fall, after considering anv objections and suggestions received, pass such order as it or 
# may think fit on such proposals, having regard to the established usage of the insti- 
mon and financial position : and a copy of the order shall be communicated to the 
Trustee. 

The order of the Area Committee or the Commissioner shall be —— in the 
prescribed manner. 


(4$ Against an order passed by the Area Committee under sub-section (3). the 
Wusiee or any person having interest may, within one month from the date of the 
"ipt of the order by the trustee, appeal to the Deputy Commissioner and if the — 
such person is aggrieved by the order of the Deputy Commissioner, he may, 
= month from the date of the receipt of such order, appeal to the Commissioner. | 









(5) Thé trustee shall scrutinize the particulars of dittam or scale of expenditure — 


Sery three years and submit to the Area Committee or the Commissioner as the cas 
. ™y be, proposals for altering the dittam or scale of expenditure and the provisic 

id at sub sections (2), (3) and (4) shall apply in relation to the alteration of such di 
“sale of re as they apply in relation to the fixing of — or. a 








Saat Shy the Area Committee or the Combine maji E 
! his own motion, for reasons to recorded in writing, direct the | 
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id) hr comvection for anv offence involving moral delinquency ; NE 
(©) breach by him of anv trust created in respect of any of the properties of the 
religious institution ; - 


(^) waste of the funds or properties of the institution or the wrongful applic 
Hon of such funds or properties for purposes unconnected with the institution ; 


(2) the adoption of devices to convert the income of the institution or of the 
fonds or properties thereof into “‘pathakanika’™ ; ! 

(A) leading an immoral life or otherwise leading a life which is likely to bring 
the ofice of head of the math into contempt : 

(4) persistent and wilful default by him im discharging his duties or AEE — 
his functions under this Act or any other law. zi 
(2) Where the Commissioner refuses to give consent under en à. the 
party aggrieved may. within three months from the date of the receipt of the order | — 
by him, appeal to the Government who mav, after making such inquiry as they mg 35 

consider necessary, confirm the order of the Commissioner or direct the Comin 2 
t give his consent in writing. 


60. Arrangements when vacancies occur.— (l) When a vacancy occurs in the F 
ofhce of the trustee of a math or specific endowment attached to a math and theres ~ 
a dispute respecting the right of succession to such office, or s 

when such vacancy cannot be flied up immediately. or 


when the trustee is a minor and has no guardian fit and willing to act as such 
or there is a dispute respecting the person who is entitled to act as guardian, or 

when the trustee is by reason of unsoundness of mind or other mental or physical e 
defect or infirmity unable to perform the functions of thc trustee, — 


the Assistant Commissioner may take such steps and pass such order as he thinks 
proper for the temporary custody and protection of the endowments of the math oF : 
of the specific endowment, as the case may be, and, shall report the matter 
to the Commissioner. — 

(2) Upon the «eceipt of such report if the Commissioner, EGG 1 
quiry as he deems necessary, me a aana a AH 
the math and its endowments or of the specific endowment, as the case may be, 5^ 
necessary, be shall make such arrangement as he thinks fit until the disability of thi 
trustee ceases or another trustee succeeds to the office, as the case may be 

(3) In making any such arrangements, the Commissioner shall have di 
to the claims of the disciples of the math, fan ~ | 


(4) Nothing in this section shall be deemed to affect anything a 
Madras Court of Wards Act, 1902 (Madras Act 1 of 1902). > 
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tuton, Or is not justified bv its hnaucial positon, the Commissioner may call for the 
wmarks of the trustee and if, after considering the same, the Commissioner is of 
imon that any modification is required im the scale of expenditure, or anv item in 
the sale of expenditure he shall submit the case to the Government who shall pass 
eder: thereon, and such orders shall be final 


62. Power to spend Pathakanika.—(1) Ihe trustee. of a math shall keep re- 
galar accounts of receipts of "patbakanika" that is to say any gift of property or 
money made to him as the head of the math and shall be entitled to spend the said 
"pathakanika " in accordance with the customs and usages of the institution. 


(2) Such gifts of property or money as are not spent by the trustee during his 
mnure of office in accordance with the customs and usage of the institution shall form 
part of the funds of the math. 


CHAPTER V 
INQUIRIES 


63. Deputy Commissioner to decide certain disputes and matters.— 
Subject to the rights of suit or appeal hereinafter provided, the Deputy Commissioner 
tall have power to inquire into and decide the following disputes and matters :— 

la) whether an institution is a religious institution ; 

(bj whether a trustee holds or held office as a hereditary trustee : 

©) whether any property or money is a religious endowment ; cue 
Id) whether any property or money is a specific endowment : 

(€) whether any person is entitled, by custom or otherwise. to any honour ; 


enolument or perquisite in any religious institution ; and what the established usage — 
o% a religious institution is in regard to any other matter ; | 1 


E | 
n 


: 





(f whether any institution or endowment is wholly or partly ot a 


cular character : and whether any property or money has been given wholly or ‘partly v 
for Teligious or secular uses; and — ES 


E. 1 — | | 


(q) whether any property or money has been given for the support * an im 
 "üon which is partly of a religious and partly of a secular character, or the cx 
mame of any service or charity connected with such an institution or the per 
a charity which is partly of a religious and partly of a secular character are 
— any property or money given is appropriated partly to religious. and partly to : 
F me pct» what portion of such property or money shall be allocated to: religious uses. — 
_ 94. Power of Deputy Commissioner to settle apr e en tl —— J £ 
m has reason to believe that in the interests of the | administra aU 
in institution, a scheme should be settled for the institution, « en r 
* proper administration of an institution a scheme should be < et 
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ditary trustee, provision shall also be made therein for the appointment as mad 

the person next in succession who is qualified ; ; 
(b) appointing a new trustee or trustees in the place of, or in addition to, amy 

existing trustee or trustees ; i 


(c) defining the powers and duties of the trustee or trustees ; — * 


Providing that in making any provision of the nature specified in clause (b) due 
regard shall be had to the claims of persons belonging to the religious denomination S 
whose benefit the institution is chiefly intended or maintained. 


(3) The Deputy Commissioner may determine what the properties of the int 
tution are and append to the scheme a schedule containing a list of such properties. 


(4) Pending the settlement of a scheme for an institution, the Deputy Com 
mussioner may appoint a fit person to perform all or any of the functions of the 
trustee thereof and dehne his powers and duties. 


(5) (a) The Deputy Commissioner may, at any time, after consulting the trustee 
and the persons having interest and the Area Committee, if any, exercising powers and 
discharging duties in respect of the institution, by order, modify or cancel any scheme 
in force settled under sub-section (1) or any scheme in force settled or modified by the 
Board under the Madras Hindu Religious Endowments Act, 1926 (Madras Act H ot 
1927), or deemed to have been settled under that Act, or any scheme in force settled 
or modified by the Deputy Commissioner or the Commissioner under this Ad, @ 
any scheme in force settled or modified by the Court in a suit under sub-section (D) 
of section 70, or on an appeal under sub-section (2) of that section or any such scheme 
in force deemed to have been settled or modified by the Court under 
sub-section (2) of section 118 : 


Provided that such cancellation or modificauon of a scheme in 
or modihed by the Court in a suit under sub-section (1) of section 70 or 
under sub-section (2) of that section or of a scheme in force deemed 
settled or modified by the Court under clause (a) of sub-section (2) of 
shall be made only subject to such conditions and restrictions as may be 

(b) If the Deputy Commissioner is satished that any such scheme r 
clause (a) is inconsistent with this Act and the rules made thereunder, he m 
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(a) constituting a body for the purpose of assisting in the whole or any part of 
ihe administration of the endowments of such math or of the specific endowment. 


. Provided that the members of such body shall be chosen from persons having 
merests in such math or endowment ; 


(b defining the powers and duties of the trustee ; 


(3) The Commissioner may determine what the properties of the math or of 
ihe speaic endowment attached to the math are and append to the scheme a schedule 
omtaming list of such properties. 

(4) (a) The Commissioner may, at any time after consulting the trustee, by order, 
modify or cancel any scheme in respect of a math or a specific endowment attached 
ina math and in force and settled under sub-section (1) or any scheme in force settled 
@ modifed by the Board under the Madras Hindu Religious Endowments Act, 1926 
Madras Act Il of 1927), or deemed to have been settled under that Act or any scheme 
im force settled or modified by the Commissioner under this Act or any scheme in 
bee settled or modified by the Court in a suit under sub-section (1) of section 70 
* o» an appeal under sub-section (2) of that section or any such scheme in force 


&emed to have been settled or modified bv the Court under clause (a) of sub-section 
(D) of section 118 


Provided that such cancellation or modification of a scheme in force settled or 
modifed by the Court in a suit under sub-section (1) of section 70 or on an appel 
Wider sub-section (2) of that section or of a scheme in force deemed to have been 
‘tied or modified by the Court under clause (a) of sub-section (2) of section 118 
fall be made only subject to such conditions and restrictions as may be prescribed. 


(b) If the Commissioner is satisfied that any such scheme referred to in clause 
f} is inconsistent with this Act and the rules made thereunder he may at any time, 
modify it in such manner as may be necessary to bring it into — with the 
Provisions of this Act and the rules made thereunder. * 


-. (5) Every order of the Commissioner settling, modifying or cancelling a scheme p: 
mer this section shall be published in the prescribed manner and on such publica- 

— reme der to the provisions of sections 69 and 70 be binding on the trustee, 

— — m all persons having interest. x^ - 


— OM 66. Appropriation of endowments.—(1) The Dépéty — mays on — 
m c 
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stiied that the purpose of a religious institution has from the ! : — 
las subseguerriy become, impossible of realization, by order, direct - 
9f the institution be — —— to all — — 
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4) the establishment and maintenance of orphanages for Hindu Children ; a re 
nis 


(p the establishment and maintenance of asylums for persons suffering | 
leprosy ; 






E 
(Ek) the establishment and maintenance of poor homes for destitute. — — 
physically disabled persons: and v 


ETC , 
(D the establishment and maintenance of hospitals and dispensaries for the bee J— 
ht of pilgrims : 


MINIM a 
Provided that in the case of a religious institution founded and mainiis M 2D S Me: 

4 religious denomination or anw section. thereof, the. endowments shall, as far aspe — | 
sible. be utilized for the benefit of the denomination or section concemed ore Img 


i 


purposes mentioned above. ae ia 
(2) The Deputy Commissioner, mav, at any time by order. modify or — SE 
any order passed under sub-section (1). | 1 Eu " 


(3) The order of the Deputy Commissioner, under this section shall be -— CET 
lished in the prescribed manner and on such publication shall, subject to the pro = E 
sions of section 69, be binding on the trustee, the executive officer and all — LM 
having interest. E 

67. Determination and application of properties and funds of defunct — 
gious institutions.—/!) The Deputy Commissioner may, on being satisfied that a — — 
religious institution has, whether before or after the date of the commencement 4 
this Act, ceased to exist, hold an inquiry in the prescribed manner to ascertain © mom 
properties and funds; and after doing so, shall pass an order— | 


(a) specifying the properties and funds of the institution ; E 
(b) appointing a trustee therefor. EE ouem 
(c) directing the recovery of any such propertjes or funds from any peron ubo * 


= 


may be in possession thereof: and T NE 


(d) laying down that the properties and tends so specified shall 6e applet É 
utilised for renovating the institution or if such renovation is not possible, be = 
pat toa ame move ot the pup pce i secon Q) al se d sums 

(2) The Deputy Commissioner may, on being satisfied after holding | ane | 
im the prescribed manner. that any building or other place which was b d for jagran 
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"i | 


religious worship or instruction has, whether before or after the date of | he = ; 
ea —— — — purpose, pem ud rder— E 
— tat: and 
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by the Deputy Commissioner under any of the forgoing sections of this Chapter may, 
within sixty davs from the date of the publication of the order or order of the receipt 
thereof by him, as the case mar be, appeal to the Commissioner and the Commissioner 
gay pass such order thereon as he thinks fit. 


(2) Any order passed by the Deputy Commissioner in respect of which no appeal 
is been preferred within the period specified in sub-section (1) may be revised by 
ie Commissioner suo motu and the Commissioner may call for and examine the re- 
ms of the proceedings to satisfy himself as to the regularity of such proceeding or 
ie correctness. legality or propriety of any decision or order passed by the Deputy 
(ommissioner. Any such order passed by the Commissioner in respect of an order 
pied by the Deputy Commissioner shall be deemed to have been passed by the Com- 
misioner on appeal preferred to him under sub-section (1). 


(3) Any order passed by the Commissioner on such appeal against which no suit 
ies to the Court under the next succeeding section or in which no suit has been insti- 
tated in the Court within the time specified in sub-section (1) of section 70 may be 
modified or cancelled by the Commissioner if the order has settled or modified a 
theme for the administration of a religious institution or release to any of the matters 
peded in section 66. 


10. Suits and appeals.—(!)} Any party aggrieved by an order passed by the 
Commissioner— 
! under sub-section (1) or sub-section (2) of section 69 and relating to any of 
Be matters specified in section 63, section 64 or section 67 ; or 


in) under section 63, section 64, or section 67 read with sub-section ad o. (2) 
** i$) (a) of section 22 or under section 65 ; | 


"5. within ninety days from the date of the receipt of such order by — institute 
è wit in the Court against such order and the Court may modify or cancel such order, —— E 
‘at it shall have no power to stay the order of the Commissioner pending the disposal — 








S the suit. ^ 
$ Am pary aggrieved by a decree of the Court under sub-section (I) may — 
— within ninety days from the date of the decree. appeal to the Mac: Court.. ————— n 
| TEMA ; ; 29 7 m Bo — 
T | ( $8943 LT Ü o um Abs cs — 
E E CHAPTER VI. 


Nomir;gp RELIGIOUS INSTITUTIONS 





AI ; 


pus | Notwithstanding that a religious institution is — 
— —_ where the 
such karang apum is being mismanaged and is satisfied à 


p p rA 2 ki Na. , 
i ] y ^ 4 4 | E bac" 
A. *« pA d è || 
à B DIN om " A m 
i avs ‘ " 0078 t 
- LI 
i : ur E * SU NE ya 





t- #14 


—! 
A "A 
LI 
)XJ,- oe "yt 
A — = 


> 
€ 
1 P 
- B 
] 


P 


F 


+ 
—— ASD. — LTEM ER 
9 — (^ Tales 


"m — onn — — -— 





Mom 
CENTRAL LIBRARY 


CX XVI MADRAS HINDU RELIGIOUS X CHARITABLE ENDOWMENT ACT 


72. Consideration of objections, if any, and notification of institution.— 
(1) Where no such objection has been received within the time so specified or granted, 
the Government may, on receipt of a report from the Commissioner to that effect, i» 
notification, declare the religious institution to be subject to the provisions of ths 
Chapter. 

(2) Where any such objections have been received within the time so specified 
or granted, the Commissioner shall hold an inquiry into the objections in the manner 
prescribed, and decide whether the institution should be notified to be subject to the 
provisions of this Chapter or not. 


(3) If the Commissioner decides that the institution should be notified = 
aforesaid, he shall make a report to that effect to the Government who may thereupon, 
by notification, declare the religious Institution to be subject to the provisions of ths 
Chapter. 

(4) Any trustee or any person having an interest, who is aggrieved by a not 
cation published under sub-section (1) or sub-section (3), may, within thirty dars 
from the date of its publication, institute a suit in the Court for the cancellation of 
such notification and the Government shall cancel the notification if the Cour @ 
directs : 

Provided that the Court shall have no power to suspend the operation of the 
notification pending the disposal of the suit. 


(5) Any party, aggrieved by a decree of the Court under sub-section (4), may. 
within ninety days from the date of the decree, appeal to the High Court. 


(6) Notwithstanding anything contained in sub-sections (4) and (5), if the Govern- 
ment are satisfied at any time after the publication of a notification under sub-section 
(1) or sub-section (3) that the religious institution is no longer being mismanaged, they 
may cancel the notification. 

(7) Any notification published under sub-section (1) or sub-section (3) or se 
tion 64 of the Madras Hindu Religious and Charitable Endowments Act, 1951 (Madrgs 
Act XIX of 1951), before the date of the commencement of this Act shall be as valid 
as if such notification had been published under this Act : 


Provided that if on the date of thc commencement of this Act a period of thirty 
days has lapsed from the date of publication of a notification under section 64 of the 
Madras Hindu Religious and Charitable Endowments Act, 1951 (Madras Act XIX < | 
1951). no suit shall be instituted under sub-section (4) of this section : > AE 


. Provided further that if, on the date of the commencement of this Act, a pers 
ecu poieni sfa = 
section 64 of the said Act, the date of publication of such notification for the p 
ae ttl pn ME 
nu m an 


aea Scheme to lapse on —— — On the publication of the 
of administration, if anv, maed for the religione, instances 
n bic 
i sesse to apply.to the institution and: Shall. 
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af any religious institution notified under this Chapter or under Chapter VI of the 
Madras Hindu Religious and Charitable Endowments Act, 1951 (Madras Act XIX of 
$1), or under Chapter VI-A of the Madras Hindu Religious Endowments Act 1926 
(Madras Act II of 1927), so long as the notification remains in force, 


(2 Nothing in sub-section (|) shall be construed as prohibiting the settlement of 
i sheme under section 64 during the period when a notification ts in force, to take 
"et immediately on the notification ceasing to be in force. 

(2 Nothing in sub-section (1) shall be construed as prohibiting the settlement 
«a «heme under section 64 during the period when a notification is in force, to take 
dea immediately on the notification ceasing to be in force. 

76. Saving.—Nothing in this Chapter shall apply to maths or other religious 
mtitutions having hereditary trustees who have a beneficial interest in the income of 
the institution. 


CHAPTER VII 
ENCROACHMENTS 


17. Transfer of lands appurtenant to or adjoining religious institutions prohi- 
bited except in special cases.—‘1) Notwithstanding anything contained in section 


4, no trustee of a religious institution shall lease or mortgage with possession or grant 
1 lkence for the occupation of— 


t (a) any land belonging to the religious institution which is appurtenant to or 


EE MM s s so E gagang” 


| aMieins the religious institution, or any sacred tank, well, spring or water course, 
ippurtenant to the religious institution whether situated within or outside the pre- 

| dats thereof, or | 
| (b) any space within or outside the prakarams, mantapams, courtyards or COT- 
| of the religious institution : - 2 


Provided that nothing contafned in this sub-section shall — to the — 
""ücemsing of amy such land or space for the purpose of providing amenities to pil- 
4 gms or of vending flowers or other articles used for worship or of holding for speci- 
: fed periods, fairs or exhibitions during festivals connected with the religious — 
(2) Any lease or mortgage with possession or licence in n aA te 

of sub-section (1) shall be null and void. E — cina ee A 
(3) Notwithstanding anything contained in sub-section (1) or — the — 
may sanction the lease or mortgage with possession or granting of a * | 
0 Eom of'any such land or space as is mentioned in — pies l 
i>. Ì outside the precincts of a religious institution for any p c ot 
* mentioned in the proviso to sub-section (1). * 
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culars of the encroachment and calling on him to show cause before a certain date wir TENDIT 
an order requiring him to remove the encroachment before a date specified im Ge 
notice should not be made. A copy of the notice shall also be sent to the trustee w m 
the rehgious institution. concerned. . UNUM 
(3) The notice referred to in sub-section (2) shall be served in such manna » i 

may be prescribed. a 
(4) After considering the objections if any, of the encroacher and the trustee | 
received with the period specified in the notice referred to in sub-section (2), te” 2b, 
Deputy Commissioner may, by order, if he decides that there has been an encroach TA 
ment. require the encroacher to remove the enchroachment and deliver possession E 
the land or building encroached upon to the trustee before a date specified in the orda ~ 
44 


(5) The order of the Deputy Commissioner shall be in writing and shall cow OF —— 

















tain the grounds on which he has passed the order. aM a em 
79. Appeal« against orders of Deputy Commissioner under section 78— — m 
(I) Any person aggrieved by an order passed by the Deputy Commissioner under s Ai [E 


tion 78 may, within thirty days from the date of the receipt bv him of such order | T 
prefer an appeal in writing to the Commissioner. i 

(2) On such appeal being preferred the Commissioner may order stay of further 
preceedings in the matter pending decision on the appeal. 


(3) The Commissioner shall call for the records of the case from the Depun 
Commissioner and after giving notice in the manner prescribed to the appellant and 
the trustee of the religious institution, and if necessary, after making such further 
inquiry as he thinks fit, decide the appeal. 


(4) The decision of the Commissioner and subject to such decision, an order ot 
the Deputy Commissioner shall be final and shall be conclusive evidence of the 
encroachment : 

Provided that nothing in this section shall ‘prevent the encroacher from insti 
tuting a suit in the Civil Court having jurisdiction that the religious Map has 
no title to the land or building. 


(5) Where no appeal against an order of the Deputy Commissioner has beer 
preferred under sub-section (1) or where an appeal has been preferred and dismissed, — — 
the Assistant Commissioner may remove the encroachment and obtain possession of — M 
the land or building encroached upon. Any Police Officer whose help is required for | 
—— —— to render the — belp to the Assistant — — 


edidit wine the ‘Niciitant Commissioner having sadha over de a 
which the religious institution is situated is of the view that the lessee, lic 
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before a certain date why an order terminating the lease or licence or cancelling the 
Mortgage and requiring the lessee, licensee or mortgagee, as the case may be to 
deliver possession of the property which is the subject of the lease, licence or mortgage 
W the trustee before a date specified in the notice should not be made. A copy of the 
axi shall also be sent to the trustee of the religious institution concerned. 


(3) The notice referred to in sub-section (2) shall be served in such mannér as 
may be prescribed. 


(4) After considering the objections, if anv, of the lessee, licensec or mortgagee, 
mctived within the period specified in the notice referred to in sub-section (2), the 
Deputy Commissioner may, if he decides that the artistic appearance or the religious 
amosphere of the religious institution has been marred or is likely to be marred by 
the action of the lessee, licensee or mortgagee. by order, terminate the lease or licence 
€ cancel the mortgage and require the lessee, licencee or mortgagee to deliver posses- 


sm of the property which is the subject of the lease, licence or mortgage to the 
muster, before a date specified in the order. 


(5) The order of the Deputy Commissioner shall be in writing and shall contain 
the grounds on which he has passed the order. 


81. Appeals against orders of Deputy Commissioner under section 80.— 
Il) Any person aggrieved by an order passed by the Deputy Commissioner under sec ~~ 
"m 80 may within thirty davs from the date of the receipt by him of such order, 
prefer an appeal in writing to the Commissioner. | 
* (3) On such appeal being preferred, the Commissioner may order stay of fur- 
Proceedings in the matter pending decision on the appeal. i 


(3) The Commissioner shall call for the records of the case from the Deputy 


Cem E after giving notice in the manner prescribed to the appellant and 


; the religious institetion and if necessary after making such further 
*qury as he thinks fit, shall decide the appeal. | id 


(4) The decis ion of the Commissioner and subject to such decision an order of 
Eum Commissioner shall be hnal and shall be conclusive evidence that the 
— Ppearance or the religious atmosphere of the igi institution has beer 
i lan likely to be married. T E BEL" E y 
; kik) Where no appeal against an order of the Deputy Commissioner has been 
Ear sub-section (1) or where such an-appeal has been preferred and dis- — 
— M us. Assistant Commissioner may enter into possession of the land after a speci- > 
he ae Uustee of the religious institution shall forthwith take steps for 
Police atmosphere of the ; ar 
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(© The compensation awarded by the Tribunal shall not exceed the amount, if | 
any payable by the lessee or licensee for the unexpired period of the lease or liceme 
and in the case of a mortgage, the amount secured by the mortgage together with the 
interest duc thereon. 


(2) The compensation awarded by the Tribunal shall be payable out of the 


funds of the religious institution after the trustee obtains the permission of the 
Deputy Commissioner in accordance with the provisions of this Act. 


(3) Save as provided in this section and in any rules made under this Ad, 


nothing contained in any law for the time being im force shall apply to awards under 
this section. 


i dm 


= =. am ian ah, 


83. Constitution of Tribunal.— (1) The Government shall constitute as many 
Tribunals as may be necessary for the purposes of this chapter. 


(2) Each Tribunal shall consist of such number of members not exceeding three 
as may be determined by the Government and if the number of such members i 
more than one, one of them shall be appointed as the Chairman by the Government 


(5) Each Tribunal shall have such jurisdiction and over such area as the 
Government may, by notification from time to time detérmine. 


(4) The qualifications to be possessed by persons for appointment as members of 
a Tribunal and the conditions of service of such members shall be Such as may be 
prescribed. 

(5) Every Tribunal shall have the same powers as are vested in a Civil Court 
under the Code of Civil Procedure, 1908 (Central Act of V of 1908), when trying a suit. 


(6) If for any reason a vacancy fother than a temporary absence) occurs in the 
office of the Chairman of any Tribunal or any other member of Tribunal, then the 
Government shall appoint another person in accordance with the provisions of this 
jn to fill the vacancy and the proceedings may be continued before the Tribunal - 

the stage at which the vacancy is filled. 4 


(7) No act or proceeding before any Tribunal shall be called in question in any — 
manner on the ground merely of the SSSR: OF any jadeit in wr eles KH 
tution of such Tribunal. 


. 84. Suits against award.— Any party aggrieved by an award of she TAH 
under section 82 may within ninety days from the date of the receipt of the award by — 
EN pee p ih cbe, GAI, Quart. having. josisdiction. over sha ae 
eligi — nr EHE 


| 85. Protea ef mcdon taken ‘under thid’ Kaptes.—(1) Mo MC B 
or other legal proceeding shall lie against any person for anythirg which i: 
cato €. Uc TE DER RUP coi M 
| prm m in pursuance of any of those provisi | | 
/ — — 43) No suit or other legal proceeding shall lie against | 
i sioner, Deputy Commissioner or Assistant Commissioner 
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pifal by the Commissioner, a budget showing the probable receipts and disburse- 
ments of the institution during the following fasli year : 

fa) to the Commissioner in the case of maths and specific endowments attached 
m maths ; 

(b) to the Deputy Commissioner in the case of institutions included in the list 
published under section 46 ; 

(c) t the Area Committee through the Assistant Commissioner in the case of 
Sher institutions ; 

(2 Every such budget shall make adequate provision for— 


(a) the due maintenance of the objects of the institution and the proper per- 
brmmamce of the services therein ; 


(b the due discharge of liabilities of loans binding on the institution ; 


(d) the repair and renovdtion of the buildings connected with the institution, 
the provision made under this clause not being less than twenty-five per centum of 
We surplus in the income of the institution for the year ; 


(d) the contribution to the reserve fund of the institution at such per centum of 
ihe income as the Commissioner may fix ; 


» (© the maintenance of a working balance. 


(3) The Commissioner, Deputy Commissioner or Arca Commen. as the case 
may be, may, after giving notice to the trustee in the prescribed manner and after 
tnsidering his representations, if any, mtke such alterations, omissions, or — — 
ii the budget as he or it may deem | ht. 


(t) Any trustee may, within one month from the date of the receipt vy uio 
€ the order under sub-section (3), appeal against that order— ; 


(@) where the order has been made by the Area to the 
Commissioner : y Committee, Deputy 


I * 


_ (5 where the order has been made by the MR Commissioner, to the — 


4 ET x 


(€) where the order has been made by the Commissioner, to the Government: 


_ 6) If, in the course of a fasli year, the trustee finds it necessary to modify 
T- te pe in the budget in regard to the receipts or to the distribution of 
"ANE fA 4 

= run Comer or Area Committee through the Assistant Commi 
“se may be, his supplemental or revised budget, provided —— 
in the amount allotted for discharge of liabilities and 
ané the Commissioner, Deputy Commissioner, XXL. 
may make such | alterations, — M or | 
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Keep regular accounts of all receipts and disbursements. Such accounts shall be kept 


for cach fash vear separately and in such form and shall contain such particulars as 
may be specihed by the Commissioner. 






























(2) The accounts of every religious institution shall be audited by auditors ap- 
pomted im the prescribed manner and such auditors shall be deemed to be public 
servants within the meaning of section 21 of the Indian Penal Code. 


(3 The accounts of every religious institution, the annual income of which = 
calculated for the purposes of section 92 for the fasli year immediately preceding & 
not less than sixty thousand rupees, shall be subject to concurrent audit, that is to 
say. the audit shall take place as and when the expenditure is incurred. The accounts 
of every other religious institution, the annual income of which calculated as afore- 
said for the fasli year immediately preceding is not less than one thousand rupees, 
shall be audited annually, or if the Commissioner so directs in any case or class of 
cases at shorter mtervals. 


(4) The accounts of any other religious institution, the annual income of which i 
calculated as aforesaid for the fasli year immediately preceding is less than one thou- 
sand rupees shall be audited departmentally and no fee shall be levied therefor. 


(5) It shall be duty of the trustee of the institution concerned and all officers 
and servants working under him, his agent and any person having concern in the 
administration of the institution, to produce before thc auditors, all accounts, records, 
correspondence. plans and other documents and property and moneys relating to the 
institution to furnish them with such information as may be required, and to afford 
them all such assistance and facilities as may be necessary or reasonable and as may 
be required in regard to the audit of the accounts of the institution. 


B8. Authority to whom Audit Report is to be submitted.— After completing 
the audit for any fasli vear or shorter period, or for any transaction or series of 
transactions, as the case may be, the auditor shall send a report— 


(a) to the Commissioner in respect of maths and specific endowments attached 19 
maths ; 

(b) to the Deputy Commissioner in respect of institution included in the [st — 
published under section 46; and 

(c) to the Assistant Commissioner in respect of other institutions. 


89. Contents of Audit Report.—(!) The Auditor shall specify in his report — 


all cases of irregular, illegal or improper expenditure, or of failure jo recover uH RN 
due or other property belonging to the religious institution or of loss or of waste 


of money or other property thereof, caused by neglect or misconduct or misapplication ——— 
E. REN ty, amar meteorite an = 
any other person. Er, — = 3 

(2) The auditor at ae seer on uh ter matter cng 1o de ing 
as may be prescribed, or on which the Commissioner, Deputy a 
Assistant Commissioner, as the case may be, may require him to report. —— 


90. Rectification of defects disclosed in audit and order of surcharge ag 
— ete— (D The — Deputy Commissioner, | — — ta —— s 
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aur such inquiry as may be necessary, the Commissioner, Deputy Commissioner, or 
Awsant Commissioner, as the case may be, thinks that the trustee or any other 
peran was guilty of irregular, illegal or improper expenditure, or of loss or waste 
w meney other property thereof caused by failure to recover moneys due or other 
popety belonging to the religious institution or by neglect or misconduct 
@ misapplication or collusion or fraudulent transactions or breach of trust, 
the Commissioner, Deputy Commissioner, or Assistant Commissioner, as the case may 
be may after giving notice to the trustee or such person to show cause why an order 
* surcharge should not be passed against him and after considering his explanation, 
f any. by order certify the amount so spent or the amount or value of the property 
@ lest or wasted, and direct the trustee or such person to pay within a specified time 
"xh amount or value personally : 


| Provided that if, in respect of any expenditure or dealing with the property of 

ihe institution, the trustee or such person had obtained the directions of the Com- 
misioner, Deputy Commissioner, or Assistant Commissioner, as the case may be, and 
tad acted in accordance with such directions, he shall not be held liable. 


($) The Commissioner, Deputy Commissioner, or Assistant Commissioner, as the 
Gee may be, shall forward a copy of the order under sub-section (2) with the reasons 
i the same by registered post to the trustee or person concerned. 


(4j The trustee or other person aggrieved by such order may, within —— days 
* the receipt by him of the order, cither— —— madii c 


(a) apply to the court to modify or set aside the dins and. 7 — after 
such evidence as is necessary, may confirm, modify or remit the surcharge with 
wh orders as to costs as it may think appropriate in the circumstances, Oor-  — "a 


(b) in lieu of such application. may appeal to the Government who shall pass 
Weh orders as they think fit. | aic 


(5) Neither the court, nor the Government to which or — — 
osi is made under sub-section (4) shall have power to stay the — of the 
Wir pending the disposal of the application or appeal  . erie nii 


ae order of surcharge under this section against a trustee shall ome n | 
accounts inet him except ii Wiper! GP ee — 
2 wh order. E LE araga — 
m Z (3) The collector of the district in which is situated and pup MEE truste | 
| i lachen m e "2 
—— made^by the Commissioner, recover such amount as if it we n. 
emue and pay the same to the religious institution comcemed. | | 


ath Scone s ade that the trustee or o 
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CHAPTER IX 


FINANCE. 


92. Religious institutions to pay an annual contribution to the Government. 
—(1) Every religious institution shall, from the income derived by it, pay © d" 
Commissioner annually such contribution not exceeding seven per centum of m 
income as may be prescribed in respect of the services rendered by the Governmemt 
and their officers and for defraying the expenses incurred on account of such serie 


(2) Every religious institution, the annual income of which, for the fas wx 
immediately preceding as calculated for the purposes of the levy of contribution. unda 
sub-section (1), is not less than one thousand rupees, shall pav to the Commissione 
annually, for meeting the cost of auditing its accounts such further sum not exceeding 
one and a half per centum of its income as the Commissioner may determine. 


(3) The annual payments referred to in sub-sections (1) and (2) shall be made 
notwithstanding anything to the contrary contained in any scheme settled or deemed 
to have been settled. under this Act for the religious institution concerned. 


(4) The Government shall pay the expenses incurred for the purposes of S5 
Act, including the— 


(1) expenses of Area Committees, 


(ii) expenses of Consultative Committees and sub-committees thereof, constituted 
by the Government or by any officer or authority subordinate to the Government and 
specially authorised by them in this behalf, 


(iii) cost of the publication of journals, books, annuals and descriptive accom 
relating to religious institutions. 


93. Recovery of costs and Expenses incurred on legal proceedings— 
Notwithstanding anything contained in sub-section (1) of section 102, all costs charge 


and expenses incurred by the Government. The Commissioner, — 
sioner, an Area Committee, or an Assistant Commissioner as a party to or im Ow 
tion with, any legal proceeding in respect any religious institution shart be parable 
out of the funds of such institution, except in cases where a liability to pay the ame 
n ne paru. ne pauci) s C 
under this section has been negatived in express terms. — A 
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costs, charges or expenses, as the case may be. due and dem: rr nent m 
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@ when objection has been preferred, within one month from the date of the dec- 
wm of the Commissioner, or within such further time as may be granted by him, 
mdr raster shall pav the amount specified? in the notice under sub-section (1) or under 
ie proviso thereto or the amount as fixed by the Commissioner on objection. 


M If the trustee fails to pav the amount aforesaid within the time allowed, 
de allector of the district in which any property of the religious institution fs 
Suited shall, on requisition made to him in the prescribed manner by the Com- 
Siiener and subject to the provisions of this section, recover such amount as if it 
See an arrear of land revenue. 

(4 lah On receipt of a requisition under sub-section (3), the Collector shall 
Mut a notice to the trustee concerned — 

fn requiring him, within fifteen davs from the date of the service thereof, to 
pw the amount mentioned in the requisition and specified in the notice; and 

(n Mating that on default, such amount will be recovered as if it were an 
mar of land revenue. 


(>) If, within the period of fifteen dass aforesaid, the amount demanded is not 
paid. the Collector shall proceed to recover the amount specifed in the notice (with 
the charges of collection) as if it were an arrear of land revenue. 


© The Collector shall, on receipt of a requisition under sub-section (3), with- 
WM the amount mentioned therein out of the tasdik or any other allowance or 


as if it were an arrear of land revenue. i | 
© Places of worship. including temples and tanks and places where utsavams 
“the 
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Madras Hindu Religious and Charitable Endowments Act, 1951 (Madras Act XIX of 
1951), the sums which may be transferred to the Commissioner by the Government, 
the sums due to the Government under the said Act, the contributions payable under 
sub-section (1) of section 92 and the further sums payable under sub-section (2) of 
section 92 shall. when realized, be credited to the said Fund. It shall be lawful for 
the Commissioner to accept to the credit of the said Fund grants or loans from the 
Government and grants from any private person. The Commissioner shall, out of 
the said Fund, repay to the Government sums paid by the Government under sub 
section (4) of section 92 and loans received from the Government. 


97. Creation of Hindu Religious and Charitable Endowments Common Good 
Fund.— (1) It shall be lawful for the Commissioner to create a fund to be called the 
Hindu Religious and Charitable Endowments Common Good Fund out of the 
contributions voluntarily made by the religious institutions from their surplus fund 
or by any person for the renovation and preservation of needy temples and their 
buildings and paintings and for the promotion and propagation of tenets common 
to all or any class of religious institutions. 


(2) The said Fund shall be vested in, and administered by. the Commissioner 
in such manner as may be prescribed. 


CHAPTER NI 
MISCELLANEOUS. 


98. Public officers to furnish copies of or extracts from certain documents 
-—Notwithstanding anything contained in any Act, or rule having the force of law, 
all public officers having custody of any record, register, report or other document 
relating to a religious institution or any movable or immovable property of such 
institution, shall furnish such copies of or extracts from the same as may be required 
by the Commissioner, Deputy Commissioner, Area Committee or Assistant Commit 
sioner. E j- 

99. Power to inspect.—The Commissioner, a Deputy Commissioner or an | 
assistant Commissioner shall, subject to such conditions and restrictions as may be 
prescribed, be entitled at all reasonable times, to inspect in any public office any — - 
record, register or other document, relating to religious institution, or any — = 
or immovable property of such institution. — 


100. Request under will for benefit of religious pere 
under any will, a bequest has been made in favour of a religious fastitution or 
such bequest itself creates a religious institution, it shall be the duty of the exesutor — — 
under the will to forward a copy thereof to the Deputy or Assistant Commissio re ET 
the division, where such will may have teen or B required io bm regine, AN 
(2) No probate of any such will or letters of administration with - ch-will — 
annexed shall be granted by any Court unless it is satisfied that = or xh will o 
— — or Assistant Commissioner a 4 — 
,, 0l. Pating Trustee or Executive Officer in ponseston.— (1) V 
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mised or suspended from his office or is otherwise not entitled to be in possession or 
bv any person claiming or deriving title from such trustee, ofhee-holder or servant, not 
being a person claiming in good faith to be in possession on his own account or on 
xcount of some person not being such trustee, office-holder or servant, any Presidency 
Magistrate or any Magistrate of the first class in whose jurisdiction such institution or 
property is situated shall, on application by the person so appointed, and on the pro- 
duction of the order of appointment. and where the application is for possession of 
property. of a certificate by the Commissioner in the prescribed form setting forth that 
the property in question belongs to the religious institution, direct delivery to the 
person appointed as aforesaid of the possession of such religious institution, or the 
records, accounts and properties thereof, as the case may be : 


Provided however that before issuing any such certificate im respect of any 
property the Commissioner shall give notice to the trustee, office-holder or servant of 
the religious institution, as the case may be, of his intention to issue the certihcate and 
emsider the objections if anv, of such trustee, office-holder or servant : 


Provided further that for the purpose of proceedings under this sub-section, 
the certificate. aforesaid shall be conclusive evidence that the properties to which it 
relates belong to the religious institution : 


Provided also that nothing contained im this sub-section shall bar the institu- 
non of a suit by any person aggrieved by an order under this sub-section for establish- 
mg his title to the said property : 


Explanation.— AN person claiming under an alienation contrary to the provi- 
mons of section 34 or 41 shall not be regarded as a person claiming im good faith 
within the meaning of this sub-section. 


(2) The Presidency Magistrate or the Magistrate of the first class referred to in 

_ b-section (l) may, pending disposal of an application for directing delivery to the 
_ penon appointed of the possession of the properties mentioned in the certificate by 
—— & Commissioner, appoint a Receiver to take possession of such properties or such 
_ perüon thereof as may be necessary. The remuneration, if any paid to the Receiver 
~ d other expenses incurred by him shall be paid out of the income of the religious 


— utution concerned. 


= d 


— 102. Cost of proceedings. Peg The costs, _ charges and expenses of and 
Weidental to any suit, appeal or application to a Court under this Act shall be in the 





em of the Court, which may, subject to the provisions of section 93 direct the 
| I— charges and expenses to be met from the property or 
of the religious institution or endowment concerned or to be borne and paid š 
a such manner and by such persons as it thinks fit. 


ee De ne ` dage and apeme of and incidental «o any appeal. applica- 
EE RU nae tah peus mmi E 
discretion and he shall have full power to determine by whom or out of NL 
$ and to what extent such costs, charges and expenses are to be paid: and the 
d by the Court as if the order had E 



































— Becr as —— 














































num ox i^ 
CENTRAL LIBRARY " 


CCXXXVIIL MADRAS HINDU RELIGIOUS X CHARIT*BLF ENDOWMENT act: 
ko 


104. Court-fees to be paid as prescribed by «chedele.— Notwit i 
thing contaimed in the Madras Court-fees and Suits Valuation Act, 1955. Mi 
Act XIV of 1955), the proper fees for the documents described in columns (1) a 
ot the schedule shall be the fees indicated in column (3) thereof. * 


. F^ M 
^ s" zd 


105. Saving.— Nothing contained in this Act shall— 

(a) save as otherwise expressly provided in this Act or the rules made d 

under, affect any honour. cmolument oi requisite to which any person Is enut Jed 
custom or otherwise in any religious institution. or its established usage in gan 
any other matter: or 


(b) authorize any interference with the religious and spiritual functions o 
head of a math including those relating to the imparting of religious ir 
the rendering of spiritual service. 


—_ 
» ` IW 
à, i $ 4 
E: - 


106. Removal of discrimination in the distribution of prasadams or th 
thams.— Notwithstanding anything in this Act or in any text, rule or 1 
of Hindu law, or any custom or usage as part of that law or in any other 
amy decree of Court, there shall be no discrimination in the distribution 
Prasadam or Theertham in any religious institution. on grounds onlv of caste 
place of birth or anv of them. 


WE — a 


Explanation.— In this section— 


(a) "Prasadam" means any cooked rice or other eatable, any fruit, flow 


A 


vibuthi. Kumkumam, tulsi, vilvam, turmeric, sandal paste and includes = 
thing as the Government may, by notification specify ; ; E Nc 

(b) “Theertham™ means sacred water. jaggerv water or milk : and inclu P 
other liquid as the Government may, by notification specify. 4 hos : 


l ng 


107. Act not to affect right under Article 25 of Constitation.— ? 
tained in this Act shall, save as otherwise provided in section 106 —— 
Artide 25 of the Constitution, be deemed to confer any power or impose" 
contravention of the right conferred on any religious denomination or 
thereof by Article 26 of the Constitution. — — E : 


168. Bar of suits in t of administration or management! 
institutions ete.—No suit or er legal proceeding in respect of the a 
or management of a religious institution or any other matter or dist 
img or deciding which ion is made in this Act shall be — 
of Law, except under, and in conformity with, the provisions of this 


109. Props, qf restes insituti mot to vest ander the la 
tion after Oth September 1951.— Nothing contained in pana 
for the time being in force shall be deemed to vest in any 
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mag wxh an appeal shall be deemed to be a person acting. judicially within the 
Same of the Judicial Oficer Production Act, 1850 (Central Act XVIII of 1850). 


Ill. Notifications. Orders, ete.. Act not to be questioned in Court of Law.— 
e expressly provided in this Act, no notification or certificate issued, 
Ger pawed. decision made, proceedings or action taken, scheme settled, or other 
“iing donc under the provisions of this Act by the Government, the Commissioner or 
T 1 Deputy Commissioner, an Area Committee, or an Assistant Commissioner, shall be 
Rabie to be questioned in any Court of Law. 


HZ. Audit report. ete.. to be submitted to Area Committee through 


C Aeistant Commissioner.—Any audit report. accounts, returns, reports or other 
Mimers and anv information required to be submitted to or called for by, an Area 
> Ummstee in respect of an institution in respect of which the Area Committee 
WB powers and discharges duties and all communications intended for an Area 
Mamie shall be sent to the Assistant Commissioner concerned and shall be placed 


Elm before the Committee at its next meeting together with his remarks or recom- 
© Midations thercon, if any : 


113, Power of Assistant Commissioner to act for Area Committee in an 
> @ergency.— The Assistant Commissioner may, in cases of emergency or in cases 
E Were he is Satishedd that the Area Committee ha failed or omitted to discharge any 
EE f duties or to perform any of its functions under this Act, do or direct the doing 
Mm Set which would ordinarily have to be done by the Area Committee if the 


ET - EE 


4 


"rtis 


24 mediare doing of such act is. in his opinion, necessary in the interests of a religious 
E m - me 
E —— that any action taken or direction issued by the Assistant Commis- — — 


not be inconsistent with any of the provisions of this Act : 


— _ Provided further that the Assistant Commissioner shall report the action taken 
— jsued under this section and the reasons therefor to the Commissioner. _ —— 


— an, NL of Government to call for records and pass —— The 
E t may call for and examine the record of the Commissioner or amy | | | 
— * Commissioner. of any Arca Committee or of any trustee in respect ol 
e. 4 not being 2 proceeding in respect of whichea suit or an a e 
the 2 Court or an appeal to the Government is provided by this Act, . 
dan dion regularity of such proceeding or the correctness, legality o 
E derision or order passed therein ; and. if. in any case, € tot 
ny such decision or order should be modified, annulled, 1 
""sÓcration, they may pass orders Dai E ET 
| that^the Government shall not pass any —] 
z Ke bas had a reasonable opportunity of making his r 
Eee may stay the execution of any | 
of. their — gom subsection. (V 
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decree passed under this Act, the time requisite for obtaining a certified copy of such 
order or decree shall be excluded. 


Explanation.— For the purposes of this section, order includes any annexure to 
such order. 


116. Power to make rules.—(!) The Government may, bw notification, make 
rules te carry out the purposes of this Act. 


(2; Without prejudice to the generality of the foregoing power, such rules may 
provide for— 
(1) all matters expressly required or allowed by this Act to be prescribed ; 


(u) the form and manner in which applications and appeals should be sum- 
mitted to the Government, the Commissioner, or a Deputy or an Assistant Com- 
missioner ; 

(mi) the powers of the Government, the Commissioner, a Deputy Commis 


sioner, an Assistant Commissioner or an Area Committee to hold inquiries, to summon 
and examine witnesses and to compel the production of documents : 


(iv) the inspection of documents and the fees to be levied for such inspection ; 
(v) the fees to be levied for the issue and service of processes and notices ; 
(vi) the grant of certified copies and the fees to be levied therefor : 


(vii) the budgets, reports, accounts, returns or other information to the sub 
mitted by trustees ; 


(vin) the convening of mectings of trustees and the quorum for and the con- 
duct of business at, such meetings ; 


. Gx) the manner in which the opinions of trustees shall be ascertained other- 
wise than at meetings ; 


(x) the proper collection of the income of, and the incurring di expenditure 
bv. religious institutions ; 

(xi) the custody of the moneys of religious institutions : their deposit in, and 
withdrawal from, banks, and the investment of such moneys ; | 


. (xt) the custody of jewels and other valuables and documents of religious insti- 
tutions and the conditions and restrictions. subject to which the jewels and other 
emm qoe eee may be disposed of; wa — 

nuo eam a nda Padma ad 

_ religious institutions shall be made;  —— E 
"I dE iuc _ (xiv) the manner in which the accounts of religious institutions shall be audited 
ia and published. the tme and place of audit and the form and contents of the a t d 
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(xix) the preservation of the images in temples ; 


(xx) the grant of travelling and halting allowances to the members of the 
Ae Committees or to the trustees ; 


(xxi) the grant of travelling and halting allowances to the members of— 
(a) the Advisory Committee ; and 


(b) the Consultative Committees or sub-committees thereof constituted under 
mb—etion (4) of section 92 : 


(wi) the preparation and sanction of the estimates and acceptance of tenders, 
m respect of public works and supplies in religious institutions ; 


(xxiii) the qualifications to be possessed by the officers and servants. for appoint- 
mew to non-hereditary of sections 8. and IS of the Madras General Clauses Act. 
WA (Madras Act T of 1891), with regard to the effect of repeals ; 


fees in religious institutions, the qualifications to be possessed by hereditary servants 
lr succession to office and the conditions of service of all such officers and servants ; 


xxiv) the manner of proof of the fact that a person professes Hindu religion 
for the purposes of this Act - 


(xxv) the grant of pensions or gratuities to officers and servants of the Board 
Who retired before the 30th September 1951 ; and 


(xxvi) the grant of gratuities to the heirs of deccased officers and servants of the 
Burd including those who had retired before the 30th Septembr 1951. 


($ All rules made and all notifications issued under this Act shall. as soon as 
posible after they are made or issued. be placed on the table of both the Houses of 
p< Legislature and shall be subject to such modifications by way of amendment or 
WIT as the Legislature may make cither in the same session or in the next session. - 


— . ` CHAPTER XII 
— 1 ‘TRANSITIONAL 


— E Construction of reference to the Board, President or Commissioner.— - 3 
— reference to tħe Board or its President or a Commissioner thereof contained in E 
Tam force in the State of Madras or in any notification, order, scheme, - — 
E by-law made under any such enactment and in force in- the State, shall, 
- the 30th Seprember 1951. be construed as a reference to the " 

or deemed to have been appointed under this Act. j he ee 
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I9 (Central Act V of 1908). and in force immediately before the 30th September 
195] is repugnant to any provision contained in this Act or the rules made thereunder, 
the latter provision shall prevail, and the former provision shall, to the extent of the 
repugnancy. be void : 


(G) all powers conferred and all duties imposed by such scheme on any 
Court or Judge or any other person or body of persons not being a trustee or trustees 
or an honorary ofhcer or servant of the religious institution or endowment, shall be 
exercised, and discharged by the Commissioner. Deputy Commissioner, the Area 
Committee or the Assistant Commissioner, as the case may be, in accordance with 
the provisions of this Act ; 


(c) all orders made under section 67 of the Madras Hindu Religious Endow- 
ments Act, 1926 (Madras Act H of 1927), shall, notwithstanding that they are incom- 
sistent with this Act, continue in force, but any such order may at any time be modihed 
or cancelled by the Deputy Commissioner if it is an order made under sub-section (1) 
or sub-section (5) of that section and by the Commissioner if it is an order made under 
sub-section (4) or sub-section (5) of that section; and any person aggrieved by any 
modification or cancellation made by the Deputy Commissioner may prefer an appeal 
to the Commissioner within such time as may be prescribed. 

(3) The mention of particular matters in this section shall not be held to 
prejudice or affect the general application of section 8 and 18 of the Madras General 
clause Act, 1891 (Madras Act I of 1891) with regard to the effect of repeals. 






119. Conditions of service of certain persons.— (1) The conditions of service 
of persons appointed under sub-section (1) of section 104 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951 (Madras Act XIX of 1951) shall be regulated by 
rules made by the Government from time to time as if they had entered the serio — 
of the Government on the date of their firrst entertainment as a member of the Board - 
or as its subordinate, as the case may be. | 


(2) To those not so appointed, the Government may accord such ‘relief by way — 
of pension, gratuity, provident fund or leave with allowances as they. may. in ther —— 
discretion, deem fit. — — 
» (3) No Court shall entertain any suit or again for damages or Gah SEE 
tion by any member of the Board or any of its subordinates affected by sub-section 
(1) of section 104 of the Madras Hindu Religious and Charitable Endowments Jiu E 
M gan gg E m frm a aga Me nelle if any, granted unii 
mma "Goremment before the publication of this Act im ghe Fort 3 "Orge = 
ey apes nine commis ami 1ereo! shall, d - 
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4 
Qm penalty. forfeiturc or punishment incurred in respect of any offence 
against such Act, or 
te) any investigation, legal proceeding or remedy in respect of any such penalty, 
or punishment, and any such investigation, legal proceeding or remedy may 
ited. continued or enforced and any such penalty, forfeiture or punishment 
raped as if this Act had not been passed. 


f E» Subject to the provisions of sub-section (2), anything done or any action 
y under any provision of such Act before the date of the commencement of this 
I be deemed to have been donc or taken under the corresponding provision of — 
ks Ac and shall continue to have effect accordingly unless and until superseded by 
ing done or any action taken under the corresponding provision of this Act. i 


E 4 Unless the context otherwise requires, the Madras General Clauses Act, 1591 
miras Act I of 1891), shall apply for the interpretation. of this Act in its application 9 oh, 
transferred. territory. 


5 For the purpose of facilitating the application of this Act in the transferred. 
, any Court or other authority may construe such Act with such alterations not 
z the substance as may be necessary or proper to adapt it to the matter before 


E — 
t Court or other authority. 4 ——— 








Miker the date of the commencement of this Act to any 
' under sub-section (1) shall. in relation to the said territory, be 
| to the corresponding provision in this Act. 


‘Gy Any reference im this Act to a law which is not in force in the 
T dim retain to that territory, be construed as a reference to- € À 
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TUUS t appears to them necessary for the purpose of remote di 
£2) All orders passed under sub-section (1) shall be laid before — 
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THE RELIGIOUS TRUSTS BILL, 1960 


: (As INTRODUCED IN LOK SABHA) 


A 


BILL 


Mi to provide for the better supervision and administration of certain 
| | religious trusts. 


Be it enacted by Parliament in the Eleventh Year of the Republic of India as 


a= 


CHAPTER I 


PRELIMINARY 


i ; | l. Short title, extent and commencement.— (7) This may be called the Reli- 
ME Gous Trusts Act, 1960. 


(5) It extends to the whole of India except the State of Jammu and Kashmir. 


4 P) It shall come into force in a State on such date as the State Government 
May. by notification in the Official Gazette. appoint. 


2. Definitions.— In this Act, unless the context otherwise requires,— — i 


b ET Commissioner" means the Commissioner of Religious Trusts appointed . 
1 sub-section (I) of section 3 and includes a deputy Commissioner or an assistant 
| appointed under sub-section (2) of that section ; s 
| 
| 


E" manager". in relation to a religious trust, means a person who, either 
14 ot in association with any other person, administers or deals with the trust- 












^10 (©) "person interested", in relation to a religious trust, means— Ma KS 
E t) any person who has a right to worship or to perform any rite, or to — 


attend at the performance of any worship or rite in any religious institution. A 
“enected with such trust, or to participate in any religious or charitable — 























d Ministration made under such trust, — para E = 
(1) the founder or any descendant of the founder = such — and — 
(m) the trustee ; E cum — 
übt Act aw — 
— 4 "prescribed" mam proaibed by males made under dhis Adi — 










—— 

E means any express or constructive trust € m r 1 
.. Purposes of a religious nature, whether associated with 7 es of a 
E Ms aor, but does not include a qu endowment for r re 
^ he public are not interested ; aod 
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(23) The State Government may also, by like notification, appoint as many 
deputy Commissioners or assistant Commissioners as it thinks fit, and every such 
deputy Commissioner or assistant Commissioner shall, subject to the general superin- 
tendence and control of the Commissioner, perform his functions within such’ local 
hmits as may be specified in the notification ; and in the discharge of these functions, 
a deputy Commissioner or an assistant Commissioner shall have and shall exercise the 
same powers as the Commissioner. 


(3) A person shall not be qualihed for appointment as the Commissioner under 
sub-section (7) unless he is, or has been, a district judge or is qualified for appointment 
as a Judge of a High Court. 


4. Advisory Board.— (/ The State Government may. by notification im the 
Ofhcal Gazette, constitute an Advisory Board consisting of such number of members, 
mot exceeding tën, as it thinks fit, to advise the State Government in relation to the 
administration of religious trusts. 


(2) The members of the Advisory Board shall be chosen from amongst one or 
more of the following categories of persons, namely : — 
(a) members of the State Legislature and members of Parliament represent- 
ing the State ; 
(b) persons connected with religious activities in the State ; 
(©) persons connected with social, charitable or educational activities in he 
State ; and 
(d) persons having special knowledge of administration, finance or law. 
(3) The Commissioner shall be an ex officio member of the Advisory Board. 


(4) The State Government shall nominate a member of the Advisory Board © 
be the Chairman thereof. 


(5) The number of persons to be appointed as members from each of the ate 

gories specified in sub-section (2), the functions of, the procedure to be followed in 

NER e es m M cioe cht sad the manner of filliwg 

casual vacancies among, the members of the Advisory Board shall be such as may be 
prescribed. — — 

CHAPTER Ill 

POWERS AND DUTIES OF THE COMMISSIONER c1 

5. General powers and duties of Commissioner.—(/) Subject to the prow | 

sions of this Act, the Commissioner may do all such things as may be reasonable and — 

necessary fo ensure that all religious trusts within his jurisdiction are properly gdmi- | 
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(e) to settle schemes of management for religious trusts im accordance with 
the provisions of this Act ; 
| (f) to perform the functions imposed on the Commissioner by or under this 
Act ; 

(g) generally do all such acts as may be necessary for the proper supervision 
and better administration of religious trusts. 


6. Application for registration of religious trusts.—‘/) It shall be the duty 
of the trustee of every religious trust to make an application to the Commissioner for 
the registration of the trust. 


(2) Such application shall be made in writing, in such form and manner, and 
xcompanied by such fee, as may be prescribed and shall, as far as may be, contain 
the following particulars, namely 

(a) the designation by which the religious trust is or shall be known or the 
name of the trust ; 

(b) the names and addresses of the trustees and the manager ; 

(c) the mode of succession to the office of the trustee: 

(d) the movable and immovable properties forming the subject matter of 
the trust and a description thereof sufficient for their identification ; 

(€ the approximate value of the movable and immovable trust-property ; 

(f) the gross annual income from such property ; 

(g) an estimate of the expenses annually incurred in connection with such 
religious trust ; 

(h) such other particulars as may be prescribed. 


Gj Every application shall be accompanied by a copy of the trust deed or, if 
mo such deed has been executed or a copy thereof cannot be obtained, the — — 


tall contain full particulars, as far as they are known to the mM of the the origin, 
| Mature and object of the trust. 


* (fj Every application under this section shall be signed and verified | by the | 
— in the manner provided in the Code of Civil Procedure, 1908, for the g 
Wd Verification of pleadings. 

6) The Commissioner may require the applicant to — such. 
or information relating to the trust as the Commissioner may 


(6) Every application for registration shall be made— — > = 
_ fa) in the case of a religious trust existing at the — 
$ six months from such commencement ; and iol We Y 
= _ 8) in the case of a religious trust created after such c ee 
Z Moats from the date of the creation of the trast. — 
— for registration.— (1) On receipt of an. : 
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(2 If, on an application made to him by a person interested in a religious trust 
or otherwise, the Commissioner has reasons to believe that there is any religious trust 
which should be registered under this Act, he may make such inquiries as he thinks 
ht in respect of the matters mentioned in sub-section (7), but no such inquiry shall be 
made without giving the trustees an opportunity of being heard. 


(3) On the completion of an inquiry under this section, the Commissioner shall 
record his findings with reasons therefor in respect of the matters mentioned in sub 
section (7) and make an order in relation to the religious trust. 


4 pru, T is 


8. Entries in register—(/) The Commissioner shall maintain a register of 
religious trusts in such form and containing such particulars as may be prescribed. 


(2) When an order for the registration of a religious trust is made under sec- 
tion 7, the Commissioner shall cause entries in respect thereof to be made in the register 
in accordance with the findings recorded under that section. 


9. Amendment of register.—(/) Where any change occurs in any of the entries 
recorded in the register maintained under section 8, the trustee shall, within ninety 
days from the date of the occurrence of such change, send a report to the Commis 
sioner in the prescribed form giving notice of the change. 


(2) On receipt of a report under sub-section (/) or otherwise, the Commissioner 
may hold an inquiry for ascertaining whether any change has occurred in any of the 
entries recorded in the register in relation to a religious trust. 


(4) M the Commissioner, after holding such an inquiry, is satisfied that 2 
change has occurred in any of the entries recorded in the register in relation to a reli- 
gious trust, he may make an order to that effect and shall cause entries in the register 
in respect of that trust to be amended accordingly. z 


10. Special provision for religious trusts registered under any other 
enactment.— (/) Where any religious trust has beef registered in a State before the 
commencement of this Act under any other enactment relating to trusts in force in thar 
State, the religious trust shall be deemed to have — registered under this Act as 
from such commencement. 


(2) The Commissioner shall issue a notice to the trustee of such a religious trust ——— 
for the purpose of recording entries relating thereto in the register maintained under — —— 
section 8 and the Commissioner may, after making such inquiry as he thinks fit, record ———— 
his findings with reasons therefor in respect of the matters mentioned in sub-section (D) — 
HMM T Se ake an order te selation erent ami the peoviions dit — 
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12. Maintenance of accounts.— (/) The trustee of every religious trust shall 
keep regular accounts in such form and containing such particulars as may be pres- 
mbed. 

(2) The accounts kept under sub-section (7j shall be balanced each year on the 
rear on the Sist day of March or such other day as may be fixed by the Commissioner 
m the case of anv particular trust, having regard to the circumstances thereof. 


(3) For the purpose of ensuring the proper maintenance of accounts of any reli- 
gous trust, the Commissioner may. after consulting the trustees of the ren trust, 
appoint a person to keep accounts for the trust : 


Provided that no such appointment shall be made in respect of a trust having 
ain annual income of less than twenty-five thousand rupees. 


13. Investment of trust money.—(/) Where the whole or any portion of the 
trust-property consists of money which cannot be applied immediately or at an early 
date to the purposes of the religious trust or where there is a surplus in the funds of 
the religious trust after meeting all lawful expenditure in connection with such trust, 
the trustee shall be bound, subject to any direction contained in the deed of trust, to 
invest the money or the surplus in the following securities and in no others, namely :— 

(a) securities of the Central Government or State Government ; 

(b) stocks, shares or debentures of companics, the interest or dividend on 
which has been guaranteed bw the Central Government or any State Goyernment ; : 
and 

(c) debentures or other securities for money issued by or on behalf of any 
local authority or corporation in exercise of the powers conferred by any Central 
Act or any Provincial or State Act : 


Provided that the Commissioner may, by general or special order, permit the 
trustee to invest the money or the surplus in anv other manner consistent with the 
trust deed or purpose of the religtous trust. 


. (2; Nething im sub-section (7) shall affect anv investment made before the 
commencement of this Act. . | 


14. Audit of acecounts.— (I) The accounts of every religious trust having an 
annual income of not less than five thousand rupees shall be audited annually by an 
auditer to be appointed bv the Commissioner, after consultation with the trustees, 
_ fmm among such chartered accountants within the meaning of the Chartered Account- 
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15. Inspection and returns.— (/ The Commissioner or any officer authorised 
by him by a general or special order shall have power-- 
(a) to enter upon and inspect, or cause to be entered upon and inspected. 
any trust-property ; 
(b) to call for or inspect any book, records, correspondence, plans, accounts 
or title deed relating to a religious trust in the possession or control of the trustee : 


Provided that in entering upon any trust-property as aforesaid, reasonable notice 
shall be given to the trustee and due regard shall be had to the religious practices or 
usages, if any, of the trust. 


(2) The trustees of every religious trust shall, within such time or such 
extended time as mas be fixed by the Commissioner, furnish to him such returns, 
statistics, accounts or other information as the Commissioner mav, from time to time, 
require. 

16. Alienation of immovable property.— ^o transfer by a trustee of any om 
movable property of a religious trust by wavy of sale, mortgage, gift or exchange or by 
way of lease for a term exceeding three years shall be valid, unless it is made with the 
previous sanction of the Commissioner : 


Provided that no such sanction shall be given unless the Commissioner is of 
opinion that the transfer is necessary or beneficial to the religious trust. 


17. Power to determine the object to which trust property shall be applied 
where the object has ceased to exist or is incapable of achievement.—(!) Where 
on an application made in this behalf by two or more persons interested in a religous 
trust or otherwise, the Commissioner is of opinion that any object of the religious trust 
has ceased to exist or is incapable of achievement, he mav, after issuing notice im the 
prescribed manner to the trustees of such trust and to such other persons as may appear 
to him to be interested therein, hold an inquiry into the matter and if after such mm- 
quiry, the Commissioner is satisfied that it is necessary so to do, he may, by order direct 
that the property or income of the trust or so much of the property or income thereof 
as was previously expended on or applied to that object shall be applied to any other 
object which shall be similar or as nearly as practicablt similar to the original object. 


(2 In making an order under this section in relation to a religious trust, the 
Commissioner shall have due regard to the original intention of the founder of the 
- trust or the object for which the religious trust was created and the wishes of the 
trustees or persons interested in the trust and no order shall be made directing the 
application of the trust-property or any income thereof to any purpose other thas a 
religious purpose recognised by the religion to which the trust belongs. | 
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19. Power of Commissioner when trusts are mismanaged.—(J) Where on ` 
receipt of any report of the auditor in respect of a religious trust or on an application | 
made im this behalf bv two or more persons interested in the trust or otherwise, the 
Commissioner has reasons to believe that the affairs of the religious trusts are being 
j mismanaged or that the trustee is neglecting or failing to discharge the obligations 
; mposed on him by the deed of trust, the Commissioner may, after issuing notice in 
the prescribed manner to the trustee of such trust and to such other persons as may 


appear to the Commissioner to be interested. therein, hold an inquiry into the matter 
m suh manner as may be prescribed. 


(2) M after holding such am inquiry, the Commissioner is satisiied— 
(a, that the trustee has neglected or failed to discharge the obligations im- 
pescd on him by the deed of trust or that the affairs of the religious trusts have 
net been managed in accordance with the terms of the trust, or have otherwise 
i been mismanaged, or 
(by that any trustee is guilty of misappropriation of trust property, 
the Commrisssoner may, without prejudice to any other action that may be taken against 
the trustee, make am order giving directions to the trustee for the discharge of the 
obligations imposed on him by the deed of trust or for the proper management of the 
(rast. or removing the trustee from his office. or directing the trustee to pay to the trust 


fund «sh amount not exceeding the mua a coma. ! to the trust as the Commis- 
soner thinks fit. 


— 


20. Power to remove trustees im certain other cireumstances.—Notwith | 
sanding anvthing contained in the deed of a religious trus, the Commissioner may, — 
after issuing notice im the prescribed manner to the trustee of such trust and holding 
wwh inquiry as he thinks fit, by order remove the trustee from his office. if the Com- 
misioner is <atisfied that the trustee— Me inte 
(a) has been convicted more than once of an offence punishable under this 
i Act ; or n 
| (4) has been convicted of an offence of criminal breach of trust or any other 
I offence involving moral turpitude. — m 
— = 











21. Power to appoint trustee when vacancy occurs.—i/) Where there is a 
im the office of trustee of a religious trust and there is no one competent to 
as trustee onder the terms of the deed of such trust or where there isa | 
heme fide dispute as to the right of amy person to act as trustee or where there is a | 
ME UP natane. Up ie ananta of se trustee under section 19 or section 20. the Com- -— E: 
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as nearly as may be, in accordance with the procedure applicable under the Code of 
Civil Procedure, 1908, to the trial of suits. 


(2) The Commissioner shall, for the purpose of holding an inquiry under this 
Act, have the same powers as are vested in a civil court under the Code of Civil Proce 
dure, 1908, when trying a suit, in respect of the following matters, namely :— 


(a) summoning and enforcing the attendance of any person and examining 
him on oath ; 

(b) requiring the discovery and production of any document ; 

(cy the reception of evidence on affidavits ; 

(d) requisitioning any public record from any court or office; 

(e) issuing any commission for the examination of witnesses ; 

(f) any other matter which may be prescribed. 


23. Appeals.—An appeal shall lie to the High Court from every order of the 
Commissioner made under this Act within a period of sixty days from the date of the 
order : 


Provided that the High Court may entertain the appeal after the expiry of the 
said period, if it is satished that the appellant was prevented by sufficient cause from 
preferring the appeal in time. 


24. Trustee to carry out orders of Commissioner and execution of «uch 
orders.—(/) Every trustee shall carry out all directions which may from time to time 
be issued to him by the Commissioner under any of the provisions of this Act. 


(2) An order made under this Act shall, on an application made in this behalf 
by the Commissioner, be enforced by a civil court having local jurisdiction in the same 
manner as a decree of such court. 


25. Offences and penalties.—(/) If any person — 
(a) fails to apply for the registration of religious trust within the time 
in sub-section (6) of section 6; or 

(b) furnishes or causes to be furnished to the Commissioner any return, 
statistics, accounts or other information which he knows, or has reasons to believe, 
to be false; or 

(c) obstructs the Commissioner or any officer in the exercise of his power 

under clause (a) or clause (b) of sub-section (7) of section 15: 

he shall be punishable with fine which may extend to one thousand rupees. 

|» (2) No court shall take cognizance of an offence punishable under sub-section (7) 

except upon a complaint in writing made by the Commissioner. 4 

. . ^.) No court inferior to that of a presidency magistrate or a magistrate of the 
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cmt copies of any extract from the register maintained under section 8, on payment of 
such fee as may be prescribed and subject to such conditions as mav, from time to 
ume. be determined by the Commissioner. 

(2) Such copies may be certified in the manner provided in section 76 of the 
indian Evidence Act, 1872. 


28. Finalitr of orders.—Save as otherwise expressly provided in this Act, every 
order made by the Commissioner shall be final and shall not be called in question in 
amy sut, application or proceeding. 


29. Jurisdiction of civil courts barred in respect of certain matters.— 

| oH) Notwithstanding anything contained in any other law for the time being in force, 

no cavil court shall entertain any suit or proceedings in so far as it relates to any ques- 
"on or matter which the Commissioner is empowered bv this Act to decide. 


(2, No civil court shall entertain a suit for the enforcement of a right on behalf 
of a religious trust unless such trust has been registered under this Act. 


(7) The provisions of sub-section (2) shall also apply to a claim of set off or 


other proceeding to enforce a right on behalf of a religious trust which has not been 


30. Notice of certain suits to be given to the Commissioner.—(/) In every 
sult or proceeding (except in suits instituted by a trustee for the recovery of arrears of 
rent and proceedings in execution of decrees passed in such suits) in respect of any 
religious trust or property belonging to such trust, whether instituted by a trustee or 
by amy other person, the court shall Suc a notice of the institution thereof to the 

$ (2) The Commissioner may apply to the court in which any such suit or pro- 
ceeding as is referred to in sub-section (7) is pending. to be added as a party to the 
“mt or proceeding and shall thereupon- be added as a party thereto. i 
(1) If the notice required under sub-section (7) to be issued to the Commis 
soner in respect of any suit or^proceeding is not issued, the decree on order passed in 
sach suit or proceeding shall, if the Commissioner makes an application to the court 
im this behalf, be set aside. - 


SL Presses ef action token e cde 
legal proceeding shall lie against the State Government or the Commissioner or any 
. Üepury or asistat Commissioner or any officer authorised by the Commissioner in res- 
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(c) any religious trust existing or created for the benefit of Christians, Jews 
or Parsis or any section thereof. | 


35. Power to exempt.— I hc State Government may, by notification in. the © 
Othaal Gazette, exempt any religious trust or class of religious trusts to which am | 
special enactment applies from the operation of all or any of the provisions of this Act. | 


36. Power to make rules,— (7) The State Government may, by notification 
in the Official Gazette, make rules to carry out the purposes of this Act. 


(2) In particular, and without prejudice to the generality of the foregome 
power, such rules may provide for all or any of the following matters, namely : — 


(a) the functions of, the procedure to be followed bx, the number and terms 
of othce of, and the manner of filling casual vacancies among. the members o£, the 
Advisory Board : 


(b) the form and manner of making application for the registration of reli 
gious trust and the particulars it may contain : 

(c) service of notices and orders under this Act: 

(d) the procedure to be followed by the Commissioner in holding any im 
quiry under this Act and the powers of a civil court which mav be vested in the 
Commissioner : 

(e) the levy and collection of fees in respect of any application ander this 
Act for registration of religious trusts and supply of copies of extracts from the 
register maintained under section 8 ; 


(f) the form of the register of religious trusts maintained under section 8 and 
particulars it may contain ; 


(g) the form im which and the time within which the budget im respect of 
a religious trust may be prepared ; 

(h) the form and manner in which accownts of a religious cust may be 
maintained and the particulars it may €ontain ; 

(i) the time at which and the manner in which the accounts S£ a religious. 
trust may be audited ; P 

(p the form and manner in which any report, return, statistics or other 
information may be furnished to the Commissioner by anv trustee under this Act : 

(k) the manner in which, and the time within which, contribution is to bey 
paid by the trustee of a religious trust ; 

(I) the form and manner in which copies of extracts from the register of 
religious trusts may be furnished : 

< (m) any other, matter wi is to bé,-or may be, prescribed. 





.37. Repeal.— The toti wing enactments, namely : — 

(i) The Religious Endowments Act, 1865. (XX of 1868) ; à 

br 2 (i) The Charitable Endowments Act, 1890 (VI of 1890): 

- ` . (iii) The Charitable and Religious Trusts Act, 1920 (XIV of 1990: 
NR E (iv) Section 92 of the Code of Civil Procedure, 1908 ; * 
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